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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bjorg Kopec, No. CV-18-02406-PHX-JJT
Plaintiff, ORDER
V.

Wells Fargo Bank NA,

Defendant.

At issue are Defendant Wells Fargo Bawk's Motion to Dismiss (Doc. 7); and

pro sePlaintiff Bjorg Kopec’s Motion for Tempairy Restraining Order (Doc. 11), tq

=4

which Defendant filed a Response (Doc. 14).
As a threshold matter, the Court notes thantered an Order (Doc. 10) advising

Plaintiff that she was required to file adpense to Defendant's Motion to Dismiss hy

L

August 31, 2018, and failure to do so coulsutein dismissal of her case. Plaintiff faile
to file a Response, and Defendant is tligible for summary disposition of its Motior

to Dismiss. See LRCiv 7.2(i). Considering Plaintiff'spro se status, the Court will

o

nonetheless consider Plaintiff's Motion fdemporary Restraining Order (Doc. 11), file
August 30, 2018, at thsame time the Court addresse$ebdant’s Motion to Dismiss.
The Court will resolve the pendimgotions without oral argumengeelLRCiv 7.2(f).
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l. BACKGROUND

In October 2006, Plaintiff obtained loan for $280,250@ from Defendant
secured by a Deed of Trust on reabgerty (“Property”) in Mesa, ArizonaDefendant
assigned the Loan to Deutsche Bank olal Trust Company but remained the loa
servicer. In March 2014, a Ustee’s Sale was noticed after Plaintiff defaulted on
Loan. The sale did not take place, howeaad Plaintiff filed for Chapter 13 bankruptc
protection in January 20f5In March 2016, ding the course of her bankruptc)
proceedings, Plaintiff enteredto a Loan Modification Agrement with Deutsche Bank
Plaintiff defaulted on the Loan Mddiation Agreement in October 2016.

In June 2017, Deutschi@ank moved the Bankruptcy Court for relief from th
automatic stay to foreclose time Property. The paes, including Plaitiff, stipulated to
an Order providing for a plan for Plaintth make payments under the Loan. The Org
also provided that Deutsche Bank could nolid a Trustee’s Sale on the Property unlg
Plaintiff again defaulted and then failed ¢are the default within 15 days of writtel
notice of default.

When Plaintiff defaulted again, Deutsche Bank provided written notice of de
to Plaintiff in March 2018. The Bankrupt&ourt entered an Order lifting the automat
stay due to Plaintiff's failuréo comply with the terms of éhStipulated Order and statin
that Deutsche Bank may exercise its rightshim Property. Defendands loan servicer,
recorded a Notice of Trustee’s Sale for k& €d the Property on September 5, 2018.

On July 12, 208, Plaintiff filed suit against Defielant in Arizona state court, ang

Plaintiff filed a motion for a Temporary Reaining Order, which the state court denief.

(Doc. 1-4 at 10.) Defendant then removed tiction to this Court. (Doc. 1.) In thg

Complaint (Doc. 1-2), Plairfti raises three claims agatnBefendant: (1) negligence

. ! Plaintiff attached to #& Complaint the relevant documents pertaining to
oan.

> The Court takes judicial notice dhe records of Platiff's bankruptcy

groceedin See Disabled Rights Action Comm. v. Las Vegas Events3TacF.3d 861,
66 & n.1 (9th Cir. 2004).
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(2) slander of title; and (3) wrongful faresure. Defendant has moved to dismi
Plaintiff's claims, and Plaintiff has again wex for a Temporary Restraining Order in &
attempt to stop the scheduled Trustee’s Sale.
. LEGAL STANDARDS

A. Motion to Dismiss

A complaint must include “only ‘a shoand plain statement of the claim showin
that the pleader is entitled telief,” in order to ‘give the dendant fair notice of what the

. . claim is and the gunds upon which it rests.Bell Atl. Corp. v. Twomb)y550 U.S.

544, 555 (2007) (quotinGonley v. Gibson355 U.S. 41, 47 (1957)3ee alsd-ed. R. Civ.
P. 8(a). A dismissal under FedeRule of Civil Procedure 1B{(6) for failure to state a
claim can be based on either (1) the laclka @ognizable legal theomyr (2) insufficient
facts to support a cograble legal claimBalistreri v. Pacifica Police Dep't901 F.2d 696,
699 (9th Cir. 1990). “Whilea complaint attackeby a Rule 12(b)(6) mimn does not need
detailed factual allegations, a plaintiff's obligation tooypde the ‘grounds’ of his
‘entitlefment] to rdief’ requires more than labeland conclusions, and a formulai
recitation of the elements @f cause of action will not doTwombly 550 U.S. at 555
(citations omitted). The compitd must thus contai“sufficient factual matter, accepted g
true, to ‘state a claim to religat is plaudile on its face.”Ashcroft v. Igbal556 U.S. 662,
678 (2009) (quotingwombly 550 U.S. at 570). “[A] welpleaded complaint may procee
even if it strikes asavvy judge that actual proof ofade facts is improbable, and tha
‘recovery is very remote and unlikely. Twombly 550 U.S. at 556 (quotin§cheuer v.
Rhodes416 U.S. 232, 236 (1974)).

B. Motion for Temporary Restraining Order

To obtain preliminary injurteve relief, Plaintiff must showhat “(1) she is likely

to succeed on the merits, (2)esls likely to suffer irrepatde harm in the absence of

preliminary relief, (3) the balance of equities tips in her favor, and (4) an injunction
the public interest.’Garcia v. Google, In¢.786 F.3d 733, 740 {® Cir. 2015) (citing
Winterv. Nat. Res. Def. Council, In&55 U.S. 7, 20 (2008)). €Ninth Circuit Court of
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Appeals, employing a sliding seahnalysis, has also statedttliserious questions going
to the merits’ and a hardshialance that tips sharply towdathe plaintiff can support
issuance of an injunction, assuming the other two elements dVithter test are also
met.” Drakes Bay Oyster Co. v. Jeweld7 F.3d 1073, 107@th Cir. 2013)ert. denied
134 S. Ct. 2877 (2014yuotingAlliance for the Wild Rockies v. Cottrei32 F.3d 1127,
1132 (9th Cir. 2011)).
. ANALYSIS

A. Defendant’s Motion to Dismiss

1. Judicial Estoppel

Defendant first argues that Plaintiff isdjcially estopped from raising her claim

[92)

in this lawsuit by her representations andeagments before the Blaruptcy Court. The
doctrine of judicial estoppetxists to protect the integrity of the judicial process py
“prohibiting parties from deliberately changipgsitions according to the exigencies 0f
the moment.’/New Hampshire v. Main®d32 U.S. 742, 749-5@001) (internal quotation
marks and citations omitted); see aBaughman v. Walt Disney World C&85 F.3d
1131, 1133 (9th Cir2012). “[W]here a party assusiea certain position in a lega|
proceeding, and succeeds in maintainingt ghosition, he may not thereafter, simply
because his interests have chahgessume a contrary positioiNew Hampshire532
U.S. at 749 (internal quotation marks andtmizgs omitted). The application of judicia
estoppel is appropriate to bar litigants frorkirig inconsistent pasons not only in the
same case, but also in two different cagtsnilton v. State Farm Fire & Cas. C&270
F.3d 778, 783 (& Cir. 2001).

Several factors are relevant in determinivhether this Coudhould exercise its
discretion to impose judicial estopp&ee New Hampshirs32 U.S. at 750. Thoss
factors include: 1) whether the party’s lagsition is “clearly inconsistent with its
earlier position;” 2) whether the party succekde persuading the court to accept ifs
earlier position, creating a perception that the first or second court was misled; gnd .

whether the party seeking to assert acomsistent position wdd “derive an unfair
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advantage or impose an unfaitrd@ent to the opposing partyBaughman685 F.3d at
1133 (citingNew Hampshire532 U.S. at 750-51).

The theories underlying Plaintiff's clainagjainst Defendant are that her loan w
improperly securitized and that Defendantsindemonstrate it holds the Note befo
foreclosing, both allegedly leading to thenclusion that Defendant does not have t
right to foreclose on the lien on the PropeHpwever, Defendant shows that, in enterir

into the Loan Modificabn Agreement—which the Bankruptcy Court approved

Plaintiff acknowledged that éhlien on the Property is validnd enforceable and that

Deutsche Bank has the right flareclose on the lien. Speicidlly, Defendant points out

that Plaintiff agreed “the Notend Mortgage remain in full force and effect and are va

as
e
he
g

id,

binding obligations upon Borraav, except as discharged in Bankruptcy, and are propgrly

secured by the Property.” Later in the nBeuptcy Court proceedg, after Plaintiff
defaulted on the modified Loan terms, Pldiragain stipulated that Deutsche Bank w4
the beneficiary of the Deed of Trust and hael dluthority to hold drustee’s Sale in the
event of another default. Defendant aldemonstrates that Plaintiff recognized af
agreed to Defendant’s authority act on behalf of Deutsctgank in entering into and
enforcing the Loan Modifiation Agreement. Moreove in her 2015 bankruptcy
schedules, Plaintiff reported no claiagainst Defendant or Deutsche Bank.

It is thus beyond disputéat Plaintiff's current positiowith regard to the validity
and enforceability of the Note and Mortgage is clearly inconsistent with her positig
the Bankruptcyproceeding. Moreover, thBankruptcy Court accepdl Plaintiff's earlier
position in approving t Loan Modification Agreement, wih was to Plaintiff's benefit
in modifying Plaintiff's pament obligations under ¢h Loan, and in ultimately
confirming Plaintiff's Chapter 13 bankruptgan. It would be urir to Defendant to
now let Plaintiff argue the opposite—thatthen on the Property is not valid and th
Defendant does not have the righetdorce the Note and Mortgage.

Plaintiff did not respond to Defendant4otion to Dismiss and does not meet, (

even mention, Defendant’s judicial egpel argument in her Motion for Temporar
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Restraining Order. Indeed, the content chiftiff's Motion has snply been cut and
pasted from her Complaint.

Accordingly, Plaintiff is judicially estoped from raising all three claims again
Defendant in this matteSee Hamilton270 F.3d at 783-84. For this reason alone, t{
Court must grant Defendant\dotion and dismiss Plairitis claims with prejudice.

2. Mortgage Securitization and Holder of the Note

Even if Plaintiff was not estopped fromiraying her claims, thelack merit. With
regard to Plaintiff's allegations regardingetpropriety of the securitization of her loar
the Ninth Circuit has concluded that a partgtsas Plaintiff has no standing to challeng
the validity of an assignment tre securitization of her loahial v. Bank of Am. Corp.
2016 WL 372098, atl (9th Cir. Jan. 29, 2016) ipplying analogous Nevada langee
also Cervantes v. Countvide Home Loans, Inc656 F.3d 1034, 1042 (9th Cir. 2011

(concluding that the plaintiffs failed wemonstrate injury resulting from no party bein

he

L

je

)
9

in a position to foreclose thugh, for example, affecting the terms of their loans, their

ability to repay their lans, or their obligains as borrowers¥lournoy v. BAC Home
Loan Servicing LPNo. CV-11-01234-PHX-NVW, 201WL 4482996, at *3 (D. Ariz.
Sept. 28, 2011) (noting that securitipa does not excuse a borrower from makif
payments on the note). Plaintdbes not cite any legal autlitgror argue to the contrary
in her Motion for Temporary Restraining d&r. Moreover, even if Plaintiff was no

estopped from bringing her claims, amemrainof the Complaint would be futil&ee

Lopez v. Smith203 F.3d 1122, 1130 (9th Cir. 200@oting that leave to amend should

not be given when complaistdefects cannot be cured).

Likewise, Plaintiff's claimthat Defendant is required ttemonstrate it holds the
Note before initiating foreclosarproceedings is contrary tiee applicable case law, an
Plaintiff provides no opposing authority agument. The Supreme Court of Arizona al
this Court have rejected the “show mee thote” or “holder of the note” argumen
repeatedly See, e.g., Hogan v. Washington Mutual Bank,.,NeA7 P.3d 781, 782-83

(Ariz. 2012) (holding that “Azona’s non-judicial foreclosure statutes do not require
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beneficiary to prove its authority or ‘sha¥ve note’ before the trustee may commence

non-judicial foreclosure.”)Diessner v. MERS618 F. Supp. 2d.184, 1187 (D. Ariz.
2009) (holding that defendantschao obligation to prove thegre the “owner of the Noteg

and Deed of Trust.”). While areditor seeking to directlgnforce a note in the face of

default under a Uniform Commercial Code&tion would be required to prove it
authority, Arizona’s non-judicidioreclosure statutory scheme was created specificall
avoid the time and expense of that cumsbare procedure. Under A.R.S. 88 33-8(
et seq, when the parties have executed a deeust and the debtor thereafter defau
on the promissory note, a beneficiary taustee need not proviney are entitled to
enforce the note or deed befdr@ding a non-judicial foreokure sale. That party merel
must do two things: record the notice of tegss sale pursuant to 8 33-808; and then s¢
the trustor notice of the default, signed bg teneficiary or his agent, setting forth th
unpaid principal balanc&.R.S. § 33-809(Cogan 277 P.3d at 783laintiff's holder-
of-the-note claim thus fails as a matteraf, and amendment of the Complaint wou
again be futile.

B. Plaintiff's Motion for Temporary Restraining Order

Because Plaintiff has not—and cannot-tesia claim against Defendant, Plaintit
also cannot demonstrate a likelihood ot@ss on the merits, as required to obta
preliminary injunctive relief. The Court mustus deny Plaintiff dVotion for Temporary
Restraining Order and dismiss this case.

The Court would deny Plaintiffs Main for a second reas, namely, that

Plaintiff already brought the Motion and te&ate court denied it. As Defendant points

out, Plaintiffs second Motion does nagbresent the requisite “highly unusug
circumstances” to obtain reconsideratiof the state court’'s prior decisiorbee
McDowell v. Calderon197 F.3d 1253, 125®th Cir. 1999).

IT IS THEREFORE ORDERED granting Defendant Wells Fargo Bank NA'
Motion to Dismiss (Doc. 7)and dismissing Plaintiffs aims in this matter with

prejudice.
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IT IS FURTHER ORDERED denying Plaintiff Bjorg Kopec’'s Motion for
Temporary Restraining Order (Doc. 11).

IT IS FURTHER ORDERED that Defendant shall prade a copy of this Order
to Plaintiff.

IT IS FURTHER ORDERED vacating all previously set hearings.

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly and close this case.

Dated this 4th dagf September, 2018.

n J. Tuchi
District Jge




