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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Mark Anthony Robles, Jr., No. CV-18-02795-PHX-DJH
Plaintiff, ORDER

V.

City of Tolleson,
Defendan

The issue is before the Court following Defendant City of Tolleson’s (the “Cit
Notice of Removal (Doc. 1). Pro se Plaintiff MaA. Robles filed a complaint in Superio
Court on July 27, 2018. (Doc. 1-1). ThetyCfiled a Motion to Dismiss or, in the
Alternative, for More Definite Statemeéntn September 6, 2018. (Doc. 6). Robles H
failed to file a responsive memoranduwhich has been noticed ltige City, as the time
to respond has expired. (Doc. 11).

l. Background

Robles accepted an offer @nployment from the City asLibrary Coordinator on

L A party may “move for a more definiteastment of a pleadingvhere the original
Eleadlng “is so vague or angjious that a party cannot reasonably prepare a respo

ed. R. Civ. P. 12(e). While Robles’ Colaipt may be scattered, the City’s reason
sixteen-page response evidences its abtlty“reasonably prepare a response” a
therefore precludes the grant of ard@rfor a more definite statement.

2 Robles filed a responsive memorandum wihit& Superior Court four days after he was

required to file such responsetlwthis Court. (Doc. 11 at2). The Court reognizes that
“such non-compliance may be deemed a co o gr_antln f the motion and the
Court may dispose of the motion summarilyl’RCiv 7.2(i). hile the Court could
properly grant the City’s Motin summarily, in arabundance of caution, the Court wi
address the Motion’s merits.
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December 28, 2016. (Doc. 18x. 3 at 2-3). The offer lettenade clear that it was “nof
a contract of employment, either expressgulied” and that Robles’ “employment with
the City [was] initially atwill and either [he] or the Citynay terminate the relationship 3
any time.” (d. at 3). Among other things, as Ta@n City Library Coordinator, Robleg
was “responsible for planning and executitgdry programs[;] . . . . providing custome
service at the circulation desk; processiitgary materials; coducting descriptive
cataloging, classification, catlj and processing of print ardidio-visual material; and
assisting with billing.” [d. at 1).

The issues with Robles’ employment begadune 2017. Robs claims that on

June 6, 2017, he lodged a “verbal complaiith the Assistant CitfMlanager, John LopeZ

concerning ongoing buligg and intimidation . . . alongith issues concerning false

reporting of statistical information to the StatéDoc. 1-1, Ex. 1 at 1). On July 20, 201]
Robles provided a medical inquiry formp@at of a request for reasonable accommodat
which he submitted to the Citylduman Resources departmen$eéid.; Doc. 1-1, Ex. 6

at 2). Robles allegedly requedtaffirmative permission to eshe restroom “for as long

as an hour at a time, unplanned, and perkapes multiple times during the day.” (Dog.

1-1, Ex. 6 at 3). The record shewhat Robles had kidney stonesd.)( In response to a
request, Robles’ medical provideonfirmed to City Human Resources that his “conditi
[was] not one that substantialiynitfed him] in any majotife activities, and confirm[ed]
that there are no job functions [he was] unable to perforid.”af 2). One week later, or
July 27, 2017, the City termated Robles’ employmentld( at 3).

In terminating Robles, the City explaindtat his requested use of the bathrog
“would not be a reasonable acemodation even if [he] had a disability that is covered
the ADA.” (Id.) The City claimed thathe issue was not whether Robles could perfo
the essential functions of higb—as it stated he had provlaa could—but instead “that
[he] refuse[d] to perform, dwas] avoiding performing the tias that [were] required of
[him].” (Id.)

On December 26, 2017, Robles filed a geawith the Divisionof Civil Rights
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Section of the Arizona Attorney General gileg employment discrimination. (Doc. 1-1

Ex. 1 at 2). He then emailednotice of claim to Wendy Jackson, the City’s HR Manager,

on July 10, 2018. (Doc. 1-1, Exat1). On July 27, 201Robles filed his Complaint.
I[I.  Procedure

A motion to dismiss pursuant to Rule 1Z@))challenges the legal sufficiency of
complaint. lleto v. Glock, Ing 349 F.3d 1191, 1199-1200tkSCir. 2003). A complaint
must contain a “short and plastatement showing that theepler is entitled to relief.”
Fed. R. Civ. P. 8(a). “All thas required are sufficient allegans to put defendants fairly
on notice of the claims against themMicKeever v. Blogk932 F.2d 795, 798 (9th Cir
1991). The Rule 8 standard reflects a prgstion against rejectingomplaints for failure
to state a claim and, therefore, motiorgldng such relief are disfavored and rarg
granted. Gilligan v. Jamco Dev. Corp108 F.3d 246, 248-49t9 Cir. 1997). Rule 8,
however, requires “more than an unaddinéhe-defendant-unlawfully-harmed-m
accusation.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citirigell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007)).

A complaint need not contain detailed tadtallegations to avoid a Rule 12(b)(6
dismissal; it simply must plead “enough factstate a claim to relighat is plausible on
its face.” Twombly 550 U.S., at 570. “A complaidtas facial plausibility when the
plaintiff pleads factual content that allowtbourt to draw the reasonable inference tf
the defendant is liable for the misconduct allegeddbal, 556 U.S., at 678 (citing
Twombly 550 U.S., at 556). “Thelausibility standard isot akin toa ‘probability
requirement,’” but it asks for more thansheer possibility thatefendant has actec
unlawfully.” Igbal, 556 U.S., at 678 (citation omitted)Where a complaint pleads fact
that are ‘merely consistent with’ a defendafigsility, it ‘stops short of the line betweer
possibility and plausibility oéntitlement to relief.” 1d. (citation omitted).

In addition, the Court mustterpret the facts alleged in the complamthe light
most favorable to the plaifiti while also accepting all well-pleaded factual allegations
true. Shwarz v. United State®34 F.3d 428, 435 (9th Cir. 2000That rule does not apply

-3-

[1°)

ly

p

nat

UJ

|

as



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

however, to legal conclusionggbal, 556 U.S., at 678. A complaint that provides “labe
and conclusions” or “a formulairecitation of the elementd a cause of action will not
do.” Twombly 550 U.S., at 555. Nor will a complaisuffice if it presents nothing morg
than “naked assertiohwithout “further factual enhancementld. at 557.
[11. Discussion

The clarity of Robles’ arguments is mplicated by the disorganization of hi
Complaint. Robles’ claims appear intermiXaetween two sections of attached mater
within his Complaint. (Doc. 1-1 at 6-8). Under th&tatement of Facts and Breach
heading, he lists 4) Discrimination” (with subheadings for Retaliation, Medica
Discrimination, and Gender Discriminationd)‘'Wrongful Termination,” “6) Breach of
Contract,” “7) Defamation,” “8) Invasion of Privacy,” “9) Whistle Blowing,” and “10)
Harassment.” (ld. at 6-7) (emphasis in originalJynder the “Applichle Law Supportting

[sic] Claims” heading, he lists:

Claim 1) ARS 41-9 Title VII of the Giil Rights Act of 1964

Claim 2) Occupational Safety and Healfct (OSH Act), Section 11(c)
United States Department of Labor

Claim 3) America Disabilities Act of 1990

Claim 5)® ARS 23-1501-A.2 Protectidinom retaliatory discharge

Claim 6) ARS 38-3-A.9 Disclosure of information by public employees
Claim 7) ARS 13-4439 Righto Leave Work

Claim 8) ARS 23-425 Employee disarge or discrimination

Claim 9) ARS 20-445 Defamation

Claim 10) ARS 13-2921 Harassment

(Id. at 8) (emphasis in original). Notabljhe claims listed under Applicable Lay
Supporting Claims do not relate numericallyatbat appear to beains listed under the
Statement of Facts and Breach heading. dfamity, the Court’s analysis separates h
federal from his state claims. Furthermorgdtresses apparently related claims toget

and only those for which Roblégas provided factual allegatiofs.

3 There is no Claim 4).
4 A mere of Iisting statutes thatay apply falls well short o0fwomblys requirement that

the plaintiff plead “enough fact® state a claim to relief tha plausible on its face.”
Twombly 550 U.S., at 570. Listingtatutes is more akin to “labels and conclusions” g
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A. Federal Claims
Robles’ has broken his disorination claim into threeubcategories: Retaliation

Medical Discrimination, and Gender Discrimirati (Doc. 1-1 at 8). The Court will first

=

address his medical and gender discrimarattlaims. The retaliation claim, althoug

[®N

grouped by Robles with his medical and gerdlscrimination claims, will be addresse
later in conjunction with Isi other state law claims.
I MedicalDiscrimination

Without providing facts t@upport his assertion, Roblekims that his firing was
“retaliation due to Cityof Tolleson having dicovered Plaintiffs js] medical condition”
and the Plaintiff “having made this ADA request.” (Doc. 1-1 at 6). The ADA provides
that “[nJo covered entity shatliscriminate against a qualii@ndividual on the basis of
disability.” 42 U.S.C. § 12113] (2018). To establish a pranfiacie case, a plaintiff must

show “that (1) she is a disablpdrson within the meaning of the ADA; (2) she is a qualified

D

individual, meaning she can perform the esisé functions of her job; and (3) [the
employer] terminated herebause of her disabilityNunes v. Wal-Mart Stores, Ind.64
F.3d 1243, 1246 (9th Cir. 198 The ADA defines “disability” as “a physical or mental
impairment that substantiallynits one or more major life &iwities of such individual.”
8§ 12102(1)(A). Here, Robles fad to establish that he hadlisability withn the meaning
of the ADA and that the City termaed him because of his disability.

First, Robles pleads no facts to estaliigtt he had a disabilityithin the meaning
of the ADA. The closest he comes to pleadinghsiacts consists solely of a reference fto
a time when the Assistakity Manager was “mentioning &htiff [sic] medical issues.”
(Doc. 1-1 at 6). Without facts pleaded to b the existence of his disability, the Coujt
is left to infer from Robles’ exhibits that he “had a medical condik@mney stones, which

required use of the bathroom,” but whicls fmedical provider confirmed was “not [

152

condition] that substantially limit[ed him] imny major life activities.” (Doc. 1-1, Ex. 6 at

2-3). Because Robles did not plead facts tmstihat he had a condition that substantially

“will not do.” Id. at 555. For the foregoing reasore thourt need not address Claims p,
6, 7, or 8 listed under the Applideldl.aw Supporting Claims heading.

-5-
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limited him in any major life activities, the Cotirds that Robles was not disabled within
the meaning of the ADA.

Second,assumingarguendothat Robles had estaliisd a disability within the
meaning of the ADA, he failetb plead “factual content thatlows the court to draw the
reasonable inference that” the City tamated him because of his disabilitygbal, 556
U.S., at 678 (citations omitted). Robles stédked “no other libraryemployees have been
fired for taking contracted medical leave,” buveeactually claims that this was the reaspn
he was terminated. (Doc. 1-1 at 6). Heaastalleges “retaliation due to City of Tollesgn

having discovere®Ilaintiffs [sic] medical condition arfthat he was] retaliated against fo

=

having made this ADA request.”ld() Such allegations—without well-pleaded facts o
support them—do not rise above “a formulegcitation of the eleents of a cause of
action.” Twombly 550 U.S., at 555. Furthermorf@pbles’ own exHhiits evidence the
City’s reason for his termination: that Keefuse[d] to perform, or [was] avoiding

performing the duties that [weregquired of [him].” (Doc. 1-1, Ex. 6 at 3). Therefors

U

Robles has failed to establish a prima facie case of disability discrimination.
. GenderDiscrimination
Robles claims he was the subject of gardiscrimination, presumably under Titl
VIl of the Civil Rights act of 196%as it appears in 42 U.S.€2000e-2, pleading that the

112

174

“[[library only had female emloyees after [he] was termimal’ and that hevas the “only
male that worked in the library departmat the time.” (Doc. 1-1 at 6).
Under Title VII, a plaintiff may establisa prima facie discrimination claim by

showing either direct evidence of discrimingtantent or by establishing that “(1) sh

112

belongs to a protected class; (2) she wadifagcafor the position; (3) she was subjected

to an adverse employment action; and g#ilarly situated me were treated more

°> Robles Complaint listsClaim 1) ARS 41-9 Title VIl of the Giil Rights Act of 1964.”
To the extent he also intentsmake a claim under A.R.841-1463, the Court notes thg
“[tlhe Arizona Civil Rights A¢ is modeled after and genbyaidentical to the federal
statute in the area. . . .\Higdon v. Evergreen Int'l Airlines, Inc673 P.3d 907, 909 n.3
(Ariz. 1983). Because the Arizona Supre@eurt “flnd[g federa Title VIl case law

EI)__ersuaswe in the interpretani of our Civil Rights Act,” th€Court’s analysis will focus on
1555;/” case law. Id.; see also Smith v. ITT Cor@18 F. Supp. 304, 307 n.1 (D. AriZ.

—
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favorably, or her positiowas filled by a man."Villiarimo v. Alohalsland Air, Inc, 281
F.3d 1054, 10629th Cir. 2002);see alsdavicDonnell Douglas Corp. v. GregeAdll U.S.
792, 802-04 (1973). To dicdy prove discriminatory anios, the evidence, if believed
should not require inferee or presumptionVasquez v. City of Los Angelégl9 F.3d
634, 640 (9th Cir. 2003). “Individuals are danly situated when tky have similar jobs
and display similar conduct.1d. at 641. The jobs in quisn need not be identical, bu
they must be similar “iall material respects.Moran v. Selig447 F.3d 748, 755 (9th Cir
2006).

Robles bases his claim solely on the fact that he was thematéyworking in the
City library at the time andhat the library employed only female employees after
termination. Such a fact, alone, does not elienh at correlation, let alone causatior
Robles did not plead any facts, nor hasphevided other evidence to give rise to
reasonable inference that hesahscriminated against becaugdis gender. Interpreting
the facts of the Complaint itme light most favorable to Res, the Court finds that his
claim for gender discrimination is no “morethan unadorned, the-defendant-unlawfull
harmed-me accusationfgbal, 556 U.S., at 678. Thus, has failed to state a plausibl
claim to relief for either medical or gender discrimination.

B. State Claims

Robles’ state claimisare barred by his failure to comply with Arizona’s statutdry

notice of claim requirementsSeeA.R.S. § 12-821.01(A) (West, Westlaw through 20!
Legis. Sess.). Before bringitgs claim, Robles was required to (1) file a claim with t
person authorized to receivergee on behalf of the City §2within 180 days after the
accrual of his cause of action stating both (8)daufficient to allow ta City to understand
the basis of liability and (4) a specific amowon which he woudl settle the claimlid.

Robles’ notice of claim failed to satisfy least two of the required elemehts.

® Robles’ remaining state claims are: breackaftract, defamation, invasion of privacy
wrongful termination, whige blowing, harassment and protection from retaliation.

“While the Defendant advances the argumeatt Robles served thecorrect person, the

Court need not evaluate tlisgument because he clearly fails the other required elem
of timeliness and proposed settlement amount.
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Robles’ cause of action acedion July 27, 20/—the date he was terminatesiee
§ 12-821.01(B). He filed his notice of claimtiwthe City onJuly 10, 2018. (Doc. 1-1,
Ex. 1 at 1). The difference beten these two dates is 3d8ys. Therefore, Robles wa
168 days late in the filing of &inotice of claim. Tis failure is fatal tdnis state law claims.
Falcon ex rel. Sandoval v. Maricopa Gt§44 P.3d 1254, 1256 (i&. 2006) (“If a notice
of claim is not properly filedvithin the statutory time limita plaintiff's claim is barred by
statute.”).

Even if Robles’ notice of claim hadeén timely per A.R.S§ 12-821.01(A), he
neglected to provideanyamount for settlement and, thus, also failed to satisfy the statu
requirement to provide “a specific amount ¥ehich the claim can be settled.SdeDoc.
1-1, Ex. 1 at 1). Therefore, the Court firthlat Robles’ statelaims are barredYahweh
v. City of Phoenix400 P.3d 445, 447 (Ariz. Ct. Ap@017) (“The claim is barred if the
claimant fails to present a hé settlement offer tahe public entity her she wishes to
sue.”) (citingDeer Valley Unified Sch. Dist. No. 97 v. HoysEs2 P.3d 490, 493 (Ariz.
2007)).

V. Conclusion

Robles’ action against that¢ cannot be sustained for reasons both procedural
substantive. The Court finds that Roblegefato comply with tle Local Rules of this
Court, failed to plead sufficierfacts to support his claimsné failed to give statutorily-
required notice of hislaims to the City.

Accordingly,

IT ISORDERED that Defendant’s Motion to Dismiss (Doc. 6. 3GRANTED.

IT ISFURTHER ORDERED directing the Clerk of Coutb terminate this action.

Dated this 13th daof March, 2019.

/Honorablé Diajié J. Hdmetewa 7
United States District Jge

tory
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