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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Gloria L. Cobbs, No. CV-19-01463-PHX-DWL
Plaintiff, ORDER

V.

Walmart Stores Incorporated, et al.,

Defendants.

On December 26, 2018, Plainti#loria L. Cobbs, appearing o se, initiated this
action in the Superior Court of Arizona in Mabpa County. (Doc. 1-3 at 2.) On Marc
4, 2019, Defendants removed the @ctio this Court. (Doc. 1.)

On March 11, 2019, Defendariied a motion to dismiss fdailure to state a claim.
(Doc. 10.) Pursuant to LRCK.2(b), Plaintiff's response walue 14 days later, on Marc
25, 2019. Plaintiff did not file a response.

On April 25, 2019, Defendants filedmaotion for summary disposition (Doc. 11
pursuant to LRCiv 7.2(i), which provides thighe opposing party “does not serve and fi
the required answering memorandum, . . . sumi-compliance may be deemed a cons;{
to the denial or granting of the motioand the Court may dispose of the motig
summarily.” Defendants notetthat they had sent a comf the motion to dismiss to
Plaintiff via U.S. mail and email, and thattparties had discussed the claims asserte
the motion before it was filed, such that Pldirefinitely knew alout the motion. (Doc.

11 at 1-2.) Plaintiff's rggonse to Defendants’ motion for summary disposition was
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March 9, 2019. Plaintiff has yet to respdockither of Defendas’ pending motions.
“Failure to follow a district couis local rules is a proper ground

for dismissal.” Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir.1995%ce also Wystrach v.

Ciachurski, 267 F. App’x 606608 (9th Cir. 2008) (upholdingdistrict court’s decision to

apply LRCiv 7.2(i) and grant summarily a nwtito dismiss because plaintiffs failed to

timely respond). “Before dismissing the action, the district court is required to weigt

several factors: (1) the public’'s interestarpeditious resolutiowf litigation; (2) the
court’s need to manage its docket; (3) the ofgrejudice to the defendants; (4) the public
policy favoring dispasion of cases [on] their meritsnd (5) the availability of less drasti¢
sanctions.”Ghazali, 46 F.3d at 53. “The sub-partstbé fifth factor are whether the court
has considered lesser sanctions, whethdaried them, and whether it warned the
recalcitrant party about the possibiliby case-dispositive sanctionsConnecticut Gen.
Life Ins. Co. v. New Images of Beverly Hills, 482 F.3d 1091, 1096 (9th Cir. 2007).
Dismissal is proper where “at least four fastsupport dismissal, avhere at least three
factors strongly support dismissalYourish v. California Amplifier, 191 F.3d 983, 990
(9th Cir. 1999) (internal quation marks omitted). Nevertless, “[t]his ‘test’ is not
mechanical. It provides the district court wéttway to think about what to do, not a set pf
conditions precedent . . . or a scripatththe district court must follow."Conn. Gen.
Life, 482 F.3d at 1096.

Regarding the first factor, “the public’sterest in expeditious resolution of
litigation always favors dismissal” archn “strongly” suport dismissal. Yourish, 191
F.3d at 990. Regarding the second factaajr@ff’s failure to respond to the motion to

dismiss prompted Defendants to file atro for summary disposition upon which th

%

Court must now rule, and therefore Plaintifiésslure has caused edless consumption of
court resourcesWystrach, 267 F. App’x at 608Pagtalunan v. Galaza, 291 F.3d 639, 642
(9th Cir. 2002) (finding thisfactor weighed in favor of dismissal where plaintiff

[

noncompliance “consumed some of the count'e that could have been devoted to other

! Indeed, Plaintiff has not filed gitining since the action was removed.
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cases on the docket”). Plaintiff did not requasextension and has offered no explanation

for her failure to respond. Tl@ourt finds that these two facsostrongly support dismissal

The third factor, risk of pragice to Defendants, also fuquts dismissal. This case¢

already has been delayed over a month byn#figs failure to respond. The delay risk;
prejudice to Defendantsarker v. Shaw & Lines, LLC, 2010 WL 1640963, *2 (D. Ariz.
2010) (“It is axiomatic that, as time passebecomes harder for Defendants to defend {
action as witnesses become unavailable andones fade.”). Furthermore, Defendan
incurred expenses preparingddiling their motion for summ@ disposition, which would
not have been needédd Plaintiff timely responded. Paiff's failure to respond to the
motion for summary disposition providésrther support to dismissalld. In light of
Plaintiff's failure to participate in this case since the date of removal, the Court finds
the third factor stronglgupports dismissal.

The fourth factor weighs against summdigmissal. “Because public policy favor
disposition of cases on their merits, tfastor weighs against dismissalWstrach, 267
F. App’x at 608.

The fifth factor requires the Court to caher whether less drastic sanctions coy
be appropriate, whether it has already ttlegin, and whether the noncompliant party h
been warned that the case couldlseissed for failure to complyConnecticut Gen. Life,
482 F.3d at 1096. Here, Plaintiff hasehewarned. Defendasitmotion for summary
disposition includes a thorough, easily-understamalysis of the steps that the Court my
undertake in determining whether to disntfss complaint—supportday citations to case
law—and therefore the Court finds that Rtédf was on notice that dismissal was bot
possible and imminent. Moreover, a pro serpiiiis bound by theCourt’s local rules and
IS expected to read them and follow theiing v. Atiyeh, 814 F.2d 565, 567 (9th Cir
1987) (“Pro se litigants mu$bllow the same rules of procedure that govern otl
litigants.”). Here, a local rule expresslyrpats the Court to “tspose of the motion
summarily” when an “unrepresented partydils to “file the required answering

memoranda” for a motion. LRCiv 7.2(i). Itwathin the Court’s dicretion to dismiss the
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action summarily at this juncturd?arker, 2010 WL 1640963, *2see also United Sates
v. Warren, 601 F.2d 471, 474 (9t@ir. 1979) (“Only in rarecases will we question the
exercise of discretion in connection witie application of local rules.”).
The Court has considered whether less drastictions could be appropriate in thjs
case. Available alternativesclude, for example, “a formaéprimand, imposition of costs
or attorney fees, or an adjication of the motion withouthe benefit of plaintiffs’
arguments in opposition.Wystrach, 267 F. App’x at 608. kteed, “[d]ismisskis a harsh
penalty and is to be imposed pimh extreme circumstancesli re Phenylpropanolamine
(PPA) Prod. Liab. Litig., 460 F.3d 1217, 1226 (9th CR006). Nevertheless, in thes

circumstances, where Plaintiff kad to timely respond to the mon to dismiss, failed to

D

seek an extension, failed to respond t®riotion for summary disposition, and has dope
nothing to prosecute the casiace the action was removede tGourt finds that the fifth
factor does not weigh againstnsonary dismissal. “[T]heavailability of less drastic
sanctions does not necessitate that thosseftesanctions be emgkd in the instant
matter.” Parker, 2010 WL 1640963, *2. The @a will thereforegrant summary
dismissal. The Court will disiss the case withogirejudice, which is the only less drastic
sanction appropriate heré&ee, e.g., Fader v. City of Phoenix, 2013 WL 5446676, *2—3
(D. Ariz. 2013) (“[Dlismissalvithout prejudice is the onlgcceptable less drastic sanctign
in this case.”).
Accordingly,
IT IS ORDERED that Defendant’s motion for summary disposition (Doc. 11) is
granted.
IT IS FURTHER ORDERED that Defendant’'s motion to dismiss (Doc. 10) |is
granted. The Clerk of Cowshall enter judgment accordingind dismiss this case without
prejudice.
Dated this 14th day of May, 2019.

[ R
Dominic W. Lanza
United States District Judge




