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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Ray White, No. CV-08-08139-PCT-SPL
Petitioner, ORDER
VS. (Death Penalty Case)

Charles L. Ryan, et al.,

Respondents.

Before the Court are Petitioner's Anmded Petition for Writ of Habeas Corpu
pursuant to 28 U.S.C. § 2254 (Doc. 2881 Motion for Evdentiary Development (Doc.
277), which are fully briefed. For the reas that follow, theCourt concludes that
Petitioner is not entitled to lief, and will deny his petition.

l. Background

A. StateProceedings

In 1988, a jury convictedPetitioner of first-degreenurder and conspiracy tg
commit first-degree murder. The trial courhtEnced him to life whout possibility of
parole for 25 years for the conspiracy anghased the death penalty for the first-degr
murder. The Arizona Supreme Court affirm&late v. White (White, 168 Ariz. 500,
815 P.2d 869 (1991).

In 1992, Petitioner filed petition for post-conviction relief (“PCR”). He filed ar
amended petition in 1995. Tiwal court granted Petitioner new sentencing on ground

of ineffective assistance of counsel dgrithe initial sentencing proceedings. Q
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resentencing, Petitioner again received a lifeeserd without possibilitypf parole for 25
years for the conspiracy and a death senterale murder. The Arizona Supreme Co\
again affirmed.State v. White (White [1)194 Ariz. 344, 34749, 982 P.2d 819, 822
24 (1999). Except where otherwise indicated, the following factual summary is {
from White L

At approximately 11 p.m. on December 1387, neighbors dDavid and Susan
Johnson (David and Susan) heard gunshaisealohnson residence in Bagdad, Arizor
Neighbors saw a man run from the residemecger a green car, and speed away. Da
walked to a neighbor's home éeollapsed. He had been siothe chin ad in the back
with a .357 magnum revolver. Before dgi David identified the shooter as a ma
wearing a mask.

The police investigation sodacused on Petitioner and &n. Police learned tha
Petitioner met Susan in Janyat987, when the two workedt a nursing home in

Prescott, Arizona. In April 198he couple went tMichigan. Susan tarned to Prescott

the following October and married David. Petitioner also rewiend resumed his affaif

with Susan.

On November 25, 1987, Susan obtainé$%,000 life insurance policy on David.

Susan was the named benefigiafhere was also a changé beneficiary in David’'s
existing employee group life insurance. Sushtained the changerm on December 7,
1987, and returned it iy executed on Decesber 10, two days liere the murder. The
form added Susan and her children as beneficiaries.

Petitioner told several peoplleat Susan had lesd him to kill David. He also told
his ex-wife that he was sogoing to receive $100,000.

The police learned that Petitioner dieaa down paymentn a revolver at a
Prescott pawn shop on Noveenll9, 1987. He later ma@amother payment and picke
up the gun. After Dad was shot, Petitioner sold the rexe to a Phoenipawn shop. It
was later recovered and identified as the weapsed to kill Daw. Petitioner’s car was

also identified as the green veledriven from thenurder scene.
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Petitioner was arrested Fhoenix on December 19,8R Police seahed the car
and found a box of .38 calibbullets, a ski mask, and a bafjpotatoes. At the time of
the shooting, the killer had qated a potato over the bardl the revolver to act as 3
silencer. Pieces of dried potato were foundh&t crime scene,nd potato starch was
found on the gun barrel.

Petitioner’s trial was severed from SusarPetitioner was represented by attorn
Chester Lockwood.

The jury convicted Petitioner on both tbenspiracy and must counts. At the

presentencing hearinghe State argued that the cemvas motivated by Petitioner's

intent to benefit from the surance proceeds on the tinc's life. Petitioner contended
that the evidence did not elligh that his involvement ithe killing was for financial
gain. The court disagreed and found thia¢ State had proved the pecuniary g3
aggravating factor.

Petitioner presented no evidence of naitign but argued thahe absence of 4
prior criminal record was a itigating circumstance. The ttigourt also considered the
following facts in mitigéion: Petitioner’s natural fathdéeft home when Petitioner was 14
months old, his first stepfather was an alcoholic, and he raiged by his mother;
Petitioner had dependent persidgatraits and admitted tgast heroin, cocaine, anc
amphetamine use and addiction; Petitiomexs unable to form and maintain clos
personal relationships; although he generialig difficulty actingresponsibly, Petitioner
did well in his nursing home employmeahd had been a productive person duri
various periods of his life; hibad no prior record of ab&ior violent behavior; and he
expressed sorrow for David’s death. The tdound these circumahces insufficient to
call for leniency and sentenced Petitiotemeath for Davidi murder. (SER 24.)The
Arizona Supreme Court affned on direct appealvhite | 168 Ariz. 500, 815 P.2d 869.

Susan Johnson was subsequently convictetbnspiracy to commit first-degreg

! “SER” stands for Sugplemental Excermf Record, attachetb Respondents’
Answer. GeeDoc. 275, Attachments 1 and 2.)
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murder and first-degree murder.eSteceived consecutive life sententes.

Petitioner returned to the trial courtr BBCR proceedings. Heas represented by
Douglas McVay, who filed CR petition alleging maerous grounds of ineffectiveness
of counsel at trial and sentencing. The court granted tiiteopeon the sentencing claims
and ordered a new mitigation hearingnda sentencing proceeding. McVay also

represented Petitioner at resentencing andir@ct appeal from the resentencing.

At the resentencing hearing in dust 1996, the prosecution offered no ngw

evidence of aggravation. McYegresented evidence that the prosecutors at Petitioner’'s

first trial and sentencing believed the Stslteuld not have sought the death penalty. (RT

8/27/96.%
McVay proffered other mitigating cimenstances. He argudbat Petitioner was
capable of being rehabilitatethat he was an involved paretot his daughter; that co-

defendant Susan Johnson was the “mastefmbehind the crimes and therefor

[1%)

Petitioner's death sentence was unfair and disproportionate to Johnson’s sentence;

the murder represented “aberranihéeaor” for Petitioner. (SER 122-32.)

The trial court again found the pecuniggin aggravating factor had been proven.

(SER 138.) The court considered the natigg factors urged by Petitioner but found
them insufficient to call foleniency. (SER 139-45.)

On direct appeal the Arizona Supreme Court again affirmed:

Based on our independent reviewthe sentence imposed on
the defendant we conclude that the state has proved beyond a
reasonable doubt the a%;ra_v tioircumstance that Michael
Ray White murdered David Boson in anticipation of
substantial pecuniary gain. Werther conclude, in view of

the calculated scheme which reedlin Johnson’s death, that
the mitigating factors raised ltige defendant and discussed in
this opinion, whether viewedhdividually or cumulatively,

are insufficient to warrant anitigation of sentence. They
neither outweigh nor are they equal to the statutory
aggravating circumstance present in this case. Defendant’s
capital sentence is therefore affirmed.

2 Judge James Hancock, of the Yava@aiunty Superior Court, presided ove
Petitioner’s trial, sentencing, and resentegciand PCR proceedingde also presided
over Susan Johnson'’s trial.

3
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“RT” refers to the ourt reporter’s transcript.
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White I, 194 Ariz. at 356, 982 P.2d at 831.

Petitioner, represented by neaunsel, returned to theat court for another round
of PCR proceedings, this time allegingathMcVay had perfornek ineffectively at
resentencing by failing to adequately istrgate Petitioner's mental health issuésed
SER 247.) Petitioner filed an @mded PCR petition dlay 2, 2005. (PR doc. 7, Ex. £.)

The court held an ewhtiary hearing on Noversb 5, 2007. Petitioner was
represented by attorney Kerrie Droban. Twibnesses testified on Petitioner's beha
counsel McVay and Keith Rohman, a maign specialist.(RT 11/5/07) McVay
acknowledged that he did nattempt to secure Petitionensedical or psychological
records. Id. at 29, 50-51.) Rohman testifiedcaib Petitioner’'s physical and mente
illnesses and other informan gained in his mitigtion investigation.I{l. at 92—93, 146.)

The court denied relief. (SER 271.) Tbeurt found that McVay did not perform
deficiently at resentencing under prevailipgpfessional norms and that Petitioner w
not prejudiced.Ifl.)

Droban filed a petition for review ithe Arizona Supreme Court raising tw
issues: that McVay failed to contest the ypg@ary gain aggravatinfactor and failed to
conduct a mitigation investitjan concerning Petitioner's “mental health, social histo
and atrocious childhood.” (SER 273-74.) The SupremetCiamied the petition without
comment on October 28, 2008nd issued a warrant for Petitioner’'s execution. (S
293.)

B. FederalProceedings

Petitioner filed a motion for stay of exeitun, a motion for apgatment of federal
habeas counsel, and a statement of intefitet@a federal habeggetition in this Court.
(Docs. 1-5.) On October 29, 2008, the Cosstied a stay of execution and appointed
Federal Public Defender's Office to present Petitioner in his federal habe

proceedings, with Droban serving as co-counsel. (Docs. 7, 8.)

4 “PR doc.” refers to documents filed with the Arizona Supreme Court

connection with Petitioner’s pgon for review from the demni of post-conviction relief
in his second PCR proceedings (Case No. CR-08-0103-PC).
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The initial petition for writ of habeas quus was filed on December 22, 200
(Doc. 23.) The Court ordered Petitioner to sittam amended petitiono later than July
17, 2009. (Doc. 35.) Petitioner's counsel glouadditional time to file the amende
petition, raising concerns aboRetitioner’'s competency pursuantRohan ex rel. Gates
v. Woodford 334 F.3d 803 (9th Cir. 2003)Doc. 42.) On Septeber 23, 2009, counse
filed a motion to determine ogpetency and to stay the habeas proceedings, which
Court granted. (Docs. 66, 68.)

Petitioner was evaluated by a court-appednexpert and experts for the partie
On September 28, 2010, the parties stipuldited Petitioner was incompetent, and th
Court ordered the parties fde a joint report regarding restoration. (Doc. 186.) Ti
parties filed their joint report (Doc. 187and upon order of the Court Petitioner wa
transferred to the Arizona SeaHospital (“ASH”) for determiation of a restoration plan
(Docs. 190, 196).

The parties then briefed issues teth to forcibly medicating Petitioner ang
whetherCullen v. Pinholster131 S. Ct. 1388 (2011), affied Petitioner's competency
litigation. (Docs. 211, 212215, 220, 224, 225.) After gy informed of a conflict
between ASH and the ArizonBepartment of Correctionsbout responsibility for
Petitioner’s treatment, the Court issued an order vacating its previously set h¢
regarding forcible medicatioand ordered Respondents tle fmonthly status updates
(Doc. 226.)

In January 2013, the Supref@eurt issued its opinion iRyan v. Gonzaled33 S.
Ct. 696 (2013), abrogatirigohan This Court lifted the stagnd ordered Petitioner to filg
an amended petition. The anded petition was filed July9, 2013. (Doc. 273.)

I. Standard of Review

Federal habeas claims are analyzed under the framewtr& dintiterrorism and

Effective Death Penalty Act (“ABPA”). Pursuant to 28 U.S.@.2254(d), a petitioner is

> In Rohan ex rel. Gates v. Woodfpi@B4 F.3d 803 (9th Cir. 2003 brogated by
Ryan v. Gonzalesl33 S. Ct. 696 (2013), the Ninth Circuit held that a state prisd
sentenced to death had atatory right to competence during his federal habg
proceedings.
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not entitled to habeas relief on any claimuaigated on the merits in state court unle

the state court’s adjudication:

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clgaestablished Federal law,

as determined by the Supreme Court of the United States; or
(2) resulted in a decision thatas based on an unreasonable

determination of the facts irglt of the evidence presented in
the State court proceeding.

The Supreme Court has emphasized thatuteasonableapplication of federal
law is different from arincorrect application of federal law.Williams v. Tayloy 529
U.S. 362, 410 (2000). Idarrington v. Richter562 U.S. 86 (2011), the Supreme Coy
clarified that under 8§ 2254(d)[a] state court’s determiti@n that a claim lacks merit
precludes federal habeas relief so long‘fasminded jurists could disagree’ on thg
correctness of the state court’s decisidd.”at 101. Accordingly, t@btain habeas relief|
from this Court, Petitioner “must show thiéie state court’s ruling on the claim bein
presented in federal court was so lackingustification that there was an error we
understood and comprehended in existisiy beyond any possibility for fairminded
disagreement.ld. at 103;see Frost v. Pryqr749 F.3d 1212, 1228226 (10th Cir. 2014)
(“[I]f all fairminded jurists would agree th&tate court decision was incorrect, then it w
unreasonable . . . If, however, some fairminded jurists could possibly agree with thg
court decision, then it was not unreadalraand the writ should be denied.”).

With respect to 8§ 2254(d)(2), a state court decision “based on a fa
determination will not be overturned orcfaal grounds unless @gtively unreasonable

in light of the evidene presented in the state-court proceedimjller—EIl v. Cockrell

537 U.S. 322, 340 (2003). Astate-court factual determation is not unreasonable

merely because the federal habeourt would have reachedliiferent conclusion in the
first instance.”"Wood v. Allen558 U.S. 290, 301 (2010). &v if “[rjleasonable minds
reviewing the record might disagree” about finding in question, “on habeas revie

that does not suffice to supersede thal court’s . . . determinationRice v. Collins546
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U.S. 333, 341-342 (2006kee Hurles v. Ryan752 F.3d 768, & (9th Cir. 2014)
(explaining that on habeas review a court cannot find the state court mag
unreasonable determination of the factm@y because it would reverse in similg

circumstances if the case cabefore it on direct appeal).

As the Ninth Circuit has explained, tind that a factual determination is$

unreasonable under 8§ 2254(d)(2), the court rbastconvinced that an appellate pang
applying the normal standards of appellateew, could not reasonably conclude that tf
finding is supported by the recordlaylor v. Maddox 366 F.3d 992, 1000 (9th Cir

2004). “This is a daunting stdard—one that will be satisfied in relatively few cases$

Id.

Significantly, “review under§ 2254(d)(1) is limited to #nrecord that was beforg
the state court that adjudicated the claim on the meRisliolster 131 S. Ct. at 1398
(holding that “the record undeeview is limited to the reed in existence at that sam
time, i.e. the record before the state courtSgee Murray v. Schriro745 F.3d 984,
998 (9th Cir. 2014) (“Along wh the significant deferenc®EDPA requires us to afford
state courts’ decisions, AEDPA also restricts fitope of the evidence that we can rq

on in the normal course of dischargiogr responsibilities under 8 2254(d)(1).”). Th

Ninth Circuit has observed thaPihholsterand the statutory text make clear that thi

evidentiary limitation is applicabl® § 2254(d)(2) claims as wellGulbrandson v. Ryan
738 F.3d 976, 993 n.6 (2B8)(citing § 2254(d)(2) anBinholster 131 S. Ct. at 1400 n.7)

Therefore, as the court explained3nlbrandson

for claims that were adjudicatexh the merits in state court,
petitioners can rely only on theoad before the state court in
order to satisfy the requmeents of § 2254(d). This
effectively precludes federal ielentiary hearings for such
claims because the eviden adduced during habeas
proceedings in federal coudould not be considered in
g\é%%(%t)mg whether the claim meets the requirements of §

Id. at 993-94.

The relevant state court decision is the last reasoned state decision regalf
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claim. Barker v. Fleming 423 F.3d 1085, 1091 ¢® Cir. 2005) (citing Yst v.
Nunnemaker501 U.S. 797, 803-04 (1991)).

[1l. Discussion

The amended habeastifien raises 28 claim$along with numerous subclaims.

(Doc. 273.) In his motion for evidentiary addopment Petitioner seeks expansion of t
record, discovery, and an eeidtiary hearing oriwo of the claims: Claim 1, alleging
ineffective assistance of gpsel at resentencing, and Claim 15, alleging ineffect
assistance of trial counsel. (Doc. 2377

A. Claim 1

Petitioner alleges that McVay performetl a constitutionally ineffective leve
during resentencing. (Doc. 273 at 40.) Hegdkethat McVay performed ineffectively by
failing to challenge the pecunyagain aggravating factord| at 42-50) and by failing to
investigate and present mition evidence at Petitioneriesentencing hearingld( at
50-82.) Petitioner raised thesllegations in his secondCR petition, and the cour
rejected them. Petitioner contends that the state court’'s decision constitute
unreasonable application of clearly e$tdied federal law and was based on
unreasonable determination of the famsler 28 U.S.C. § 2254(d)(1) and (Beé idat
42,50.)

In support of this claim, Petitioneseeks expansion of the record and

evidentiary hearing. (Doc. Z7at 20-29.) The edence Petitioner now seeks to prese

includes the opinions of several mentalltiteaxperts, which Petitioner contends should

have been presented McVay at resentencingld.) Respondents argue that evidentia
development is foreclosed undeinholsterbecause the state court addressed the cl
on the merits. (Doc. 278 at 4-7.)

Petitioner countersthat Pinholster does not limit the Court’'s ability to allow

evidentiary development of ctas that were not fully devgbed in state court despite hi

° Petitioner has withdrawn twenty-threetbe claims raised in his initial petition
(SeeDoc. 273 at 44-45.) For consistency’'s sakee Court refers to the claims a
numbered by Petitioner the amended petition.
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diligence. (Doc. 277 at 2.) He argues thBtnholstercannot be interpreted to prever
evidentiary development of claims made hiygent petitioners whosattempts at factual
development in state court were thwartedtly state court itself.” (Doc. 279 at 3.) |
arguing that he was denied an opportunityfidly develop” his chims, Petitioner cites
the state court’'s denial of his motion seekihe appointment of meél health experts
during the second PCR pexxdings. Petitioner’'s argumastnot supported biinholster
or subsequent cases.

“While allowing a petitioner to supplemiean otherwise sparse trial court reco

may be appealing, especially where he diligeatiyght to do so in state court, the plajn

language oPinholsterandHarrington [v. Richtef precludes it."Ballinger v. Prelesnik,
709 F.3d 558, 562 (6th Cir. 2013ge Atkins v. Clarke642 F.3d 47, 49 (1st Cir. 2011
(rejecting argument that a state court did adjudicate claim on the merits unles
petitioner was afforded a “fullral fair evidentiary hearing”)see also Donaldson v
Booker 505 Fed.Appx. 488, 493 (6th C012) (rejecting argument thRtnholsterdoes
not apply in cases where “petitioner requestacevidentiary hearing in state court ar
was thereby not at fault for failure to déyethe factual record in state courtTaylor v.
Simpson No. 06-CV-181-JBC, 2012VL 404929, at *3 (E.DKy. February 6, 2012)
(rejecting argument thaPinholsteraddressed only a fully deloped claim, adjudicated
on the merits in state court’};ewis v. AyersNo. 02-13-KJM-GGH-DP, 2011 WL
2260784, at *5-6 (E.D.Cal. June 7, 2011) (fNuall an assertion—that because the stg
record was incomplete, themeas no adjudication on the merits—operate to avoid
[Pinholstel holding. An adjudication on the meriis just that regardless of one’s viev
on the completeness of the recordwhich the ruling was made.”).

Petitioner further contends thRinholsterdoes not preclude the consideration
new evidence because the claim “satisfie2284(d). (Doc. 279 at 2, 4-5.) Petitioner
correct thatPinholster does not bar evidentiary ddepment where the court has
determined, based solely on the state cowartk that the petitiomé'has cleared the §
2254(d) hurdle.”"Madison v. Commissioner, Alabama Dept. of Correcti@od F.3d
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1240, 1249-50 (th Cir. 2014);see Pinholster131 S. Ct. at 1400—-0Henry v. Ryan
720 F.3d 1073, 1093 n.15 (9@ir. 2013) (explaining thaPinholster bars evidentiary
hearing unless petitionseatisfies § 2254(d)).

Claims of ineffective assistance of counaed governed by the principles set forf
in Strickland v. Washingtor66 U.S. 668, 674 @B4). To prevail unde§trickland a
petitioner must show that counsel's repréagon fell below an objective standard ¢
reasonableness and that the deficy prejudiced the defendd. at 687—-88.

The inquiry underStricklandis highly deferential, rad “every effort [must] be
made to eliminate the distorting effects ofidsight, to reconstruct the circumstances
counsel’s challenged conduct, and to evaltlageconduct from cowel's perspective at
the time.”Id. at 689;see Wong v. Belmont&sh8 U.S. 15 (2009) (per curianBpbby v.
Van Hook,558 U.S. 4 (2009) (per curiam@ox v. Ayers613 F.3d 883, 893 (9th Cir
2010). To satisfystricklands first prong, a defendant retiovercome “the presumptior
that, under the circumstancebe challenged action mightte considered sound trial
strategy.”ld.

With respect tdstricklands second prong, a defendanust affirmatively prove
prejudice by “show[ing] that there is a reasonable probabiligy, thut for counsel's
unprofessional errors, the result of theoqweeding would havebeen different. A
reasonable probability is a probability soiéint to undermineconfidence in the
outcome.”ld. at 694.

“SurmountingStricklands high bar is never an easy taskadilla v. Kentucky,
559 U.S. 356, 371 (2010), and “[e]stabligg that a state court’s applicationStfickland
was unreasonable under 8§ 2254i&lall the more difficult."Richter, 131 S. Ct. 788. As

the Court explained iRichter.

Even underde novo review, the standard for judging
counsel’s representation is a most deferential one. Unlike a
later re\_/lewm?< court, the atteey observed the relevant
proceedings, knew of matealoutside the record, and
Interacted with the client, witbpposing counsgénd with the
judge. It is “all too temphig” to “second-guess counsel’s
assistance after conviction or adverse senten&grickland

466 U.S.] at 689. The questi is whether an attorney’s
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representation amounted to incompetence under “prevailing
professional norms,” not whether it deviated from best
practices or most common custortal.] at 690.

Establishing that a state court’s applicatiorStriicklandwas
unreasonable under § 2254(d)ais the more difficult. The
standards created b$trickland and 8 2254(d are both
“highly deferential,” and wherthe two a plg_ln tandem,
review is “doubly” so. TheStrickland standard is a general
one, so the range of reasonahlgplications is substantial.
Federal habeas courts must guard against the danger of
equating  unreasonableness ~ unde6trickland  with
unreasonableness under § 22%4When § 2254(d) applies,
the question is not whether caah's actions were reasonable.
The question is whether thereaisy reasonable argument that
counsel satisfie®tricklands deferential standard.

131 S. Ct. at 788 (adabnal citations omitted).
1. Claim 1(A)

Petitioner alleges that McVay performeefiectively at resentencing by failing tg
challenge the sole aggravating factor, pecuniary gain. (Doc. 273 at 42.) Petitioner
this claim in his second PCR proceedingad the court denied it. (SER 256-57
Petitioner contends that thewt's decision was an unreasbfeapplication of clearly
established federal law and based on amasonable determination of the facts. (Dd
273 at 43-44.)

The PCR court found that McVay’s i@mance was not deficient and tha
Petitioner was not prejudiced. (SE87.) The court noted th#tie pecuniary gain factor
was proven at trial and upheld on indeperideview by the Arinna Supreme Court in

White | (SER 256.) The court further notédcVay's testimony at the evidentiary

hearing thaWhite linfluenced his decision not to @llenge the factor at resentencing.

(Id.; seeRT 11/5/07 at 65 The court concluded that May “acted as a reasonabl
lawyer under the circumstances” and his sieci not to challenge the aggravating fact
was “based on sound trial strategyd.] The court also found “[tlhere was no reasonat
probability that this Court would not haveund the aggravatoproven had McVay
challenged it.” (SER 256.)

! In the PCR court’s order, counsel’'s naimspelled “McVey.” This Court will use
the correct spelling when quoting from the order.
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In reaching these conclusions the cdadk into account th evidence Petitioner]
contends should have been presented ahtesaing. (SER 255.) Tsevidence included
statements Susan made in a police interview suggestin@eitioner did nbexpect to
receive a portion of the insurance proceemhd that Petitioner killed David Johnsg
because David had abused Susaa.) (The evidence also included statements otl
witnesses made to the police indicating thatitisurance policy was nget in effect or
that only Johnson’s childremere its beneficiariesld.)

The court also explained that pecuniaringid not have to behe sole motivation
for the murder in order fothe factor to be satisfiedSER 256.) Finally, the court
concluded that the new evidence presebie®CR counsel wouldot have changed his
decision about the aggravating factaad. )

The PCR court did not unreasonably ap@tyicklandor make an unreasonabl
determination of the facts. In findinghat McVay acted reasonably under th
circumstances of the case, the court cdieteman v. Caldergril50 F.3d 1105, 1113 (9th
Cir. 1998),overruled on other ground€25 U.S. 141 (1998). I€olemanthe Ninth

Circuit reiterated that the review of caal's performance is “extremely limited”:

The test has nothing to do withat the best lawyers would
have done. Nor is the test eav what most good lawyers
would have done. We ask lgnwhether some reasonable
lawyer at the trial could have tad, in the circumstances, as
defense counsel acted at trial.

150 F.3d at 1113 (additnal citations omitted).
A reasonable lawyer could have actedMasvay did. Prior to the resentencing
proceedings the Arizona Swmne Court had upheld theequniary gain aggravating

factor. Moreover, the PCR court granted relief on the PCR petition only “for a mitiga

n

her

D

e
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hearing and new sentencing.” (SER 121.d&mthese circumstances, “some reasonable

lawyer” could decide, as McVaglid, not to challenge the peniary gain factor but to
focus instead on mitigationSé€eRT 11/5/07 at 65.)

Petitioner contends that the PCR courtdman unreasonabletdemination of the
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facts when it assessed the @nde relating to the pecunyagain factor. The PCR courf
found that Susan Johnson’s statementsthie police were “contradicted” by he
subsequent trial tastony, which indicated that Petitmer was aware of the insurang
policies, repeatedly questioned Susan abimern, and assumed that Susan would rece
the proceeds and share them with him. (SEF8.) Petitioner asserts that this factu
determination is unreasonable because @R Pourt “made no findings . . . about how
chose which statements made by Susamisidered credible.” (Doc. 273 at 46.)

This criticism of the PCR court’s analysidl far short of satisfying § 2254 (d)(2)
“[S]tate courts are not required to addressrgyot and tittle of proof suggested to then
nor need they ‘make detailed findings addressing all the evidence before [the
Taylor, 366 F.3d at 1001 (quotindiller—EI, 537 U.S. at 347). ThPCR court did not
ignore or overlook any highly probative evidentme. The fact that Petitioner disagree
with the PCR court’s assessment of the ena@ does not render the court’'s decisi
unreasonableRice v. Collins546 U.S. at 341-42.

The PCR court’s finding that Petitioner wast prejudiced is also reasonable. T}
most significant proffered evidence in suppafrthis claim are thestatements containec
in Susan Johnson’s police interview. Theport was admitted intevidence during the
suppression hearing before Petitioner’s trial (SER 13), and therefore was before thg
at Petitioner's sentencing and resentenciMgVay's failure to proffer them at
resentencing did not prejudice Petitioner.

In addition, the judge in the PCRogeedings, Judge James Hancock, a
presided over Petitioner’s trial and sentencidgs familiarity with the record provides
the Court an additional reason to extend deference to his r8eegSmith v. Stewaft40
F.3d 1263, 1271 (9tBir. 1998). As the NintiCircuit explained irmith when the judge
who presided at the post-coction proceeding was alsodtlirial and sentencing judge
the reviewing court is considaly less inclined t@rder relief because doing so “migh
at least approach ‘a lookirgjass exercise in folly.”ld. (quoting Gerlaugh v. Stewart
129 F.3d 1027, 1036 (9th Cir. 19973ge Schurz v. Ryai@30 F.3d 812, 816 (9th Cir
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2013) (“We are particularlyanfident in so concluding [the&Schurz was not prejudiced

by counsel’'s performance at sentencing] in lighthe fact that th judge who sentenced

Schurz already reviewed mud the ‘new’ evignce through the state post-convictign

process, and found it insufficient¢bange the sentence from death.”).
2. Claim 1(B)

Petitioner alleges that McVay was ineffeetiat resentencing because he failed|to
investigate and present substantial and readifilable mitigation evidence. (Doc. 273 at
40.) Petitioner raised this claim during th€R proceedings follownp resentencing, and
the PCR court denied it. Petitioner contendd the PCR court’s denial of the claim was
based on an unreasonable determinatiotheffacts and consti®d an unreasonable
application of Strickland. (Do@73 at 50.) The Court disagrees.

(a) Facts

At the resentencing hearing McVayepented the testimorgf Marc Hammond,
the attorney who prosecutdéetitioner in the first trlaand sentencing. Hammond
testified that he believed the State shoulthmve sought the death penalty because [the
case was a “run of the milfhurder and did nabelong in the same category as othler
capital murders. (RT 8/27/96 at 15.) Hammancb-counsel, Jill Lynch, agreedd( at
18.) In arguing for the death penalty aalirHammond was following the policy of his
office. (Id. at 15.) Hammond also testified thiaé believed Susan Johnson was the
instigator of the plot and convincedt®ener to go throughvith the murder.Ifl. at 17.)

McVay submitted a sentencing memutam that proffered other mitigating
circumstances. (SER 122.) He emphasizbat Petitioner was capable of being

rehabilitated, based on his lack of a priotame of violence, higeriods of productive

employment, and his performance as a “model inmate.” (SER 126-28.) McVay note

that Petitioner had been immact with some of his childn and was ablé provide
parental advice and guidance. (SER 129.rblgended that co-defendant Susan Johngon
was the “mastermind” behind the crimasd pushed Petitionanto committing the

murder, and that Petitioner’'s deatentence was unfair andgplioportionate to Johnson’s
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sentence given their respectinades in the crimes. (SER&-31.) Finally, McVay argued
that the murder represented “aberranhadwor” for Petitioner gien the absence of
violent or abusive conduct ims record. (SER 131-32.)

Petitionerfiled a pro se sentencing memorandum gieg that he was being
tortured by personnel from the Departtheof Corrections who had inserte
“biotelemetry implants” into lsi brain. (PR doc. 7, Ex. CPetitioner also stated that h
suffered from Graves’ disease, wihieduced his life expectancyd))

The trial court again sentenced Petitiolwedeath, and the faona Supreme Court
affrmed. Petitioner then retoed to the trial court foa second mend of PCR
proceedings, this time alleging that McVay performed ineffectively at resenterfsewy.
SER 247.) In 2001, the PCR court appoingdinvestigator and a mitigation exper
Mary Durand. d.) Durand withdrew and was repét by Keith Rohman in 2003ld()
The court denied PCR counsel’s requesttiier appointment of a neuropsychologist al
other experts. However, the court granted Petitioner’'s motion fexpert to determine
if Petitioner was mentally retarded und&tkins v. Virginia 536 U.S. 304 (2002). The
court appointed Dr. Anne Herring, who scoreetitioner with a full scale 1Q of 91 ang
concluded that he was of averagmeral intelligencg SER 162—-64.)

Petitioner filed an amendePCR petition on May 2, 2009PR doc. 7, Ex. F.) He
argued that McVay performed ineffectively fafling to investigateand present evidencs
of Petitioner's mental health problems. Haealdentified a number of other allege
deficiencies, arguing that May failed to adequaly investigate ad present evidencs

that Petitioner suffered from Graves’ disehgpérthyroidism; had bderline intellectual

functioning and low intelligence; was theopuct of a multi-generational history of
violence and criminality, aldwlism, and substance abussxperienced an abusive

childhood and unstdd home-life; suffered serious heaguries and childhood seizures;

suffered from Attention Deficit Hyperactivitypisorder and angty disorder during
childhood and at the time dhe crime; lived in poverty and was unable to supp

himself; was emotionally and psychologicaligable to maintain fationships; and was a
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model prisoner who adjusted to mnslife and could beehabilitated.

Attached to the PCR petition was a @eation from mitigation specialist Rohmar
which included a 70-page “pslyo-social history” of Réioner and a 70-page “socia
history chronology.” (PR doc. 3.) Rohmaxptained that he believed Petitioner displaysé
“strong indications of mental and physidihesses,” but acknowledged that he was
gualified to make such diagnosekl. (at 3.) Rohman stated that a complete picture
Petitioner’'s psychological and sal makeup was impossible construct without the
assistance of relevant expertsl.

The court held an evidentiahearing on November 2007. Petitioner presente(
two witnesses, counsel McVay and mitigatispecialist Rohman. (RT 11/5/07.) McVa
testified that during the resentencing procegsl he had retained an investigator
compile mitigation evidenceld. at 61-62.) He acknowledgeddowever, that he did not
attempt to secure Petitioner’s prisondioal or psychological recorddd( at 29, 50-51.)
McVay denied that he was fionotice” of Petitioner's mental health issues, desp
having received letters from Petitiormymplaining of bain implants. Id. at 28.) McVay
testified that from his conversations wiBetitioner, he di not “believe there was 3
founded basis” for requesting Petitionerascords from the Arizona Department
Corrections. Id. at 29.) He testified that he wa&eptical, based on his face-to-fag
meetings with Petitioner during which tRener “seemed mostly rational,” tha
Petitioner “genuinely believe[d] # he had implants insertedhis body” as described in
his letters. Id. at 64.)

Petitioner’'s medical records showed hel baen diagnosed with Graves’ disea
and exhibited mental impairments such asapaia and hallucinations, possibly related
the disease.ld. at 32-33.) McVay conceded that he did not have a strategic basi
failing to review the records, and that if had known of their antents he would have
pursued the issue of Petitioner’'s mental health.at 42, 51.)

McVay testified that the choices he made in representing Petitioner were bag

his conversations with Petitioner, his familig with the facts of the case, ant
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information he receivedrom his investigator.Id. at 58.) McVay tetdfied that in his
judgment the “most compellinghitigating information was #hprosecutors’ opinion that
the death penalty should not havebasought in Petitioner’s caséd.(at 66.) He felt this
circumstance “was very compel§ because it was so unusuald.)

Rohman testified about his mitigationvestigation. He explained that in th
course of his investigatiohe interviewed Petitioner’s latives and secured schod
records and records from the f2etment of Correctionsld. at 81, 121.) The records
showed that Petitioner was dragsed with hyperthyroidisrand Graves’ disease in 198
and diagnosed with schizophrenia in 1988d he reportedly experienced visual al
auditory hallucinations and mnoia dating from 1988Id. at 83, 119.) Rohman testifieg
that the medical literature he revieweckntified a link betweerGraves’ disease anc
mental illness.Ifl. at 92.) Rohman also testified tHagtitioner's school records showe
he suffered from symptonmonsistent with ADHD. Ifl. at 121.) Petibner coped with
these conditions by using marijuana oranhe a daily basis from the age of 1&d.(at
121.) The records alshowed an IQ test from Petitiateechildhood on which he scorec
a74.(d. at102.)

Rohman admitted that he was not quedif to offer an omiion on whether
Petitioner suffered from any of these cdiugis at the time of the crimedd(at 92—-93,
146.) He stated that a cosetpnt attorney would havetaged a psychologist and :
medical doctor to examine #®ner during resentencingd( at 96.)

Following the hearing the PCR court dethirelief in a 30-page order. (SER 241
71.) Judge Hancock found thdcVay did not perform deiently under prevailing
professional standards and tRatitioner was not prejudicedd|)

(b)  Analysis

Petitioner contends that the PCR cauenial of the claim was based on 4
unreasonable determination of the facts aadstituted an unreasdsia application of
Strickland (Doc. 273 at 50.) The Court agrees.

18

15

AN




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

I Determination of Facts
Petitioner makes several arguments ippsut of his allegation that the PCH
court’s denial of this claim was based onuaneasonable application of the facts, there
satisfying 8 2254(d)(2). First, citinfaylor v. Maddox366 F.3d 992, Petitioner contend

that the PCR court’s denial of funding fonauropsychologist and other experts led tg

defective fact-finding process and thus regedethe court’s decision unreasonable. (Dac.

273 at 64-65; Doc. 275 at 15.)

In Taylor, the Ninth Circuit identified a number of procedural flaws whig
presumptively result in unreasonable factdaterminations in state court, includin
when “the fact-finding process itself is defige,” such as whem state court “makes
evidentiary findings without Hding a hearing,” misapprehends or misstates a mats
fact, or ignores evidence that supportsghttioner’s claim. 366 Bd at 1001. The Ninth
Circuit has cautioned, however, that “[tjondi the state court’s fact finding proceg
defective in a material way, or, perhaps, ctatgly lacking, ‘we mst more than merely
doubt whether the process ogted properly. Rather, we ®iube satisfied that any
appellate court to whom the defect is pointed would be unreasonable in holding th
the state court’s fact-finding process was adequaktuties 752 F.3d at 778 (quoting
Taylor, 366 F.3d at 1000).

Neither the PCR court's factual fimdjs nor its fact-finding process wer
unreasonable or defective to a degreat ttvould satisfy 8§ 2254(d)(2). The cou
appointed an investigatoand a mitigation expert. Eh latter compiled records
interviewed witnesses, and prepared¢amprehensive repodocumenting Petitioner’s
social history and mental health issuese Tourt also granted #@ner’'s motion for the

appointment of an expert to determine whether Petitioner was mentally retarded. F

rial

S

At

D

—+
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the court held an evidentiary hearing. Aftee hearing Judge Hancock issued detailed

findings of fact add¥ssing Petitioner’s allegation that My performed ineffectively at
sentencing.

The court’s failure to appat a neuropsychologist didot constitute a defect sd
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material that no reviewing court could hdltht the fact-finding process was adequa
The court found that Petitioner “did nobhake the showing messary to obtain &
neuropsychologist.” The court citéke v. Oklahoma470 U.S. 68, 8283 (1985), which
holds that a defendant isomstitutionally entitled to a nmeal health expert upon &
“threshold showing . . . that his sanity is lkeb be a significant factor in his defense
Noting the calculated nature of the crimes,¢bart found that Petitioner “failed to shov
that any impairment would carsignificant weight in mitigion and failed to show that
impairment as alleged would play a significaole in his defense against the dea
penalty.” (SER 251.) Thecourt's application of Ake to deny funding for a

neuropsychologist did not rendie fact-finding process defieve. The court granted ar

fe.

th

evidentiary hearing on Petitione ineffective assistance of counsel claim and appointed

a mitigation specialist who t#ered evidence of Petitioner's mental health is8ues.

Petitioner also argues that the coufestual findings were unreasonable wit
respect to the various categories oftigating evidence piftered by PCR counsel
because the court “ignored compelling evidette went to the heart of [the] claim.
(See, e.gDoc. 273 at 68, 69.)

The court found that Petitioner's hypentbilism, mental illess, and borderling
IQ did not contribute to therime and were inconsistenittvthe rational and calculating
way the conspiracy and murder were carried out. With respect to hyperthyroidisn

court found:

Assuming McVay could have ebleshed that White suffered
from hyperthyroidism when henurdered Johnson and that

® It is not clear that the appointmeot a neuropsychologist would have led {
significant new mitigating information abotRetitioner’'s condition at the time of the
crimes. In 2009, during these habea®cpedings, Petitioner was evaluated by
neuropsychologist, Dr. Kenneth Benedict. DrnBeict opined that it was “highly I|kel)(”
Petitioner “manifested the symptoms of a m@ignattention disorder as a young chi
(Doc. 277-2, Ex. 3 at 1.) Withespect to Petitioner’s schiarenia, Dr. Benedict, while
noting that “determining the onset of psyasos speculative at best in Mr. White’s
case,” opined that Petitioner “was quite elik showing at least intermittent an
prodromal signs of pstych@sprlor to the crime.”I@l. at 3.) Finally, Dr. Benedict found
evidence of brain dysfunction and neuropsyopgual deficits which led him to diagnost
Petitioner with Cognitive Disorde Not Otherwise Specified.ld,, Ex. 4 at 8.) Dr.
Benedict further noted a “remehistory of head trauma, lattugh the relevance of this
history is not clear.”Ifl.)
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(SER 259.)

such condition produced symptoraf anxiety, delusions, or
paranoia, this Court would have concluded that such
symptoms did not contribute ks conduct. This Court would
have considered hyperthyroidism in mitigation but would
have afforded it little weightrad still would have imposed the
death penalty.

The court reached similar conclusionsthwrespect to evidence of Petitioner’

mental illness. The court found the following facts:

White corresgonded with McVagdiscussing torture at the
hands of DOC personnel, the use of “biotelemetry implants,”
and other unusual matters.

McVay questioned whetheWhite truly believed the
accusations he made in correspondence.

White behaved normally andti@nally during face-to-face
meetings with McVay . . .ral did not mention the topics
about which he wrote and did not show any outward
symptoms of mental illness.

(SER 259-60.) Based on these facts thetaoade the following conclusions of law:

McVay was not required und&tricklandto request White's
mental health records absentresuggestion that they might
contain information vth mitigating value.

McVay acted reasonably in deciding to concentrate on other
areas of mitigation.

White has failed to show prejudice undgricklandbecause
had McVay presented evidence maental iliness, this Court
would have considered thsame; however, such mental
illness would have been afforded little weight by this Court—
White’s conduct was rationand calculating and he was
clearly aware of his conduct and the wrongfulness thereof.
White’s mental illness, |fanY, would not have been
sufficiently substantiaio call for leniency.

(SER 260-61.)

Petitioner asserts that the court’'s fimgk were unreasona&bbecause the cour

overlooked or discounted evidence that p®jyogical manifestationsf his mental and
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physical conditions—includinginsomnia, disorgnized thinking, paranoia, errati¢
behavior, mood swingsanxiety, grandiose illusions, ldsional thoughts, and irrationa
judgment—likely affected his behavior during the crin&edDoc. 273 at 68—69.)

The argument that the court ignored #nsdence is unpersuasive. Judge Hancqck
specifically stated that eventtie effects of the conditiorted been proved, he would nqt

have attached significant migng weight to them beaoae the facts of the crime

demonstrated that Petitioner behaved in a rational and calculated manner in carrying c

the conspiracy to murder Johnson.

The court likewise considered Petitioneaiguments concerning McVay’s failurg

A\)”4

to present evidence of Petitier's alleged intellectual ipairment, drug use, family,
violence, poverty, ADHD, and head injurigsizures. (SER 261-6264—70.) The court
also addressed the allegation that McVaygrened ineffectively by failing to argue that
Susan Johnson had the greaggative culpability inthe crimes and that Petitioner was|a
model inmate. (SER 263-64270.) With respect toeach of these mitigating
circumstances, the court found that Petitioo@uld show neither digient performance
nor prejudice.

Petitioner has not established that %R court unreasonably determined the
facts under § 2254(d)(2). The court’s findsngere not objectively unreasonable and the
fact-finding process was not objectively inadequate.

. Application of Strickland

Petitioner alleges that the RCcourt unreamably applied Strickland in
determining that McVay's performance was rda#ficient. He argues that the couft
unreasonably held that McVay’s failure ¢gather records or iarview witnesses was

“reasonable” or “sound trial strategy” and tihdtVay did nothave a duty to investigats

(99}

potential evidence absent a suggestion that suence would be mitigating. (Doc. 27
at 51-54.) Petitioner asserts that McVaglisty to conduct a reasable investigation
required him to interview relevant witrees and collect Petitioner's mental health

records, school records, and neadirecords from jail and prisond( at 53-54.) He also
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argues that McVay'’s failure to investigatedapresent evidence ofiental iliness as
mitigating factor was particatly unreasonable becausevia@s on notice of Petitioner’s
mental health issuedd( at 54-55.)

The PCR court found thaWicVay acted reasonably in his belief that the opinio

of the prosecutors that Whishould not have receivedettdeath penalty was [sic] the

most compelling mitigation available.” (SEB8.) The court furthrefound that “McVay

was not required undé&tricklandto request White’s mentakealth records absent some

suggestion that they mightm@in information with mitigting value.” (SER 260.)
The PCR court coteded that McVay acted with prevailing professional

standards by retaining an irstggator to gather mitigatingvidence and by focusing his

argument on the prosecutors’ vidhat this should not haveeen a death penalty cas
This Court, applying the doublgeferential standard required IS8trickland and the
AEDPA, finds that the PCR court's decisioras not an unreasonable application
clearly established fedddaw under § 2254(d)(1).

Petitioner asserts that tRECR court’s application dbtricklandwas unreasonablg
because “[a]ny decision McVayade not to conduct a mitigation investigation was f
se unreasonable.” (Doc. 273 at 51-52.)R&spondents note, this argument misconstr

Strickland In Stricklandthe Court explained:

strategic choices made after less than complete investigation
are reasonable precisely tthe extent that reasonable
professional judgments pgport the limitations on
Investigation. In other wordszounsel has a duty to make
reasonable investigations tw make a reasonable decision
that makes particulanvestigations unnecessary.

466 U.S. at 690-91. The Court did not prescbset of rules applicable to every capit
sentencing.

Under Strickland a court deciding an ineffegeness claim “rast judge the

o In Strickland defense counsel did nodbnduct an investigation, speak to charac

witnesses, seek a psychiatric evaluation efdhient, or present any mitigating evidend
at sentencmﬂ. 466 U.S. at 672—73. Counsgkad focused on the defendant’s emotiol
distress at the time of the crimadahis acceptance of responsibilitd. at 699. The
Supreme Court concluded that this was ‘fategy choice . . . well within the range ¢
professionally reasonable judgmend”
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reasonableness of counsel’s challenged conduct on the facts of the particular case,
as of the time of counsel's conductStrickland 466 U.S. at 690. Here, McVay
represented Petitioner at resentencing befbee same judge whbad presided over
Petitioner’s trial and initial sentencing, amho had denied Pefiner's request for a
Rule 11 competency examation. The judge had ra@ady considered, and fount
insufficiently mitigating, eviédnce of Petitioner’s social history, including his difficu
family background, past substze abuse, and inability torfa relationshipsThe Arizona

Supreme Court had independently reviewleelse circumstances and reached the sg
conclusionWhite | 168 Ariz. at 512, 88 P.2d at 881.

There is a “reasonable argurtiethat McVay “satisfiedStricklands deferential
standard."Richter, 562 U.S. at 105. A fairminded jsticould agree with the PCR cou
that McVay performed compattly under prevailing prossional norms and under th
circumstances of the case.

Even if this Court were to finthat the PCR court unreasonably appfsdckland
in its analysis of the deficiency prong,tlener would not be entitled to relief becaus
the PCR court’s prejudice analysis was ngeotively unreasonable. A fairminded juris
could agree with Judge Hancock that there was not a reasonaldéifitpbf a different
sentence if McVay had presented the omitted mitigating evidence.

Petitioner contends that the court’s prégadanalysis was unrsanable because i

viev

It
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did not cumulatively weigh the mitigatingrcumstances and because it applied the

wrong standard und@&trickland (Doc. 273 at 55-57.) These arguments @
unpersuasive.

In his order denying the PCR petitialydge Hancock considered and reject
each of Petitioner’'s allegations that McVay performedfeéatively at resentencing.
Having found neither defici¢rnperformance nor prejudiceitw respect to any of the
omitted mitigating evidence, the PCR cdoutid not unreasoidy apply clearly
established federal law byiliag to undertake a separatamulative prejudice analysis
Compare Davis v. Woodfar®84 F.3d 628, 654 (9th Ci2004) (finding no cumulative
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error where petitioner had “nakemonstrated prejudice as tlee individual claims” of
ineffective assistance of couns&l)th Harris v. Wood 64 F.3d 14321438 (9th Cir.
1995) (finding cumulative prejudice basedXdninstances of deficient performance).
Petitioner argues that tHeCR court applied the wng standard for assessin
prejudice. Petitioner cites the court's stagens that Petitioner “failed to establis

prejudice undeiStrickland by showing a reamable probability thathis Court would

have imposed a life sentence” if McVaydhpresented the omitted mitigating evidende.

Petitioner contends that this standardmgroperly “outcome derminative.” (Doc. 273
at 56-57.)
The PCR court applied the proper standardStincklandthe Court rejected the

“outcome-determinative standard,” whickould require a showg that “counsel’s

deficient conduct more likely &m not altered the outcometime case.” 466 U.S. at 693.

The Court instead defined prejudice asréasonable probability that, but for counsel
unprofessional errors, the result of ffreceeding would have been differerit’ at 694.
That is the standard the PCR court used when it found there was not a “reas
probability” that it would havamposed a life sentence McVay had presented the
mitigating evidence.

Judge Hancock considered all of #nddence presented IBetitioner during the
PCR proceedings. This included the infatran gathered by Rohman documentir
Petitioner's Graves' disease and schizopiaemas well as the other categories
mitigating evidence omitted dugnresentencing. While Rolan was not qualified to
opine whether Petitioner sufferé@m the symptoms of mentdiness at the time of the
crimes, Judge Hancock ruled that even € tircumstances had been proved he wo
not have found them sufficientlyisstantial to call for leniency.

Petitioner's new mitigating evidence istiiteasonably likely” to have made alf
Impact at sentencing, nor does its omission undermine confidence in the outcome
sentencingStrickland 466 U.S. at 694. dige Hancock, who sentenced and resenten

Petitioner, reviewed the additional mitigatirgidence, including # information about
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Petitioner's mental illness and Grave’s diseas®l “found it insufficient to change the

sentence from deathSchurz 730 F.3d at 816see Smith140 F.3d at 1271Gerlaugh
129 F.3d at 1036. Under tlesircumstances, to find that Petitioner was prejudiced
resentencing counsel’s performance, thasi€would simply be substituting its judgmer
for that of the sentencer.
3. Conclusion
Applying the doubly derential standard dbtricklandand the AEDPA, the Court
finds there is a reasonable argum#rdt McVay’'s performance satisfiegtricklands
deferential standard. Petitioner has not shttwvenPCR court’s rulingvas “so lacking in
justification that there was an error... beyond any possibility for fairmindec
disagreement.Richter, 562 U.S. at 103.
4. Evidentiary Development
Petitioner seeks evidentiadevelopment of Claim 1, auding expansion of the
record and an evidentiary dméeng. (Doc. 273.) However glsause the state court ruled @
the merits of this claim, and becaus2Z4(d) precludes relief, Petitioner is not entitle
to evidentiary developmerinholster 131 S. Ct. at 1411.
B. Claim 4
Petitioner alleges that the trial court d=hhis constitutional ghts by improperly

admitting prejudicial hearsay statents. (Doc. 273 at 82.) CitingCchambers v.

14

by
It

n
d

Mississippi 410 U.S. 284, 2981973), Petitioner alleges that the state court’s evidentiary

rulings rendered his “trial fundamentally umfand deprived him oflue process of law.”
(Id. at 82.) He asserts that the Arizona Sug&ourt’'s “adjudication of these claims wg
unreasonable in light of Supreme Court precedeit.) (

Claim 4 consist of several subclaims. Petitioner alleges that the court violats

due process andonfrontation rights by admitting caenspirator statements withouf

providing Petitioner's proposednstruction on the jury’srole in determining the
admissibility of the statementdd( at 83—87.) He also alleges that his due process rig

were violated when the court allowggistimony that Petitioner was a bigamist. @t
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88.) Finally, he alleges thalhe cumulative effect of the mlentiary errorsviolated his
Fifth and Fourteenth amendment rights to a fair tridl.gt 89—-90.)

Respondents contend that the claims werteproperly exhaustieon direct appeal
because Petitioner did nallege violations ofederal constitutional V& (Doc. 275 at 38—
45.) The Court agrees.

To exhaust state remedies, a petitionesstnitairly present” his claims to the
state’s highest court in a procedurally appropriate mam@&ullivan v. Boerckel526
U.S. 838, 848 (1999). A claim is “fairlpresented” if the petitioner describes th
operative facts and the federal legatdhy on which his claim is basednderson v.
Harless 459 U.S. 4, 63 (1982). A state prisoneesimot fairly present a federal claim i
state court unless he specifically indicattest the claim was based on federal |8ege,
e.g., Lyons v. Crawford®232 F.3d 666, 669—70 (200@s amended b47 F.3d 904 (9th
Cir. 2001) (explaining that a general referet@ensufficiency of eidence, right to be
tried by impartial jury and ineffective assiate of counsel lackethe specificity and
explicitness required to present federal claifjumway v. Payn223 F.3d 982, 987-88
(9th Cir. 2000) (findindg'naked reference” talue process insufficient to present fedel
claim). A petitioner must make the federakisaof a claim explicit by citing specifig
provisions of federal atutory or case lawGatlin v. Madding 189 F.3d 882, 888 (9th
Cir. 1999), or by citing state cases thaplecitly analyze the same federal constitution
claim, Peterson v. Lampert319 F.3d 1153, BB (9th Cir. 2003) (en banc). As th
Supreme Court stated Buncan v. Henry513 U.S. 364, 365-66995) (per curiam), “If
a habeas petitioner wishes to claim that adestiary ruling at a state court trial denie
him the due process of law guaranteed ke Fourteenth Amendment, he must say ¢
not only in federal courfyut in state court.”

On direct appeal, Petitioner alleged onlgttthe trial court erred in admitting thg
statements and testimony wmdArizona Rules of Evidee 801(d)(2)(E)and 404(b).
(SER 64-70.) He did not allegaolations of federal law.Id.) He did not cite federal

statutory or case law, or make even a “nakefgérence” to a violation of his federg
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constitutional rights.Ifl.) Therefore, the claims are procedurally defaultedleman v.
Thompson501 U.S. 722732 (1991).

Petitioner does not attempt to show @w@d prejudice for the default, or
fundamental miscarriage of justic&sgeDoc 276 at 29.) Therefore, Claim 4 is barrg
from federal reviewSee Colemagn501 U.S. at 750 (“[F]ederal habeas review of t
claims is barred unless the prisoner camaiestrate cause for éhdefault and actual
prejudice as a result of the alleged violatiorfeaferal law, or demonstrate that failure 1
consider the claims willesult in a fundamental starriage of justice.”).

C. Claim5

Petitioner alleges that his sentencesated the Double Jeopardy Clause. (Dd
273 at 90.) The trial court sentenced Petitidndife without possibilityof parole for 25
years on the conspiracy conviction and imposed the death sentence for the first-
murder conviction. The court ordered thaP#titioner's death sentence were reduced
life imprisonment, the sentences woblklserved consecutively. (SER 26.)

Petitioner argues that because the trialrcinstructed thgury on aiding and
abetting, the definition of whit“overlaps” with that of enspiracy, he was “subjected t
multiple punishments (life and death) foeteame offense—conspiracy to commit firs
degree murder and first-degree murder urad@omplice-liability tleory.” (Doc. 276 at
30.)

Petitioner raised this claim on direagppeal. (SER 70-71.) The Arizona Suprer
Court rejected it, explaining:

There is only a problem if the defendant is punished twice for
the same offense. Because /e upheld the death penalt
FedUced the pUnShment from teab e, we Mgt have had
a problem of two statutes, consgmy and aiding and abetting,

being used to punish one crimeice. That is not the case
here and we need not answer the question.

White | 168 Ariz. at 509, 83 P.2d at 878.

Petitioner contends that this deoisi was contrary to or an unreasonal
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application of clearly established federalland based on an umsonable determination
of the facts. (Doc. 273 at 90.)
Respondents;iting Blockburger v. United State284 U.S. 299 (1932), argue thé
the convictions and sentences do not at®ldouble jeopardy because conspiracy
commit murder and first-degree nder each require proof @n additional fact that the
other does not. (Doc. 275 at 46.)Blockburgerthe Court held that tfhe applicable rule
Is that, where the same acttaansaction constitutes a vittan of two distinct statutory
provisions, the test to be applied to deteenwhether there are two offenses or only or
is whether each provision requires proof daet which the other deenot.” 284 U.S. at
304; see United States v. Arl252 F.3d 1032,1039 (9th Cir. 201) (“What is
determinative under the Court’s double jeayadoctrine is simply whether the statute
involved require satisfaction of the samatstory elements, or whether each staty
requires proof of an elemetttat the other does not.”).
The elements of first-degree murdedaconspiracy to commit first-degree murdyg
do not overlap. First-degree murder requiaekilling; conspiracydoes not. Conspiracy

requires an agreement; first-degree muszs not. Moreover,ontrary to Petitioner’s

to

e,

argument, conspiracy anddaig and abetting are not identical offenses. Again,

conspiracy requires proof of an agreemefitding and abetting does not require 3
agreementSee Evanchyk v. Stewa202 Ariz. 476, 480, 4P.3d 1114, 1118 (2002

(“We have held that responsibility as anspirator is different from accomplice

liability.”) (citing State ex rel. Woods v. CohdrY3 Ariz. 497, 500844 P.2d 1147, 1150
(1992).

There was no double jeopardy violatiamd the Arizona Supreme Court’s deni
of the claim was neither contyato nor an unreasonable dipption of clearly established
federal law.

Petitioner also contends that the Arizdhgpreme Court’'s decision was based
an unreasonable determinationtbé facts because the coartoneously stated that thg

death sentence was Petitioner’'s “sole punishrh@dac. 273 at 19; Do. 276 at 31.) The
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court's statement was not an error entgliRetitioner to relief. Because the death

sentence was upheld, the two sentences weteto be served consecutively, an
Petitioner was not punishedite for the same offense.

Claim 5 is denied.

D. Claim 6

Petitioner alleges that his due procegghts were violated when the Arizon
Supreme Court refused to provide funding &mental health evaluation. (Doc. 273
93.) Petitioner raised this claim on direct eglband the Arizona Supreme Court reject
it.

Prior to filing his opening brief, Petither moved the Arizon&upreme Court to
remand the case to the trial court for a duteation of whether Petitioner was compete
to assist counsel in preparing the dirggpeal. The court denied the motion.

Appellate counsel addressed this isswmram his opening brief. (SER 72-73.) H
asserted that Petitioner “wakenied due process of lawvhen the court denied hig
motion for a competay evaluation.|Ifl. at 72.) The Arizona Supreme Court rejected t
claim. White | 168 Ariz. at 509, 815 P.2d at 878.€Thourt first noted that Petitione
conceded that his appeal should proceed aévée were found incompetent and tha
Petitioner “appears to raise the issue onlgstablish the groundwork for possible pos
conviction relief.”ld.

Next, the court reasoned that “[sJusdang the appeal wouldreclude this court
from considering even the madearly reversible or prejudal error until the defendant
regained competencyltd. The court quoted thABA Criminal Justice Mental Health
Standardg1989),Standard7-5.4(c), which provides that: “Mental incompetence of {
defendantduring the time of appealhall be considered agigate cause, upon a showin
of prejudice, to permit the defendant to voide, a later appeal or action for

postconviction relief,any matter not raised on the initial appeal because of

defendant’s incompetenceld. (emphasis added in opiniorhe court also noted that

convicted defendants typicalldo not participate in appate proceedings so theil
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competence does not affect the fairness of the declslion.

Petitioner alleges that the idona Supreme Cou#’ruling was contrary to and al

=

unreasonable application of clearly establisfereral law and badeon an unreasonable

determination of the facts. (Doc. 273 @8.) Respondents counter that the claim|is

procedurally defaultednd barred because Petitioner failed to cite a federal basis for the

claim in state court. (Doc. 275 at 47.) Respondents also argue that the claims fails|on t

merits because there is no clearly esthblis federal law holdo that there is a
constitutional right to competea during direct appealld{ at 47-48.) Both arguments
are well taken.

First, Petitioner’'s appellatarief contained only a “nakeference” to a denial of
due process of lavBhumway223 F.3d at 987. This wassinfficient to present a federal
claim to the Arizona Supreme Could. Therefore the claim is procedurally defaulted
and barred from federal review. The claimalso meritless, because there is no United
States Supreme Court law holdithat a defendant’s due prasaights are violated if hig
direct appeal proceeds while he is incompetent.

Citing Procunier v. Martinez416 U.S. 396 (@74), Petitioner asserts that his
inability to communicate rationally with appdlacounsel constituted a denial of access
to the courts. (Doc. 273 at 95-9@/artinez held that under the Due Process Clause,
“[rlegulations and practicethat unjustifiably obstruct #h availability of professional
representation or other aspectdhe right of access to the ctaiare invalid."416 U.S. at
419 (holding that prison may not bar lamdgnts and paralegals employed by lawyers
from visiting prisoner clients)see Bounds v. Smjth30 U.S. 817, 828 (1977) (holding

=

that “the fundamental constitutional right @fccess to the courts requires prison

authorities to assist inmates in the prepamaand filing of meamgful legal papers by

providing prisoners with adgate law libraries or adequate assistance from persons

trained in the law”). Petitionecites no support for the goosition that these right-of-
access cases extend to a rightompetence on appeal.
In Rohan 334 F.3d at 809, abrogated Bpnzales 133 S. Ct. 696, the Ninth
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Circuit observed that while the “capacity communicate remains a cornerstone of due
process at trial,” the “constitutional gue” of the “right to competencafter trial . . .
remains unsettled.Rohanheld that death row prisorseepursuing habeas relief had fa
statutory right to competence, arising from thestatutory right to federally-funded
counsel.ld. at 813. InNash v. Ryan581 F.3d 1048 (9th €i2009), the court extended
that right to habeas appeals. The Supré€uoart, however, held that there was no such
statutory right.Gonzales 133 S. Ct. 696. The Court foumtb support for a right to
competence in the text dahe statute or in the Cdig constitutional precedents
interpreting the Sixth Amendmend. at 702—-03. The Court also noted that “[g]iven the
backward-looking, recordased nature of most fedetabeas proceedings, counsel can
generally provide effective representatiom a habeas petitioner regardless of the
petitioner's competenceld. at 704.

In Hill v. Mitchell, No. 1:98-cv-452, 2013 WL #3831, at *74 (S.D. Ohio March
29, 2013), the district court discussBidhan and Nash (prior to their abrogation in

Gonzale¥ when considering a habeas petitioner’s claim that he was incompetent durin

his direct appeals. After noting that a criaimefendant has a due process right to |be
competent for his trial unddtate v. Robinsqri383 U.S. 375378 (1966), andusky v.
United States362 U.S. 402 (1960), the court addrels¥ee issue of whether a criming|
defendant enjoys a constitutional right® competent during direct appedd’ at *75.

The court concluded that the case lawilitates against a finding that crimina
defendants enjoy a right to costpncy during direct appealld. at *76. The court

explained:

The same reasoning that imglia right to competence from a
right to counsel during trial arelyen on collateral attack does
not support a right to competendaring direct appeal. What
distinguishes a trial and collatérdtack from a direct appeal,
with respect to a neddr the accused to bmmpetent, is the
nature and extent of parti@ipon by the acused that is
required. To be clear, at theaneof the right to competency
is the need for an accused todi#e to communicate with his
or her counsel and assist withis or her defense. Because
information vital to an accesl’'s defense often resides
exclusively in his or her mind, it is essential to his
fundamental right to a fair tidighat he or she be able to
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communicate and interact with his or her counsel. A direct
appeal, by contrast, is confined to the record and as such,
would logically not requireany information unknown to
anyone but the defendant.

1d.*°

State courts have reached the same conclusidPeople v. Kellyl Cal.4th 495,
545, 822 P.2d 385, 413, @Gal.Rptr.2d 677, 705 (1992), the California Supreme Co
citing White | rejected the defendan#sgument that “his right to ‘meaningful appellat
review' and right to the effective assistenof counsel under the state and fede
Constitutions preclude proceedi with the appeal if heés incompetent.” The court
explained: “The issues on appeal are limiiedhe appellate record\n appeal involves
only legal issues based on that record. itys do not need tely on the defendant
himself to decide what isea are worthy of pursuitld. (citations omitted).

The decision of the Arizona Supren@ourt was neither contrary to nor a
unreasonable application of clearly establisfexderal law because there is no Supre
Court precedent setting forth a right to congpee during a criminal defendant’s dire(
appeal. Claim 6 is denied apedurally barred and meritless.

E. Claim 7

Petitioner alleges that he was denied hgbtrto an impartial jury by the imprope
death-qualification othe jurors duringroir dire. (Doc. 273 at 97.) Petitioner raised th
claim on direct appeal, arguing “that the piae is illegal and unnecessary because 1
court decides punishment in ArizonaVhite | 168 Ariz. at 509, 81%.2d at 878. The

Arizona Supreme Court denied the claim:

We have held that “juryquestioning regarding capital

B_unlshment is permissible wigethe questioning determines
las of a nature which woularevent a jurofrom performing

his duty.” In Arizona death penaltases, the jury determines.

guilt or innocence, while the death sentence is solely the trial

judge’s responsibility The focus of the capital punishment

voir dire is on the juror'sability to impartialy determine guilt

1 The court also citeHolmes v. Bus06 F.3d 576, 579 (7th Cir. 2007). There, tf
Seventh Circuit assumed withadeciding the existence afright to competency durin
direct appeal while also noting that “[nJoses address the issue” of what standar
competence is required on appeal.
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or innocence “in accordance withe court’s instructions and
the juror’'s oath.” Oly when the juror’s views about capital
punishment “would preventor substantially impair
performance of the juror’s duséwill there be error. Because
no juror was so disqualified, we find no error.

White | 168 Ariz. at 509-10, 815 P.2d 878—79 (citations omitted).

Petitioner alleges that this ruling was contrép or an unreasable application of
clearly established federal law and based omraeasonable deternaition of the facts.
(Doc. 273 at 97-98.) The Court disagrees.

First, clearly established federal law I®oltiat the death-qualification process inja
capital case does not violate a defendamglst to a fair and impartial jury5ee Lockhart
v. McCreg 476 U.S. 162, 178 (1986)Vainwright v. Witt 469 U.S. 412, 424 (1985)
Adams v. Texasi48 U.S. 38, 45 (19803ee also Ceja v. Stewaf7 F.3d 1246, 1253
(9th Cir. 1996) (upholding thateath qualification of Arizongurors not inappropriate);
Bible v. Schrirg 497 F.Supp.2d 991046 (D. Ariz. 2007).

Petitioner contends that the Arizon&upreme Court's decision was an
unreasonable determination of the factsawse it found that no juror was improperly
disqualified.White | 815 P.2d at 878. Petitioner notisit juror Huffran, who stated
that she opposed the death penalty but betdieshe could be impartial (RT 6/29/88 at
125-26), was struck by the State, asderts that her removal violatéditherspoon v.
lllinois, 391 U.S. 510, 521-22 (1968).

The Arizona Supreme Court did not err in stating Waherspoorprohibits only
the “for cause” exclusion of jurors whopmress scruples against the death penalty.
Witherspoon391 U.S. at 52%ee e.g.Bowles v. Secretary for Dept. of Correctip668
F.3d 1313, 131611th Cir. 2010);Dennis v. Mitchel|l 354 F.3d 511, 525-26 (6th Cirl
2003). The State used a peremptsiyke to remove HuffmanSgeeRT 12/15/95 at 17.)
Because she was not removed for cause, there waktinerspoorviolation.

Claim 7 is denied.

F. Claims8-10

Petitioner alleges that theiltae of counsel and the tti@ourt to ensure that all
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bench conferences were receddviolated his right to gublic trial, Claim 8, and
hindered his right to appeal, Claim 10.0® 273 at 99, 103.) In Claim 9, Petitione
alleges that his right to be present during trial was violated by the court’s failute
ensure his presence at bench conferencemaraineraproceedings.lg. at 101.)
Petitioner raised these claims in histfiPCR proceeding. (SER 92-96.) The col
denied them without explanatio(SER 121.) Althogh they were dead summarily, it is
presumed that the state court denied the claims on the nk&dtger 562 U.S. at 99

Irt

(“When a federal claim has been presented $tate court and the state court has denied

relief, it may be presumed that the state cadjudicated the claim othe merits in the
absence of any indication or state-law prhgel principles to the contrary.”). When
state court denies a claim without explamatia federal court applying 8 2254 “mus
determine what arguments oetries supported or, as here, could have supported” it,
then “must ask whether it is possible fainded jurists could disagree that thos
arguments or theories are inconsistent withlblding in a prior dgsion of this Court.”
Id. at 102.

For the reasons set forth below, the Court will deny these claims.

1. Claims 8 and 10

In Claim 8, Petitioner states that durinig trial more than 25 bench conferenct
were unrecorded. (Doc. 273 at 100.) He gite that these omissions from the reca
violated his Sixth Amendmenmight to a public trial.Id.) In Claim 10, he alleges that thg
failure to record the conferees deprived him of “a meegful appeal because it waj
impossible for the Arizona Supreme Courtctinduct its independent review” and ths
“the review of his death sentence and rfos/habeas petition is incomplete.” (Doc. 271
at 104.)

PetitionercitesWaller v. Georgia467 U.S. 39 (1984), in support of his claim th
he was deprived of a public tridlValler does not suggest that Petitioner’'s right to
open trial was violated by the court’s fa#uto record the bench conferences.

In Waller the Supreme Court held that the Sixth Amendment right to a public
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extended to a suppression hearing. TheaurCexplained that “the explicit Sixth
Amendment right of the accuseési no less protective of a plic trial than the implicit
First Amendment right of the press and publibe central aim of a criminal proceedin
must be to try the accused fairlyld. at 46. A public trialfacilitates fairness for a
defendant by “ensuring that judge and proseiccarry out their duties responsiblyd’;
see Gannett Co. v. DePasquadé3 U.S. 368, 38Q1979) (explaining that a public tria
benefits the accused because “the public mayhseis fairly dealtvith and not unjustly
condemned, and . . . the presence of interegiedtators may keep his triers keenly ali
to a sense of their responiy and to the importance daheir functions”) (quotations
omitted). A public trial also “encouragestmesses to come forward and discourag
perjury.” Waller, 467 U.S. at 46.

Waller held that these objectives are frustdatea suppression hearing is closed
the public.ld. at 47. The Court explained thattloutcome of the suppression hearil

may determine the outcome of the trimldanoted that “a suppssion hearing often

resembles a bench trial: witnesses are sworrestidy, and of course counsel argue the

positions. The outcome frequin depends on a resolution of factual mattenrsl’
Moreover, “[tlhe accused in a suppression imgaalso routinely attacks the conduct ¢
the police and the prosecutor, which skloloé subject to public scrutinyUnited States
v. Norris, 780 F.2d 1207, 121(th Cir. 1986).

The concerns addressedWhaller are not implicated by éfailure to record the

es

9

D

r

Df

bench conferences iRetitioner’s trial Non-public exchanges between the court and

counsel on legal or administrative matters ‘fibt hinder the objéiwes which the Court
in Waller observed were fosterday public trials.”1d.; see Rovinsky v. McKasklg22

F.2d 197, 201 (5th Cir. 1984"“Sidebar conferences in which the defendant’s cour
participates without objection dwot violate the right to a publicial.”). In contrast to a

hearing on a suppression motion, a bencifezence serves no fact-finding purpolse.

“A routine evidentiaryruling is rarely determinative dhe accused’s guilt or innocence.

Also, such evidentiary rulings dinarily pose no threat of judal, prosecutorial or public
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abuse that a public trial is designed to protect agailastat 1210-11.

There was no violation dPetitioner’s right to a public trial. The PCR court]
denial of this claim was ndfso lacking in justification that there was an error wel
understood and comprehended in existie;y beyond any possibility for fairminded
disagreement.Richter, 562 U.S. at 103. Claim 8 is denied.

In Claim 10, Petitioner comels that his right to appkewas hindered by the tria
court’s failure to record bench conferences.éWh state chooses to provide for appells
review, the state must provide a defendaith ta record of sufficient completeness t
permit proper consideration of [his] alas” in order to satisfy the constitutiona
guarantees of due process and equal proteddager v. City of Chicago404 U.S. 189,
193-94 (1971) (citation andtarnal quotations omitted3ge Britt v. North Carolina404
U.S. 226, 227 (1971) (“therean be no doubt that the Stanust provide an indigent
defendant with a transcript of prior procesgh when that transeti is needed for an
effective defense or appeal”) (citations itied). A record of sfficient completeness
“does not translate automatically inlocomplete verbatim transcriptlayer, 404 U.S.
at 194. Whether a transcript is needed foefiective defense or appeal depends on: “
the value of the transcript to the defendant in connectiontigtiappeal or trial for which
it is sought, and (2) the availability of alative devices that would fulfill the sams
functions as a transcriptBritt, 404 U.S. at 433-34.

The Ninth Circuit, while nting that “[t]here is no Supme Court or Ninth Circuit
authority on the due process implications state court’s failure to record portions of
criminal trial,” has held that thBritt criteria apply in evaluang a habeas petitioner’s
claim that the reconstruction of unrecordemttions of state triatourt proceedings was
inadequate for him to rka an effective appediladera v. Risley885 F.2d 646, 648 (9th
Cir. 1989).

“Petitioner has the burden ettablishing prejudice fro the lack of a complete
transcript in light of the alleged value of ttranscript and the availability of alternative
that would fulfill the same functions.fd. at 648—49see Scott v. EJ802 F.3d 598, 604
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(6th Cir. 2002) (explaimg that “federal habeas reliehsed on a missing transcript wi
only be granted wherthe petitioner can show prejudiceW}hite v. State of Florida,
Department of Correction®©39 F.2d 912, 914 (11th Cir9al) (“[Ijn a federal habeas
corpus case brought by a state prisoner,absence of a perfect transcript does not

violate due process absentrwing of specific prejudice”).

Beyond the conclusory statement thatwes deprived of a meaningful appeal,
Petitioner does allege that he was prejudiogdhe absence of a transcript of the bengch
conferences. He highlights the “omission frora tiecord of any tracript involving the
exercise of all twenty perertgry challenges” (Doc. 273 404), but offers no suggestion
as to why the omitted transptiis prejudicial. He has nahet his burden of showing
prejudice from the inconiete trial transcriptSee Madera885 F.2d at 648 (indicating a
petitioner must identify a “tenabtbéeory” as to theppealable error that would be found
in the missing transcriptBcott 302 F.3d at 605 (findingo prejudice where petitionel
offered only “gross speculation of error in the missingiporof the transcript”).”

The PCR court’s denial of this claim wagt “so lacking in justification that therg
was an error well understood and comprelesl in existing laweyond any possibility
for fairminded disagreementRichter, 562 U.S. at 103. Claim 10 is denied.

2. Claim9
Petitioner states that he was excludedhfraore than 40 conferences at the bench

and in chambers, and at onbne of these conferences tisere a record of counse|

waiving Petitioner’s presence. gb. 273 at 101.) He alleges that his absence from these

conferences violated his Confrontation Clause and due process figifts. (

A criminal defendant’s constitutional right tee present at all stages of his trial
derives from the Confrontation Clause oé tBixth Amendment and is protected by the
Due Process Clause where the defendant doesctually confront the witness against
him. United States v. Gagnpa70 U.S. 522526 (1985) (citindllinois v. Allen 397 U.S.
337 (1970)). A defendant has a due process tabe present at a proceeding when his

presence has a reasonably substantial rel&ditms opportunity to present a defenisk.
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(citing Snyder v. Massachuset®91 U.S. 97, 105-06 (1934yverruled in part on other
grounds by Malloy v. Hogar378 U.S. 1 (1964)kee Kentucky v. Stinget82 U.S. 730,
745 (1987). The Court has emphasized that'phigilege of presene is not guaranteed
‘when presence would be uselessthe benefit but a shadowStincer 482 U.S. at 745
(quotingSnydey 291 U.S. at 106-07). Rather, a defenides the right tbe present only
“to the extent that a fair and just dreng would be thwarted by his absencéd!
Violations of the right to be preseate subject to harmless error analy$tsishen v.
Spain 464 U.S. 114119 n.2 (1983)see Campbell v. Ricd08 F.3d 1166, 1172 (9th Cir
2005) (en banc).

The majority of instances cited by Petitiogensist of benchanferences attended
by his counsel to discussidentiary issues such aslevance and foundationS€eRT
7/1/88 at 542-43; RT/7/88 at 830.) Petitioner does naticate how his presence g

~—

these conferences would havebdeneficial or how his absee thwarted the fairness of
his trial. See Gagnam70 U.S. at 527 (explaining respments “could have done nothing
had they been at the conference, nor woudg thave gained anything by attending@ge
also United States. v. Vasqué32 F.2d 846, 848-49 (11@ir. 1984) (finding that bench
conference attended by defensounsel to discuss evidamy matter was not critical
stage of trial proceedings at whichfeledant had a right to be present).

The other incident Petitioner cites invetl defense counseltenewed request tg
excuse a juror.SeeRT 7/11/88 at 1264-65.) On treecond day of trial, the jurof

expressed concern that she might recogfegtioner. In the presence of counsel the

[®N

court discussed the matter witie juror. She stated she coulot be sure she recognize
Petitioner; she thought it was unlikely, bifitshe did recognize him it was not on g
“personal basis.” (RT 6/30/88 at 325.) She ataded that she believed she could be fair
even if she had seen Petitioner before the tridl. & 325-26.) The court denied
counsel’s motion to remove the jurdd.(at 329.)

During an in camerameeting at the close of tH&tate’s case, defense counsgel

again requested that the juror be excuased the court again denied the motion. (RT

39




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

7/11/88 at 1264—65.) Petitionessrts that his “presence would have been importan
support the factual basis of the motion omvttbe juror knew [him].” (Doc. 273 at 102.
This argument fails because there is nodation that the juror &gally knew Petitioner.
Moreover, if the two were acquned Petitioner coultiave informed counsel of that fac
at any point during his triaPetitioner’'s attendance at tire camerameeting was not
required for counsel to support ienewed motion to excuse the jurBee Stincer482

U.S. at 747 (finding no due process waidn when the trial court conducted camera
hearing, in the absence oktldefendant but in the presence of his attorney, to deterr
whether the children he was ased of molesting were compet to testify at trial);
Gagnon 470 U.S. at 527 (findo no violation when the court held confereng
unattended by the defendaatsd most of their attoays, to question juror).

Because Petitioner's presence at anyhef conferences identified in his petitio

would not have been useful ensuring a moreeliable determination of any of the

matters at issue in his trigtincer 482 U.S. at 745, the PCR court’s denial of this cla
was not “so lacking in justification thathere was an error well understood ar
comprehended in existing law beyond agmyssibility for fairminded disagreement.
Richter, 562 U.S. at 103.

G. Claims 13 and 14

In Claim 13, Petitioner alleges that il court violatedhis Eighth Amendment
and due process rights by improperly considgxiictim impact staments. (Doc. 273 at
105.) In Claim 14, he alleges that his duegass rights and right to a fair sentencir
were violated when the presentence offineted that the crime was committed in &
especially heinous manner. (Doc. 273 at 18&ijtioner raised the @ims during his first
PCR proceedings, and theymwesummarily denied. Petitiones not entitled to relief.

1. Claim 13
Petitioner alleges that his rights were ateld because the trieourt, both at the

initial sentencing and at resentencing, received information indcétiat the victim’s
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family and friends recommendedtiiener be sentenced to dedath.

In Booth v. Maryland482 U.S. 496, 509 (1987),dlSupreme Court held that th
introduction of a victim impac$tatement to a capital sentargjjury violated the Eighth
Amendment. InPayne v. Tennesse&01 U.S. 808, 827 (1991), the Supreme Co
revisited Booth and overruled it in partholding that the Eigh Amendment does not
erect a per se barrier to the admissionvistim impact evidencebut leaving intact
Booth's prohibition on the admissiaf characterizations and iojgpons from the victim’s
family about the crime, the defendant, or the appropriate sentdnae830 n.2.

Under Arizona law at the time of Petitioner'sty however, the trial judge, rather than
jury, determined the penaliy a capital case. IGulbrandson v. Ryan/38 F.3d 976,
995-96 (9th Cir2013), the Ninth Circuit rejected the petitioneBsoth claim, finding

that there was no clearly established fatdéaw directly add¥ssing the question of

whether a judge, as opposed to jury,pi®hibited from considering victim impact

evidence. The court explained:

We previously recognized this distinction Rhoades v.
Henry, 638 F.3d 1027 (9th Cir.021), where we held that
Booth's concern that victim ipact statements would
“‘inflame the jury” is “not the sae when . . . a judge does the
sentencing.ld. at 1055. As we havexplained, courts “must
assume that the trlaI_JudgerOﬁerI% applied the law and
considered only # evidence he knew to be admissible.”
Gretzler v. Stewast112 F.3d 992, 1009 (9th Cir. 1997);
Rhoades638 F.3d at 1055.

Accordingly, because there is no Supreme Court case
“squarely _addre_ss[ln?] the issuwhether a dudge IS barred
from consideration of such viot impact evidence, it cannot
be said that the Arizona Supreme Court unreasonably applied

clearly established federal lamhen it denied Gulbrandson’s
Eighth Amendment claim.

Id. at 966.
Moreover,thereis no evidence that the trial couif the initial sentencing o
resentencing, disobeyed or misapplied thebgvimproperly considering the opinions o

the victim’s family when detenining Petitioner’s sentence. Nor is there evidence that

™ The information was contained in theegentence report and in letters from t
victim’s family and friends. (SER1, 136-37; RT 1/8/96 at 13-14.)
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Arizona Supreme Court in itthdependent revievof Petitioner's setence improperly
considered the victimmpact evidence.

The PCR court’s denial of this claim wagt “so lacking in justification that thersg
was an error well understood and comprelesl in existing laweyond any possibility
for fairminded disagreementRichter, 562 U.S. at 103. Claim 13 is denied.

2. Claim 14

Petitioner’'s 1988 presentence report lisksda sentencing factor the “[e]special
heinous manner in which the offense was cottaai” (SER 45.) Petitioner contends th;
this information was improper and the trieourt’'s consideration of the evidenc
“infected the sentencing preeding with unfairness,” deimg Petitioner’s right to due
process. (Doc. 273 at 107-08.)

This claim is denied for the reasong &@mth above with respect to Claim 13.

There is no clearly established federal laaveyning the claim, judges are presumed

know how to apply the law, dnthere is no evidence suggeg that the trial court and

the Arizona Supreme Court properly considered the information in reaching thei

sentencing decisions.

H. Claim 15

Petitioner alleges that counsel Lockwood perfornmeeffectively at the guilt
phase of trial. (Doc. 273 at 108—-24.) The clamnsists of eight sukmms, four of which
(A, B, E, and F) were raised in statourt during the fst PCR proceedind$.With
respect to the remaining subats (G, H, J, and K), Petitioner contends that their defe

in state court is excused by PCR courssatieffective performance. Petitioner see

discovery, expansion of the record, and ameviary hearing in support of the claim.

(Doc. 277.)
1. Claims 15(A), (B), (E), and (F)
For the reasons explained above, becaubelaims A, B, E, and F were raised

Petitioner’s first PCR and d&d on the merits, und@&inholsterPetitioner is not entitled

12 In his amended petition, Petitioner dtew Claims 15(C), (D), and (1). (Doc. 27
at 114, 118.)
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to evidentiary development. Ref is precluded under § 22(#) because the state court’
denial of these claims wasitieer contrary to nor an uresonable application of clearly
established federal law.

Petitioner alleges that trial counsel penied ineffectively byfailing to ensure
Petitioner's presence at all stages of pineceedings and failing to obtain Petitioner
consent for the absences, Claim 15(A); failtogensure that all necessary proceedin
were recorded, Claim 15(B); failing to object the presentence report on the groun
that it contained immper victim-impact evidence, Claidb(E); and failing to object to
the presentence report on theunds that it contained improper information regardi
the existence of an aggravating factor misented by the State, Claim 15(F). (Doc. 2
at 108-15.)

Petitioner raised these claims durihg first PCR proceeding, and the cou
denied them summarily. (SERL8, 121.) The denial wasraling on the merits and is
entitled to deference under § 2254 ichter, 562 U.S. at 99.

Fairminded jurists could disagree on ttwrectness of the state court’s denial
these claimsld. at 101. For the reasons discussed en@ourt’'s analysis of Claims 8, 9
10, 13, and 14, Peitmer was not prejudiced by wasel's allegedly deficient
performance. There is no reaabte probability that the relwof the trial or sentencing
would have been different if counseldhansured Petitioner's presence at all ben
conferences and in camera proceedings, eddina such conferences were recordd
and objected to the contemtsthe pre-sentence report.

2. Claims 15(G), (H), (J), and (K)

As described next, Petitioner is not entitled to evidentiary development on C
15(G), (H), (3), and (K). The clainge not “substantial” und@iartinez v. Ryanl32 S.
Ct. 1309 (2012), so their deflats not excused. They remdnarred from federal review.

Federal review is generally not availalide a state prisoner’s claims when thos
claims have been denied pursuant toratependent and adequate state procedural 1

Coleman 501 U.S. at 750 (1991). In such stiams, federal habeas review is barrg
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unless the petitioner can demonstrate causguaapadice or a fundamental miscarriage
justice.ld. Colemanfurther held that ineffective assance of counsel in post-convictio

proceedings does not establish cause for the procedural default of datlaim.

In Martinez however, the Court announced a nevarfaw exception” to the rule set out

in Coleman The Court explained that:

Where, under state law, clainod ineffective assistance of
trial counsel must be raised an initial-review collateral
proceeding, a procedalrdefault will not bar a federal habeas
court from hearing a substzl claim of ineffective
assistance at trial if, inthe initial-review collateral
proceeding, there was no counsel or counsel in that
proceeding was ineffective.

132 S. Ct. at 132Gee also Trevino v. Thalet33 S. Ct. 1911, 1918 (2013) (noting th
Martinez may apply to a procedurally defauwltdrial-phase ineffective assistance ¢
counsel claim if “the claim . . . was a ‘sudnstial’ claim [and] the ‘cause’ consisted g
there being ‘no counsel’ or only ‘ineffectiveounsel during the ate collateral review
proceeding” (quotingartinez 132 S. Ct. at 1320)).

Accordingly, underMartinez a petitioner may establish cause for the procedt
default of an ineffective ssistance claim “where theast (like Arizona) required the
petitioner to raise that claim in collaterabpeedings, by demonatmg two things: (1)
‘counsel in the initial-review collateral geeeding, where the am should have been
raised, was ineffective under the standardstoickland. . .” and (2) ‘the underlying
ineffective-assistance-of-trial-counsel claimaisubstantial one, wthds to say that the
prisoner must demonstrate that the claim has some mé&dadk v. Ryan688 F.3d 598,
607 (9th Cir. 2012Jquoting Martinez 132 S. Ct. at 1318kee Clabourne v. Ryaii45
F.3d 362, 377 (9th Cir. 2014pickens v. Ryan740 F.3d 1302, 13120 (9th Cir. 2014)
(en banc)Detrich v. Ryan740 F.3d 12371245 (9th Cir. 2013) (en banc).

In a series of cases, the Ninth Qitchas provided guidelines for applyin
Martinez. The most recent cas€labourne summarizes the courtidartinez analysis.

To demonstrate cause and prejudice sufficien excuse the procedural default,
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petitioner must make two showings. “First, téaddish ‘cause,” he must establish that h
counsel in the state postconviction progéegdwas ineffective under the standards
Strickland. Strickland in turn, requires him to estaliighat both (a) post-conviction
counsel’'s performance was deficient, gil there was a reasdrla probability that,
absent the deficient perfoance, the result of the postnviction proceedings would
have been different.’Clabourne 745 F.3d at 377 (citaihs omitted). Determining
whether there was a reasoralprobability of a differentoutcome “is necessarily
connected to the strength thle argument that trial counsel’s assistance was ineffecti
Id. at 377-78. Second, “to establish ‘prejudice,’ the petitioner must establish tha
“underlying ineffective-assistae-of-trial-counsel claim is substantial one, which is tg
say that the prisoner must demonstrate that the claim has some kerit.”

Under Martinez a claim is substantial if it ne¢s the standard for issuing
certificate of appealabilityMartinez 132 S. Ct. 1318-19 (citingfiller-El, 537 U.S. at
322). According to that standard, “a petitioner must show that reasonable jurists
debate whether (or, for that ttex, agree that) the petition shduilave been resolved in i
different manner or that the issues presented were adequate to deserve encourags
proceed further.Detrich, 740 F.3d at 1245 (quotiridiller-El, 537 U.S. at 336).

(@) Claim 15(G)

Petitioner alleges that Lockwood was iretive for failing toobject to the death
qualification of the jury. This claim is cldgrwithout merit. Counsel did not perform
ineffectively because a chalige to death qualification ahe jury woudl have been
rejected.

On direct appeal Petition@rgued that “he wadenied his right to an impartia
jury because the jurors wee‘death qualified’ during/oir dire” and that the practice of
death qualification “is illegal and unnecessapcause the court decides punishment
Arizona.” White | 168 Ariz. at 509, 815 P.2d at 878s discussed above, the Arizon
Supreme Court denied the claim.

Because there was no support for theppsition that death qualifying a jury fo
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the guilt phase of trial violated a defendarmights, and because the Arizona Supreme
Court rejected just such a claim, it woutdve been futile for trial counsel to have
challenged the death qualification proces§€]6unsel’s failure to make a futile motion
does not constitute ineffective assistance of coundahies v. Borg24 F.3d 20, 27 (9th
Cir. 1994);see Rupe v. Wop83 F.3d 1434, 1445 (9th Cir. 1996) (explaining that “the
failure to take a futile action carever be deficient performanceBpag v. Raines/69
F.2d 1341, 1344 (9th Cirl985) (“Failure to raise a meritless argument does not
constitute ineffective assistance.”).

The claim is not substantial unddartinez Therefore, Petitioner fails to meet the
prejudice prong of the cause and prejudice analyses Clabourne745 F.3d at 377, and
default of the claim is not excused. Becauke claim is defaulted and procedurally
barred, Petitioner is not entitled évidentiary development.

(b)  Claim 15(H)

Petitioner alleges that trial counsel was ineffective for failingoio dire the jury
panel. (Doc. 273 at 118.)

At the time of Petitioner’s trial, Rule 1d) of the Arizona Rules of Crimina
Procedure provided: “Theourt shall conduct theoir dire examination, putting to the
jurors all appropriate questions requestedcbynsel. The court may in its discretion
examine one or more jurorsap from the other jurors. Ifapd cause appears, the couyrt
may permit counsel to exane an individual juror.”

Petitioner contends that there was “goodsed for Lockwood to question the jury
because it was a capital case and “counsebdoave argued that oe the judge began
asking death-related questions, he had shgoad cause for being able to ask follow-Up
guestions to uncover pot#ad bias.” (Doc. 273 at 118.) According to Petitioner,
counsel’s failure to ask questions “felllde the prevailing performance standardsd’)

Even assuming thatounsel’s failure tovoir dire potential jurors constituted
deficient performance undé&trickland Petitioner does not alleget alone show, that he

was prejudiced by this aspect of counspksformance. Prejudice exists if counsel falls
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to question a juror duringoir dire or move to strike a juror drthat juror is found to be
biased, because this evinces “a reasonable probability that, but for cou
unprofessional errors, the result of theqaeding would have been differenkields v.

Brown, 503 F.3d 755, 776 (9th ICi2007) (en banc) (quotin§trickland 466 U.S. at

694);see Ruderman v. Rya#84 Fed.Appx. 144, 145 (9@ir. 2012). Petitioner does not

argue that any biased jurors were empaneled.

The claim is not substantial unddartinez Therefore, Petitioner fails to meet the

prejudice prong of the cause and prejudice analyses Clabourne745 F.3d at 377, and
default of the claim is not excused. Beaaubke claim is defaulted and procedural
barred, Petitioner is not entitled évidentiary development.
(c) Claim15(J)

Petitioner alleges that Lockwood performadffectively by failing to retain and
present testimony from a crime-seegxpert. (Doc. 273 at 119-23.)

The State’s theory of éhcase was that Petitionenda Susan conspired to kil
Susan’s husband, and thatiBener was the actual shoote®deRT 7/13/88at 1444—45,
1468.) The lead detective, Glan Diffendaffer, testified thah his opinion the assailant

first shot David from the driveway, closer tioe street and away from the carport dogr.

(RT 7/8/88 at 1066.) The Se&s$ theory of the shooter’position was based on thg
location of the potato pieces ane tinajectory of the shotsS€eRT 7/13/88 at 1467—69.)

The defense theory was that Petitiones weesent at the scerbut did not shoot
David. (SeeRT 7/12/88 at 1274.) Petitioner, the only witness Lockwood preser
testified that he exited the ddadoor of the house thatddo the carport and saw Susg
pointing a gun at Davidld. at 1392-93.) Petitioner testifighat he pushed Susan’s arn
down in an effort to prevent her from shooting David. &t 1394—-96.) The gun went off|
striking David in the chin.ld. at 1396.)

Petitioner alleges that Lockwood was ineffee for failing to call an expert af
trial to rebut the opinions of the State’s veiises and support Petitioner’s version of t

shooting. (Doc. 273 at 122According to Petitioner, an expecould have explained the
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shortcomings of the crime-scene investigatiog|uding the fact tat the scene was nog
properly secured, that the photographs takere not consistent with standard practide,
that the crime scene diagramsmaot drawn to scale, andathevidence was not gathered

in accordance with ahdard practice.ld.) The expert also could have testified that the

ballistics, potato residue, aftbod spatter evidence showed the shooter was not corming

from the street but instead from the rearnlué carport near the carport doorwalg.)(
According to Petitioner, this testimony wouldvkasupported his version of the crime and
discredited the State’s witnessés.

Respondents counter tHgtitioner was not prejudicdry counsel’s performance
because “[e]ven if Lockwood had requestedrime scene expert and the trial court
authorized it, there is no reasble probability thaan expert’s opinion would overcome
other evidence in the case.” (Doc. 275 at 61-62.) The Court agrees.

The evidence at trial was consistent wegtitioner’'s role as the shooter. Petitioner
bought the murder weaponmonth before the killing andold it two days after the
murder. Following Petitioner’s arrest, policeagghed his vehicle anfound a box of .38
caliber bullets and a bag of potatoes.

Moreover, the victim himself describéde shooter as a “manwith a mask on”
(RT 6/30/88 at 369), and three witnesses aanale figure running away from the crime
scene. (RT 6/29/88 at 27181, 193, 210; R®6/30/88 at 256-57,02, 398, 413, 486; RT
7/7/88 at 880-82, 909.) Based on this evideaagefense theory idéfying Susan as the
shooter was not plausiblend Petitioner was not prejudicdy counsel’s failure to
advance such a theory througk tise of a crime scene expert.

The claim is not substantial unddartinez Therefore, Petitioner fails to meet the
prejudice prong of the cause and prejudice analyses Clabourne745 F.3d at 377, and
default of the claim is not excused. Beaauke claim is defaulted and procedurally

barred, Petitioner is not entitled évidentiary development.

13 petitioner seeks to expandetiecord with the decldian of crime-scene expert
Lawrence Renner, whose opinion concernithg location of the shooter supports
Petitioner’s trial testimonyDoc. 277-1, Ex. 9.)
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(d) Claim 15(K)

Petitioner alleges that the cumulative pdégial impact of Lockwood’s deficient
performance denied his rights undes Bixth and Fourteenth Amendments.

“When an attorney has made a serigs errors that prevents the propsd
presentation of a defense, it is appropriatediosider the cumulative impact of the erro
in assessing prejudiceTurner v. Duncan 158 F.3d 449, 45{@th Cir. 1998) (citing
Harris v. Wood 64 F.3d 1432, 1438-39th Cir. 1995))see Davis384 F.3d at 654 (“It
Is true that, although individual errors ynaot rise to the Mel of a constitutional
violation, a collection of errors mightolate a defendant’soastitutional rights.”).

Petitioner’s claim of cumulative prejudice not substantial, however, because,
already discussed, he has not demonstrptepidice with respedio any of counsel's
alleged deficienciesDavis 384 F.3d at 654. Counsel’'s performance at trial “did f
render [Petitioner’s] trial fundamentally unfaild.; see Woods v. Sinclai764 F.3d
1109, 1139 (9th Cir. 2014). Given the oad strength of the State’'s case and t
overwhelming evidence of Petitioner’s gutliere was no prejudice from the cumulatiy
effect of Lockwood’s alleged deficiencieSee Parle v. Runngl505 F.3d 922, 928 (9th
Cir. 2007).

The claim is not substantial unddartinez Therefore, Petitioner fails to meet the

prejudice prong of the cause and prejudice analyses Clabourne745 F.3d at 377, and
default of the claim is not excused. Beauke claim is defaulted and procedural
barred, Petitioner is not entitled évidentiary development.

l. Claims 17-22

Petitioner alleges that the state courts vemldtis right to a fair sentencing and dd
process by “failing to consider” several famaf mitigating evidece and by fading that
the mitigating circumstances were not suffidly substantial taall for leniency. The
Arizona Supreme Court, on appeal from resentencing, rejected these Wéitesll, 194
Ariz. at 351-53, 98P.2d at 826—28.
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1. Claim17
Petitioner alleges that the state courtdéthto consider mitigting evidence from
the prosecutor that the co-daflant was the mastermind daded to give consideration
to the disparity between the twentences.” (Doc. 273 at 130.)
On appeal from Petitioner’s first trial @rsentencing, the Agona Supreme Court

considered and rejected tlisparate sentencing claim:

[Tlhe record establishes atimnal basis for the different
penalties in this case. The trualdge found that defendant
committed the actual killing of David. He also found no
mitigating factors sufficient to warrant leniency for
defendant. The coyrhowever, did findmitigating factors
sufficient to warrant leniencyor Susan (no prior criminal
record, kind and carg mother, death sentence would be
devastating to her six-yeald daughter, potential for
violence was minimal, difficulthildhood, difficult marriage
to Clifford Minter followed by a difficult dissolution).
Moreover, the jury foreman wmeto the trial judge following
the trial advising him thaall twelve jurors recommended
leniency for Susan.

White | 168 Ariz. at 513-14, 815 P.2d at 882-83.

In resentencing Petitioner to death, Jubigecock directly addressed the issue

disparate sentences as follows: “Mr. Whitenveniently forgets that he was the

triggerman and that hplanned, plotted, rad executed this killing. . . | have again
considered whether the sentence of ycodefendant and your sentence was [
fundamentally unfair, inapprojately disparate and a denial of equal protection.” (S
142, 143.)

Judge Hancock also stated that he idexed the mitigating circumstances in th
case” and “considered all relevant faats determining whether any mitigating
circumstances are present which are sufficiestlgstantial to callor leniency.” (SER
139-140.) He reiterated that he “reviewed althe# facts of this case to find mitigatin
circumstances” and “considered each and eaatrhised by [Petitioner].” (SER 143.)

On appeal from resenteng, the Arizona Supreme Court again reject

Petitioner’s disparate sentencing claim:
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Unexplained disparity between the sentences of a defendant
and codefendd may be a mitigatingattor in a capital case.
Where the defendant gonits the killing, i.e., actually pulls

the trigger, the disparityin sentences as between
coconspirators is explained.

White argues that several common factors militate against
disparate sentencing: both had Susan plandethe killing;
neither had a FI’IOI’ felonyecord; imposition of capital
unishment would be devastatitgychildren of both; neither
has a record of violence; botfad a difficult childhood; there
IS no difference as to tpability; the same aggravator
(pe(_:unlalgy %aln) applies tboth; and the mitigators are
similar. Further, White asserts that the trial court failed to
explain the disparity in senterscand took n@ccount of the
argument that Susan was the mastermind behind the killing.

Little has changed since our decision/fhite 1. The nucleus

of the new evidence is Hammond’s testimony that Susan
Johnson was the mastermind. Whitere are similarities in
the evidence as beten the defendant drSusan, we agree
with Judge Hancock’s considéien of the disparate sentence
issue.

Judge Hancock found defendant’s disparate treatment
argument insufficient as itigation, as do we. IrState v.
Jacksonwe held that if disparityn sentences is justified by
relative culé)ablllt , it reeives little, if any weight. 186 Ariz.
20, 32, 918 P.2d 1038, 1050 (199@Ve find that to be true
here as well.

Accordingly, we conclude that defendant has presented
nothing new that would justifg different posture by the court
on the matter of disparate dencing. Indeed, nothing of
substance has changed.

White 1I, 194 Ariz. at 352-53, 982 P.2d 827—-2&ations omitted). The court also gave
“independent consideration to the mdaigng factors,” including Susan Johnson|s
disparate sentencll. at 354, 982 P.2d at 829.

Petitioner contends that ikona Supreme Court’'s deniaf this claim was based
on both an unreasonable deteration of the facts and amnreasonable application of
clearly established federal law because the court failed to it#tke account the

prosecutor’s opinion that Susan Johnson wasrtktigator of the nmder and the “brains

51




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

behind” the plot to kill hehusband. (Doc. 273 at 130.)tRener asserts that the cour
failed to consider this édence in violation offennard v. Dretke542 U.S. 274 (2004),
Eddings v. Oklahoma455 U.S. 104 (1982), aricbckett v. Ohip438 U.S. 586 (1978).
The Court disagrees.

Once a determination is made that a peilisogligible for the death penalty, thq
sentencer must consider relevant mitigatewgdence, allowing fio “an individualized
determination on the basis thie character of the individual and the circumstances of
crime.” Tuilaepa v. California512 U.S. 967, 972 (1994). &tefore, the sentencer in

capital case is required to consider any ratifgg information offered by a defendan

including non-staittory mitigation.See Lockett438 U.S. at 604 (holding that the right to

individualized sentencing in céigl cases was violated by &hio statute that permittec

consideration of only tlee mitigating factors):ddings 455 U.S. at 113-15 (holding thg

Lockettwas violated where state courts refuasch matter of law to consider mitigati:F
nd

evidence that did not excuse the crime). $aetencer must be allowed to consider,
may not refuse to consider, “any aspect afefendant’s character or record and any
the circumstances of the offense that the riddat proffers as a basis for a sentence |
than death.Lockett 438 U.S. at 604.

In Tennard the Supreme Court reiterated titais not enough snply to allow a
defendant to present mitigatimyidence; rather, the sentencer must be able to cong
and give effect to that ewtice. 542 U.S. at 285. Based that principle, the Court
invalidated a “screening test” applied by #i&h Circuit that required the defendant t
prove a “nexus” between mitigagrevidence and the offensearder for thesvidence to
be considered by the sentenddr.

However, while the sentencer must notfbeeclosed from considering relevar

mitigation, “it is free to assess how ofuweight to assign such evidenc@ttiz v.

Stewart 149 F.3d 923, 943 (9tiCir. 1998). There is no set formula for weighing

mitigating evidence, ahthe sentencer may be given “uidbed discretion in determining

whether the death penalty should be imposker it has found that the defendant is
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member of the class madkgele for that penalty.’”Zant v. Stephengl62 U.S. 862, 875
(1983);see Kansas v. Marsh48 U.S. 163, 175 (2006) (“]ar precedents confer upor
defendants the right to present sentene@tl information relevat to the sentencing
decision and oblige sentencerstimsider that information idetermining the appropriatg
sentence. The thrust of our mitigmn jurisprudence ends here.Harris v. Alabama513
U.S. 504, 512 (1995) (explamg that the Constitution does netjuire a specific weight
to be given to any pacular mitigating factor).

Petitioner’s sentencing did not violate thesmciples. Both therial judge and the
Arizona Supreme Court considered Petitiondisparate sentencing argument, includir
his contention that Susan Johnson was thastermind” behind the crimes. Because t
state courts consideredl| af the mitigating evidence, there was no constitution
violation.

First, Judge Hancock expressly sththat he had “considered” all Petitioner’'s
proffered mitigating factors, including Petitioner’s disparsgatencing argument. (SEFR
139-40, 141-42.) This aement is dispositive of Petitioner's clairBee Parker v.
Dugger, 498 U.S. 308, 314-15 (1991) (“We muasisume that theiat court considered
all [mitigating] evidence before passing sarmte. For one thing, he said he did.”
(George) Lopez v. Schrird91 F.3d 1029, 1037 (9th CR007) (explaining that “a court
is usually deemed to have considered afigating evidence wherthe court so states”);
Moormann v. Schriro426 F.3d 1044, 1055 (9th Cir. 20057 his court may not engage
in speculation as to whether the trial coutually considered athe mitigating evidence;
we must rely on its staiment that it did so.”).

Next, the Arizona Supreme Court in itsdependent review did not exclud

Petitioner’'s mitigating evidence from consideya. Instead, the court explicitly gave

“independent consideration to the matiog factors,” including Susan Johnson

disparate sentenc&vhite Il, 194 Ariz. at 354, 982 P.2d 829. The fact that the court$

found that the disparate sentences wereaméed by Petitioner’s role as the triggerma

does not violateLockett Eddings or Tennard Again, there is no constitutional
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requirement that the sentencer assign praffengigating evidencery particular weight.
See Harris513 U.S. at 512ylarsh, 548 U.S. at 173Williams v. Stewart441 F.3d 1030,

1057 (9th Cir. 2006) (“We have recognizedliatinction between a failure to conside

=

relevant evidence and a conclusion that such evidence was not mitigating.”).

Moreover, contrary to Petitioner’'s argumeihie decisions of thstate courts were

not based on an unreasonabléedaination of the facts. Hie was sufficient evidence

for the courts to conclude it was Petiter who shot andilked David Johnson.
2. Claim 18

Petitioner alleges that the state courtkeéato consider his possible rehabilitatio

>

as a mitigating circumstance. (Doc. 273 at 133.)

Again, the record clearly shows that the trial court and the Arizona Supreme Coul

considered rehabilitation as a mitigating aimsstance. At resentencing, Petitioner argued
that the court should consideis potential for rehabilitatioas a mitigating circumstance,
and at the mitigation heagn Petitioner testified thahe had no mblems while
incarcerated and was not involved in anyn@activity. (RT 8/27/96 at 32-33.) In his
special verdict, Judge Handoooted that Petitioner “has ¢hano difficulties since his
confinement at the state prison—he hasdttie be a model inmate.” (SER 141.) The
judge also specifically considered “the defants belief that hean be rehabilitated.”
(Id.) He concluded, however, @h the “mitigating circumstances are insufficient fo
warrant leniency.” (SER 144.)

The Arizona Supreme Court also comset the rehabilitation mitigating factor,

but found that it had not been proved:

We agree that Arizona recognizes the potential for
rehabilitation as a mitigatinga€tor. There appears no clear
test under Arizona law as to how a defendant might
demonstrate ability to be rehabitgd. In cases in which this
court has substantively disssed the rehdiation factor,
defendants have offered evidence of potential for
rehabilitation in the form ofexpert testimony. None was
offered here. Defendant’s own testimony is not sufficient.
Judge Hancock considered defendant's testimony on the
potential for rehabilitation and émd it to be insufficient to
carry the burden of proof. Wdpo, have considered the
defendant’s testimony and findo reason to disturb Judge
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Hancock’s finding. The defendatftus fails to establish the
factor by a preponderance of the evidence.

White II, 194 Ariz. at 351, 982 Pd at 826 (citations omitted).

Petitioner contends that the ArizonapBme Court mischaracterized the tri

court’s ruling and erred by finding thattRener did not prove the rehabilitation factof.

The fact that Judge Hancock did not statat tRetitioner failed to meet his burden (¢
proof on the factor does not render the Ana Supreme Court’s rejection of the clai
contrary to or an unreasonable applmatiof clearly establieed federal law. As
discussed above, the clearly establisheleérf@ law governing this claim includesckett
and Eddings which require a sentencer to considerd give effectto all proffered
mitigation but do not direct a s&ncer to consider the eeidce in specific manner o
assign it a specific weight. Because tleate courts did consider Petitioner
rehabilitation argument, § 82(d) precludes relief.
3. Claim19

Petitioner alleges that the state courtsated his right to agpl protection of the
law by imposing a harsher sentence on hiran on Susan Johnson when the orn
significant difference between the defendamés their gender. (Doc. 273 at 135.) Th
Arizona Supreme Court rejected this ptaon direct appeal from resentenciMyhite
I, 194 Ariz. at 354, 9BP.2d at 829.

Clearly established federal law holtlsat “a defendant who alleges an equ

protection violation has the burden gfroving ‘the existence of purposefL]:

discrimination
discriminatory effect” on himMcCleskey v. Kempt81 U.S. 279, 292 (1987) (quotin
Whitus v. Georgia 385 U.S. 545, 550 (1967)). Tledore, to prevail on his equa

and must demonstrate th#te purposeful discrimination “had

protection argument, Petitioner “mugtove that the decisionmakers s case acted
with discriminatory purpose.ld. Petitioner does not meet thimirden because he an
Susan Johnson were not similarly situated.

The Arizona Supreme Court ruled that Vfelence justifying disparate treatmen
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for reasons other than gender, is clear on this recvthite I, 194 Ariz. at 354, 982
P.2d at 829. Specifically, the court nobt¢hat “the defendant and Susan were 71
similarly situated for the cleaeason that White alone pulléae trigger that resulted in
David Johnson’s deathld. at 353, 982 P.2d at 828.

In addition, Judge Hanck and the Arizona Sugme Court both rejected
Petitioner's argument that he and Susan Jahngere similarly sitated because they

were both caring parents. As thezana Supreme Court explained:

Judge Hancock’s review of theidgnce did not lead to a finding

that White is a “caring father.” Arizorlaw offers no clear test establishing

the requirements of a “caring fatti (or “caring mother”). Renewing

contact and helping his daughter rfroprison is not the equivalent of

“caring father.” His own tgtimony demonstrates that his six children he

had no contact or association with the three youngest and of the other three

he had very limited contact.
Id. at 353-54, 982 P.2d at 828-29.

Petitioner contends that the court “easonably discountédthis mitigating
evidence on the basis of lgender. (Doc. 273 at 137.) Hover, he offers no support fof
this allegation.

Finally, in a further dignction between the defendanall 12 jurors in Susan
White’s case recommended leniendyhite | 168 Ariz. at 514, 883 P.2d at 883.

Petitioner and Susan Johnson were nwilarly situated. TR Arizona Supreme
Court considered Petitioner’s equal protectargument and the [goorting evidence and
rejected the claim. This decision was neitb@ntrary to nor an ueasonable application
of clearly established federal law. Claim 19 is denied.

4. Claim20

Petitioner alleges that the courts failed to consider the mitigating circumstanc
the crime was “aberrant behar.” (Doc. 273 at 139.)

At resentencing, Petitioner asked theal court to find, as a mitigating

circumstance, that the killing of David hltson represented aberrant behavior
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Petitioner’s part. (SER 131-32.) In supporttbis argument, Petitioner pointed to h
lack of a prior felony record or anya@d of abusive or violent behavioitd( Judge
Hancock acknowledged this aspect of Ratigir's record, along with his good behavic
as an inmate, but rejected the aberrant behavior argument as “nonsensical.” (SER
The Arizona Supreme Court, noting that tmsmcept was created by the Ninth Circuit

response to what it viewed as overly-rigid federal sentencing guidelines, held

“[tlhere is no Arizona authority for ‘abemé behavior’ as a mitigating factor, and we

decline to adopt thdoctrine on the facts of this cas&Vhite Il, 194 Ariz. at 352, 982
P.2d at 827. The court also explained tirader federal caselaw interpreting the doctrir
“even were we to accept [aberrant behavas]a mitigator, defendant’s behavior in th
instant case would not qualify as ‘aberrdrghavior’ for purposes of nonstatutor
mitigation.” Id. at 351, 982 P.2d at 826. The lamka prior record is not synonymou
with a criminal act being “aberrant behayioand in Petitioner's case the murder wa
planned out and motivated by financial gdoh. at 352, 982 P.2d at 826 (cititgnited
States v. Greerl05 F.3d 1321, 132(®th Cir. 1997)).

The Arizona Supreme Court’'s decision was contrary to or an unreasonab
application of clearly established federaWlaBy declining toapply the concept of
“aberrant behavior,” the state courts didt,nas Petitioner contends, fail to consids
relevant mitigating evidence. To the comraludge Hancock arttie Arizona Supreme
Court considered all of the factors that feahithe basis of Petitioris aberrant behavior

claim, including the fact that Petitiondrad experienced no difficulties since h

confinement and attempted to be a mod&agorer, had re-established contact with hi

children and assisted one of his daughterd, et accepted that he would spend the 1
of his life in prisonWhite II, 194 Ariz. at 351, 982 P.2d at 826.
Claim 20 is denied.
5. Claim21
Petitioner alleges that he was denied hght to a fair satencing when the

Arizona Supreme Court found that the pragers’ opinion that Petitioner should no
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have been sentenced to death was insufi@srma mitigating circumstance to outweig
the sole aggravating factor. (Doc. 273 at.)4® his special verdict Judge Hancock stat
that the “opinion of Marc Hammond is irrgkmt, carries no weigldnd is not a fact in
this case supporting a mitigating circums&anThe opinion of il Lynch is equally
irrelevant.” (SER 142.) The Arizona Suprer@eurt held that Judge Hancock erred
finding the prosecutors’ recommendations levant but nonetheless upheld the des

sentence:

The defendant is correct that Judge Hancock’s statement is
inconsistent with prevailing authority. The prosecutor’s
opinion is relevant and should have been considered by the
trial judge. But the opinionsf Hammond and Lynch were
merely opinions. We have independently weighed these
statements as factors of mitigation, both separately and
cumulatlvegl, and conclude they are easily outdistanced b
White’s and Susan Johnson’s premeditated scheme to murder
David Johnson and thereby re benefits of his life
insurance. This is an expetiten of pecuniary gain in the
most classic sense. Itakin to murder for hire.

We reaffirm the principle that a recommendation for leniency
given bE\; authorities  intimatgl connected with the case
should be considered by ethsentencer as a nonstatutory
mitigating factor, and we are ndful of the agument by our
dissenting colleagues on thpoint, but in our view the
financial gain factor on thisecord is so amdantly clear and
forceful that the opinion ofthe prosecutor is grossly

insufficient to warrant a changa sentence under A.R.S. 8
13-703.01.

White I, 194 Ariz. at 350-51, 982 Rl at 825-26 (citations omitted).

Petitioner contends that the Arizona Sarpe Court, by describing the pecunia
gain aggravating factor asd'sabundantly clear and forcefubssigned the factor moreg
weight than it was entitled to. (Doc. 273 aRl)4He argues that ¢hcourt’s “heightened
treatment of the pecuniary gain aggravditad a detrimental impact on its consideratig
of all other mitigating circumstances,”cding the opinion ofthe prosecutor.ld.)

Petitioner contends, “If the prosecutor's mipn were given appropriate weight an

considered jointly with the other mitigai evidence, it should certainly have be¢

sufficient to call for leniencyvhen compared tthe sole, weak aggravating factordd.j
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The manner in which the Arizona Supeei@ourt balanced the aggravating fact
against the mitigating evidea does not entitle Petitioner bmbeas relief. Petitioner’s
interpretation of the court’s atysis is unconvincing. In @nacterizing pecuniary gain a
a “clear” and “forceful” aggraating factor, the Arizona Supreme Court simply descrih
the weight it assigned the factor inngparison to the prosecutor’s opiniafthite 1l, 194
Ariz. at 350-51, 982 P.2d 825-26. Petitioner disagreesthwthe court's assessment O

the factor, but that assessment did na&vpnt the court from considering and giving

effect to any of the mitigation evidence. As described above, thereer may be given
“unbridled discretion in deteriming whether the death penakitould be imposed after if
has found that the defendant is a membethefclass made eligiblor that penalty.”
Zant 462 U.S. at 875%ee Marsh548 U.S. at 1754arris, 513 U.S. at 512.
Claim 21 is denied.
6. Claim 22

Petitioner alleges that the Arizona Seime Court deprived him of a fai

sentencing and due processenht affirmed his death seartce on independent review,.

(Doc. 273 at 143.) Respondentsntend that the court asonably applied clearly]
established federalwa (Doc. 275 at 77.)

Petitioner argues that in his first appé#a¢ Arizona Supreme Court applied g
unconstitutional causal connection test torhisgation evidence, icluding evidence of
his troubled childhood and hisy of substance abuse. IWhite | the court
acknowledged that Petitioner “did not know hisunal father, that hifirst stepfather was
an alcoholic, and that he was raised by mother,” but found that Petitioner’s family
background was not a mitigating circumstabeeause Petitioner “failed to show that h
family background had anythirtg do with the murder heommitted.” 168 Ariz. at 512—
13, 815 P.2d at 881-82. Theucbnoted that Petitioner “stated that he felt he hac
normal childhood and enjoyed growing wgh his mother and stepbrotheid. at 513,
815 P.2d at 882.

The court also found that Petitioner'sat heroin, cocaine and amphetamine U
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and addiction is not a mitigating circumstandse of drugs is a figating circumstance

only if the evidence shows thtlite drugs significantly impaad [Petitioner’s] capacity to

appreciate the wrongfulness of his condudiboronform his conduct to the requirements

of the law at the time of the offenseld. (citation omitted). The court noted thg
Petitioner “admitted that he has not used thdrsgys within the last ten years and th
drugs were not a factor in the current offense.”

At resentencing the trial court “considered the following facts in mitigation . . .
defendant’s natural father left home whdfendant was 18 months old and defendar
first stepfather was an aloolic; the defendant has dewkent personality traits ang
admits to past heroin, cocaine and ampheta abuse and addicn.” (SER 141.)

In his opening brief in his second elit appeal, Petitioner specifically asked tk
Arizona Supreme Court to consider agdtigating circumstances his difficult family
background and the other factors raisedimfirst direct appeal. (ROA 5 at 36.)The
Arizona Supreme Court iwhite Il did not specifically address these circumstanc

Therefore, according to Petitioner, the Ama Supreme Court implicitly relied on th

t

At

the

eS.

D

findings and conclusions froWhite Iand failed to consider the evidence of a troubled

childhood and substance abusarasgating circumstances. @2. 273 at 145; Doc. 276
at 55.) The Court disagrees.

As the Arizona Supremed@rt explained, in revieilmg Petitioner's sentence it
“must . . . consider nonstdatuy mitigators, including any aspect of the defendar
character or any circumstance of the oftemslevant to deterniming whether a capital
sentence is too severalVhite Il, 194 Ariz. at 349, 982 P.2at 824 (citing A.R.S. 8§ 13-
703(G) andLockett 438 U.S. at 604}, The fact that the coudid not expressly cite

Petitioner's family backgroundr drug use does not indicatieat its decision violated

14
AP).
15

“ROA” refers to the record on apglefrom resentencing (Case No. CR-96-71

Section 13-703(G) provides: “Mitigatin circumstances shall be any facto
proffered by the defendant or the state \Wwhare relevant in determining whether t
Impose a sentence less than death, includimg aspect of the defendant's charact

I{_)ropensities or record and any of the emstances of the offense, including but npt
|

mited to the following [enumeradiestatutory mitigating factors].”
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Lockettor Eddings A sentencer “is not required tde€mize and discuss every piece oOf

evidence offered in mitigation.¥Williams 441 F.3d at 1057 (quotinkgffers v. Lewis38

F.3d 411, 418 (9th Cid994) (en banc). “It is sufficient & a sentencing court state that

it found no mitigating circumstances thatitweigh the aggravating circumstances.
Poland v. Stewayt117 F.3d 1094, 1101 (9th Cir. 1997) (citiRgrker v. Dugger 498
U.S. 308, 318 (1991)).

In Allen v. Buss558 F.3d 657, 667 (7th Cir. 20)0) the Seventh Circuit held that
the state supreme court did not clearly mrrfinding that the trial court properly
considered evidenceoncerning the defendant’s childiah The trial court's sentencing
order discussed a number of mitigatingcemstances but omiteany discussion of
Allen’s traumatic childhoodld. The order concluded thahe court “finds no other
circumstances appropriate for coresigkion as a mitigating factorld. Allen argued that
trial court “did not considerand therefore excluded) shitraumatic childhood as an

appropriate circumstance for regderation,” in violation oftddings Id. The Seventh

Circuit denied habeas relief, explaining thithough “the sentencing order is somewhat

cryptic, there is no statement in the sentegabrder that expressly indicates that the

sentencing court ignored Allen’s childhood.itiéut that, it is plausible that the trial
court’s statement—that it found no other aimstances appropriate for consideration as
mitigating factor—means the trial courtddinot find Allen’s childhood to be a
‘mitigating’ circumstance.ld.

In Petitioner's case, theidt court at resentencingxplicitly considered the

1%

proffered mitigation evidence @ traumatic childhood amdtug abuse. (SER 141.) Thg

a

Arizona Supreme Court, citingockett stated that it had considered “any aspect of the

(1%

defendant’s character or any circumstancthefoffense relevant to determining wheth
a capital sentence is too seveM/hite I, 194 Ariz. at 349, 98P.2d at 824. Nowhere in

its opinion does the court state that it sefd to consider any mitigating evidence.

[1°)

Because it was sufficient ifothe Arizona Supreme Court to say that it found p

mitigating circumstances thaiutweighed the aggravatingrcumstances, Petitioner’s
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claim of aLockett/Eddingwiolation is without meritPoland 117 F.3d at 1101.
Petitioner also argues that the Arizongp&me Court’s independereview of his

death sentence was unreasonable becausetinefailed to weigh all of the mitigating

evidence, including evidence Betitioner’s childhood and hisdtory of substance abusas.

(Doc. 273 at 145.) He contends that tloairt did not perform a caulative analysis of
mitigating circumstances, whialso would have includdektitioner’'s good behavior anc
acceptance of life in prisond( at 146.)

Petitioner's argument is belied by theiZana Supreme Court’'s opinion, whicl
clearly states that the cowveighed the mitigating circunatces cumulatively. The cour
first explained the process lyhich it considers mitigating @ence: “If more than one
mitigating factor is found, sucfactors are weighed both separatalyd cumulatively
against the evidencef aggravation.”"White 1, 194 Ariz. at 350,982 P.2d at 825

(emphasis added). The court then sumnearits analysis in Petitioner’'s case:

Based on our independent revieWwthe sentence imposed on
the defendant we conclude that the state has proved beyond a
reasonable doubt the a%;ra_v tioircumstance that Michael
Ray White murdered David Boson in anticipation of
substantial pecuniary gain. Werther conclude, in view of
the calculated scheme which reedlin Johnson’s death, that
the mitigating factors raised ltige defendant and discussed in
this opinion, whetheviewed individuallyor cumulatively are
insufficient to warrant a mitigeon of sentence. They neither
outweigh nor are they equal tihe statutory aggravating
circumstance present in this case. Defendant's capital
sentence is therefore affirmed.

Id. at 356, 982 P.2d at 831 (emphasis added).

The decision of the Arama Supreme Court affirmg Petitioner's death sentenc
was neither contrary to nor an unreasonapfgieation of clearly @sblished federal law.
Claim 22 is denied.

J. Claim 23

Petitioner alleges that his rights undee tBighth and Fourteenth Amendmen

were violated by the policy of the Yavapaiubwy Attorney’s Officeto pursue the death
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penalty in every case where at least oneagding circumstance may exist. (Doc. 273
147.)

Petitioner raised this constitutional chatie to the policy for the first time on

appeal after resentencing. Thazdna Court denied the claihite 1, 194 Ariz. at 354,

982 P.2d at 829. The courtuied the claim was waived becse Petitioner failed to raise

it at his sentencing or during his PCRogeedings. The court also found the clai

meritless:

It would be inappropriate fothis court to encroach on
reasonable prosecutorial discogtj absent a clear indication
of misconduct. Any one or more aggravating factors may
warrant the death penalty as a matter of law. The actual
sentencing decision, of courgesides with the court as part
of the judicial process, anddhgh the prosecutor may request
the death penalty, the court constitutionally required to
weigh the evidence independiynand to disagree with
counsel whenever aAoprc_)prlate. he judicial process, whereby
the aggravators and mitigatoase analyzed and evaluated,
normaI?/ provides ample prettion against overreaching
counsel.

Respondents contend that this claimdefaulted as waived. (Doc. 275 at 78.)

Procedural status aside, the claim is clearly without merit.

The decision of the Arizona Supren@urt denying this claim was neither

contrary to nor an unreasonelapplication of clearly estbéhed federal law. Prosecutor

at

m

UJ

have wide discretion in making the deorsiwhether to seek the death penalty, gee

McCleskey 481 U.S. at 296-97, and the Ninthr@Dit has rejected the argument th
Arizona’s death penalty statutis constitutionally infirm bcause “the prosecutor ca
decide whether to seek the deathadty.” Smith, 140 F.3d at 1272.

Petitioner’s reliance odant v. Stephens and Lowenfield v. Phef8t U.S. 231,

244 (1988), is misplaced. Inowenfieldthe Court reiterated that “a capital sentenci

scheme must ‘genuinely narrow the clasgefsons eligible fothe death penalty and

compared to others found guilty mfurder.” 484 U.S. at 244 (quotiri¢ant 462 U.S. at

877). Such a scheme must also provide“‘@njective, evenhanded, and substantivgly
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rational way” for determining whether a defant is eligible for the death penal&ant

462 U.S. at 879. Arizona’sentencing scheme meets thegiteria by allowing only
specifically enumerated aggravating factorbeécconsidered in detaining eligibility for

the death penaltySee Lowenfield484 U.S. at 244 (explaining that the use of spec
“aggravating circumstances” is the accepte@dns of genuinely namong the class of
death-eligible persons and thereby afeimg the [sentencer’s] discretion’Blystone v.
Pennsylvania494 U.S. 299, 306—-07 (1990) (“Thessence of aggratmag circumstances

serves the purpose of limiting the classdefath-eligible defendants, and the Eigh

Amendment does not require that these agdnay circumstances be further refined or

weighed by [the sentencer].”).

The principles announced these cases do not sappPetitioner's claim. The
“concern of the [Supreme] Court has beenlimit and channel # discretion of the
sentencing body—i.e., the judge the jury—which actuallymposes the sentence in
given case.’Silagy v. Peters905 F.2d 986, 99@th Cir. 1990) (citingPulley v. Harris
465 U.S. 37 (1984)). The proseor’s role, by contrast, “is litted to that of initiating the

proceedings.1d.

Clearly established federal law standstfee proposition that the statutory scheme

for imposing a death sentence may notubguided and arbitrary. Petitioner cites o

authority that would extend thinciple to limit the discredin of a prosecutor’s office to
set policies about whdn seek the death penalty. Claim 23 is denied.

K. Claim 24

Petitioner alleges that Arizona’s pecuniary gain aggravating factor violateg
Eighth Amendment because it does not geryimarrow the clasof death-eligible
offenders. (Doc. 273 at 150.) TBeizona Court rejected the claifhite II, 194 Ariz. at

355, 982 P.2d at 830. Thatecision was neither contyato nor an unreasonable

application of federal law. E8oner relies on the dissent White 1|, which stated that
the “pecuniary gain aggravator covers suchide range of behavior that it easily leng
itself to uneven applicationfd at 356, 982 P.2d at 8311&ket, C.J., dissenting). The
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Ninth Circuit, however, has rejected the argumnthat Arizona’s pecuniary gain facto
does not genuinely narrow the class of persons eligiblnéodeath penalty. Williams v,
Stewart, 441 F.3d 1030, 105aK{9Cir. 2006). In Woratzeck \Btewart, 97 F.3d 329, 334

(9th Cir. 1996), for eample, the Ninth Circuit applied the principles set forth |i

Lowenfield, 484 U.S. at 244f{o conclude that Arizons pecuniary gain factor
“sufficiently channels the sentencedsscretion.” Claim 24 is denied.

L. Claim 27

Petitioner alleges that “Arizona’s deathnp#ty statute both on its face and &
applied is categorically gel and unusual punishmem violation of the Eighth
Amendment.” (Doc. 273 at 152.) He argubst the “Arizona death penalty schem
taken as a whole, fails to genuinely narrthe class of persondigible for the death
penalty” and that the death penalty “as le@gupin his case serves neither the goal
retribution nor that of deteence.” (Id. at 153, 154.)

Petitioner raised this claim on appeainr resentencing. ER 161.) He argued

that the “death penalty is cluend unusual under any circummstes . . . It is also crue

and unusual because it is tromal. It serves npurpose which is not adequately serve

by life imprisonment.” (Id.) In addressing theaich the Arizona Supreme Court held ths
Arizona’s death penalty statuts not cruel and unusual ats face.” 194 Ariz. at 355,
982 P.2d at 830. This decision is neither camytto nor an unreasonable application
clearly established federal law. In Smith, FGd at 1272, the Ninth Circuit rejected th
petitioner's challenges to the constitutionality of Arizona’s death penalty, incluf
allegations that Arizona’s aute “does not properly narrotlie class of death penalty
recipients.”

Petitioner contends that because thedra Supreme Coudid not address his
“as applied” argument, that portion of thaiah is entitled to de novo review. (Doc. 27
at 152.) Under any standard of reviewe ttlaim does not entitle Petitioner to habe
relief. Referring to the social purposes mftribution and deterree, see Gregg V.

Georgia, 428 U.S. 83, 183 (1976), Petitioner assertattlf[eJmpirical evidence has
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eroded these two justifications,” and thathet time of Petitioner’'s sentencing “neither ¢f
these goals were met by the Arizona statyf@oc. 273 at 154.) The Supreme Court has
not accepted Petitioner's argumentowerruled Grgg. See, e.g., Hall \Florida, 134 S.
Ct. 1986, 1992-93 (2014 laim 27 is denied.

M. Claim 30

Petitioner alleges that Arizona’s capitalnsmcing scheme violates the Eighth
Amendment because it does nibed capital defendants an pgrtunity to voir dire the
sentencing authority. (Doc. 24 154.) The Arizona Court rejected the claim on dirgct
appeal, ruling that “defendant maytmeath-qualify the sentencing couVhite II, 194
Ariz. at 356, 982 P.2d at 831.

Petitioner cites “no authority for eh proposition that a defendant has |a
constitutional right to voir dire a judge, laone to inquire about a judge’s views on the
death penalty.’Atwood v. Schrirp489 F.Supp.2d 982, 10%D. Ariz. 2007). The rule
providing for inquiry into prospective jurg views on capital punishment derives from
the right to an impartial and unbiased junyder the Sixth and Fourteenth Amendments.
See Morgan v. lllinois504 U.S. 719, 726 (1992). Trialdges are presumed to follow th
law. Walton v. Arizona497 U.S. 639, 653 (1990), aveled on other grounds [®ing v.
Arizong 536 U.S. 584 (2002kee State v. Rossi54 Ariz. 245, 28, 741 P.2d 1223,
1226 (1987) (explaining that mere possibilty bias or prejudice does not entitle [a

D

criminal defendant teoir dire the trial judge at sesricing). Because Petitioner has npt

shown that he has a constitutibnight to voir dire a sent@ing judge, the state court's

=

refusal to recognize such a righ neither contrary to n@n unreasonable application @
federal law.
N. Claim 33

=

Petitioner alleges that Arizona’s capitalnsmcing statute violates the Eight
Amendment because it does metuire the sentencing judge consider all mitigating
evidence cumulatively. (@c. 273 at 157.) The Arizona Couejected the claim on direc]

appeal, explaining that “[w]hile it is trube statute does not require cumulative weighi

=)

g
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of mitigators, this court has decreeattlsuch weighing pr@ss be conductedWhite I,
194 Ariz. at 355 n.382 P.2d at 830.
In his special verdict Judge Hancoclatet, “I have taken into account the

aggravating and mitigating circumstances inellidn this special verdict. . . . | hav

117

considered the mitigating circumstancesR.S. 13-703(G) andny aspect of Mr.
White’s character or recorchd any and all circumstances thie offense relevant to g
determination whether a sentenless than death would be appropriate in this case.
(SER 144.)

The Arizona Supreme Court reviewed tlugtcision, noted that the “trial court
complied with this court’s mantawith respect to the cumuilze effect of the mitigating
circumstances,” and found “no reasordtsturb the trial court’s findings¥White II, 194
Ariz. at 355, 982 P.2d at 830he court also concluded iisdependent review of the
death sentence by finding “tin@itigating factors raised by éhdefendant and discussed in
this opinion, whether vieweadhdividually or cumulativelyare insufficient to warrant a
mitigation of sentenceld.

Petitioner contends that the Arizona Supegdourt misinterpreted the trial court’

v 2)

phrase “any and all.” (Doc. 273 at 15&gcording to Petitione because the phrasy

U

applied only to “the circumstances of tbffense,” Judge Hancock did not conduct|a
cumulative analysis of the mitigating circatances. (Id.) Thisrgument fails because
Judge Hancock also stated thathad considered “any aspe€iMr. White’'s character or
record” (SER 144) and because the Ariz&gpreme Court undertook an independent
cumulative analysis dhe mitigating evidence.

O. Claim46

Petitioner alleges that the State violated his Fifth and Fourteenth Amendmer
rights pursuant tdiranda v. Arizonawhen officers continuetb question him after he
asserted his right to att@ney. (Doc. 273 at 159.)

Prior to trial Petitioner moved to suppress his statements to law enforcement.| Afte

holding a suppression hearing the trial ¢ozoncluded that proper Miranda warnings
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were given and that Petitioner &wved his right to an attoety and was not promised an
immunity or benefit.” (SER 16.)

Petitioner did not raise this claim onrelit appeal. Respondents contend that

because the claim was not faigyesented in state court,stprocedurally defaulted anc

barred from federal review. (Doc. 275 at 8Bétitioner does not contest this argume
and the Court agrees. (Doc. 276 at 69.) Cléfins denied as procedurally barred.
P. Claim 50

Petitioner alleges that his due process sgire being violated because the trial
court record is incomplete and therefore @urt cannot adequately review the allegs
constitutional violations that occurred during liial and sentencing. (Doc. 273 at 16Q.)

As Respondents note (Doc. 275 at 83), Reidr did not fairly present this claim on

direct appeal in state court, and he dodsassert cause and prdjce or a fundamental
miscarriage of justice of excuse the defa@laim 50 is procgurally defaulted and
barred from federal review.

Q. Claim 51

Petitioner raises for the first time a ohathat his right to be free from cruel an

D
o

d

unusual punishment would be violated if that8&texecuted him after he spent more than

20 years on death row. (Doc. 273 at 1@h¢ claim is both defaulted and meritless.

So-called Lackey claims, named after ibgsStevens’ concurrence in the Supreme

Court’'s denial of certiorari inLackey v. Texas514 U.S. 1045 (1995) (Stevens, J.,

respecting denial of certiorari), are not supedry clearly established federal law. “The

Supreme Court has never held that executitar aflong tenure on death row is cruel a
unusual punishmentAllen v. Ornoski435 F.3d 946, 958 (9th C2006). Claim 51 is
denied.

R. Claim 53

Petitioner alleges that the errors comnaitturing his trial comulatively violated

his due process rights. (Doc. 273 at 164 3go@dents contend that the cumulative erfor

doctrine is not clearly establisthéderal law. (Doc. 275 at 84.)
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While there is a cingt split on the questiorsee Hooks v. Workma689 F.3d
1148, 1194 n.24 (10th Cir. 208.2he Ninth Circuit has held that “the Supreme Court K
clearly established that the coméd effect of multiple trial errors may give rise to a d
process violation if it renders a triaurfdamentally unfair, even where each err
considered individually wald not require reversalParle, 505 F.3d at 928. The cour
explained that “cumulative error warrants &ab relief only where the errors have ‘s
infected the trial with unfairness as to keathe resulting conviction a denial of du
process.”ld. at 927 (quotindonnelly v. DeChristoforo416 U.S. 637, 643 (1974)); se
Mancuso v. Olivarez292 F.3d 939, 957 (9th Cir. @B) (“Cumulative error applies
where, although no single triatror examined in isolation isufficiently prejudicial to
warrant reversal, the cumulative effect of multiple errors may still prejudic
defendant.”).

Petitioner is not entitled to relief on thedaim. First, the Court has found n
individual errors, so theris nothing to accumulat&ee Hayes v. Ayer§32 F.3d 500,

525 (9th Cir. 2011) (“Because we conclutth@t no error of constitutional magnitud

occurred, no cumulative @udice is possible.”)Mancusg 292 F.3d at 957 (“Becausg

there is no single constitutional error in this cdlsere is nothing taccumulate to a level
of a constitutional violation.”).
In addition, the combinedffect of the alleged errodid not have a “substantia

and injurious effect or influece on the jury’s verdict” orender Petitioner’'s “defense fa

less persuasive than it might otherwise have bdearle, 505 F.3d at 927 (quotation$

omitted); see Ybarra v. McDanigb56 F.3d 984, 1001 (9th IC2011). Theevidence of

Petitioner's guilt was strong, anahy errors were harmlesSee id.at 928 (“If the

evidence of guilt is otherwise owehelming, the errors arensidered ‘harmless’ and the

conviction will generally be affmed.”). Claim 53 is denied.
S. Claim54
Petitioner alleges that he “is being derigsidue process righ&ad his right to be

as
e
or
[

(1)

D
Q

D
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free from arbitrary punishment by havinglitogate his federal habeas proceedings whien
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he is currently incompetent yet restorabl@bc. 273 at 165.) Respdents contend, anc
Petitioner acknowledges, that this is notagnizable habeas claim because it does
attack Petitioner’s state court judgmentbesng in violation ofthe Constitution. (Doc.
275 at 85-86; Doc. 276 at 71.) Instead,is “an equitable claim regarding th¢
fundamental fairness of thiastant proceedings and f[iR@ner’'s] ability to have his
conviction and sentence fairhgviewed.” (Doc. 276 at 7)LPetitioner asks the Court tq
“order the parties to dissa resolving the restoratiossue and potential settlement
restoration cannot occur.” (Doc. 273 at 168.)

While habeas petitioners do not hase constitutional or statutory right ta
competence, district courts retain the autkido issue limited comgtency-based stays
Gonzales133 S. Ct. at 700, 709. Accordingly:

If a district court concludes & the petitioner’s claim could
substantially benefit from & petitioner's assistance, the
district court should take intaccount the likéhood that the
thtloner will regain competende the foreseeable future.
Where there is no reasonable hope of competence, a stay is
inappropriate and merely frustes the State’s attempts to
defend its presumptively valid judgment.

Id. at 709.

Petitioner contends that Hsbeas claims cadilbenefit from his assistance. (Dog.

273 at 166-67.) The Court disagreds. previously discussed, und@inholster this
Court’s review of claims adjudicated on the neeis limited to the r@ord before the state
court.Pinholster 131 S. Ct. at 1398. Petitioner arguest this assistance is necessary f
Claims 1 and 15, alleging iffective assistance of counsel,wsll as Claims 8, 10, ang
50. (Doc. 273 at 167; Doc. 286 72.) Each of those claim&s adjudicated on the merit
in state court. “Any extrareco evidence that [@itioner] might have concerning thes
claims would therefore be inadmissibl&bnzales133 S. Ct. at 709.
I\V. Certificate of Appealability

Pursuant to Rule 22(b) of the FederaldR®uof Appellate Procedure, an applica

cannot take an appeal unless a certificate of appealability has been issued
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appropriate judicial officer. Rule 11(a) of the Rules Governing Section 2254 (ase

provides that the district judge must eithssue or deny a certificate of appealabili

when it enters a final order adverse to theliappt. If a certificate is issued, the cour

must state the specific issue or issteg satisfy 28 U.S.C. § 2253(c)(2).

Under 8 2253(c)(2), a certificate opealability may issel only when the
petitioner “has made a substantial showinghaf denial of a comisutional right.” This
showing can be established by demonstgatihat “reasonable fjists could debate
whether (or, for that matter, agree thatg thetition should havéeen resolved in a
different manner” or that the issues wereéquate to deserve encouragement to proc
further.” Slack v. McDaniel 529 U.S. 473, 484 (2000For procedural rulings, a
certificate of appealability willssue only if reasonable jursstould debatevhether the
petition states a valid claim of the denialao€onstitutional right and whether the court

procedural ruling was corredt.

The Court finds that reasonable juristailcl debate its resolution of Claim 1(B).

For the reasons stated in this order, thmur€ finds that reasonbd jurists could not
debate its resolution of the remaining claims.
V. CONCLUSION

Based on the foregoing,

IT IS ORDERED:

1. That Petitioner's Motion for Evidentia Development (Doc. 277) is
DENIED;

2. That Petitioner's Amended #on for Writ of Habas Corpus (Doc. 273)
is DENIED, and the Clerk of Court shall enter judgment accordingly;

3. That the Stay of Executioentered by this Court ddctober 29, 2008 (Doc.
7) iIsVACATED ;

4. That a Certificate of Appealability IGRANTED with respect to Claim
1(B), alleging ineffective assistanaé counsel at sentencing, amENIED as to the

remaining claims; and
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3329.

5. That the Clerk of Court slil forward a courtesy copgf this Order to the
Clerk of the Arizona Suprem@ourt, 1501 West Washirgt, Phoenix, Arizona 850074

Dated this 10th day of July, 2015.
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Honorable Steven P/ban
United States District Jge




