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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ramiro Bustamante, CV-09-8192-PCT-ROS
Petitioner, ORDER

VS.

Michael Valenzuela, et al.,

Respondents.

Pending before the Court is a Report and Recommendation (“R&R”) issu
Magistrate Judge Michelle Burns. For thikdwing reasons the R&R will be adopted in p
and rejected in part.

BACKGROUND

Petitioner is an enrolled member oétRascua Yaqui Tribe. On March 18, 20
Petitioner's mother caught Petitioner taking items from a camper in the backyard
parents’ residence and Petitioner refused to leave after being told to do so. Based
events, the Pascua Yaqui Tribe filed a four-count complaint against Petitioner,
complaint alleged (1) domestic violence, burglary; (2) domestic violence, theft; (3) dol

violence, criminal trespass; and (4) disobedience to a lawful court’ori@etitioner was

1 A Pascua Yaqui Tribal Court had previously ordered Petitioner to stay away
his parents’ home.
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arraigned on these four counts that same day. At his arraignment, Petitioner s
document stating he waived his right to counsel. Petitioner pled guilty to all four cout
later withdrew his guilty plea regarding couhtee. (Doc. 24-1 at 9). The tribal cot
scheduled a sentencing hearing for the thoe®ts and a pre-trial hearing on count three
a future date. Petitioner obtained counsel shortly after his initial appearance.

At the sentencing hearing on the three counts, the tribal court found Petitione

gned
Nts bt
It

for

r had

“substantial history of offenses,” and a “substantial history [of] failure to appear gnd o

failures to comply.” (Doc. 24-1 at 19). Based on these findings, the trial court sen
Petitioner to nine months in jail for count one; nine months in jail for count two to be g
consecutive to the sentence for count one; and nine months in jail for count four to be
concurrently with the sentence for count one. Count three was dismissed with pre
Thus, Petitioner was sentenced to a total of eighteen months.

Petitioner appealed his sentence to the Pascua Yaqui Tribe Court of Appeal
only issue in the appeal was the legality of sentencing Petitioner to more than one
imprisonment. According to Petitioner’s reading of the Indian Civil Rights Act (“ICR
25 U.S.C. 8§ 1302(7), the tribe did not have the authority to impose a sentence of mg
one year imprisonment in connection with a “single criminal transaction.” (Doc. 1
Because all of the crimes at issue arosenftlee events of March 18, Petitioner argued
eighteen month sentence was illegal. The appellate court denied the appeal bas:
recent decision in another case that ICRA only prohibited sentences of more than g
for each discrete criminal act. Because Petitioner’s eighteen month sentence stemn
two discrete criminal acts, the appellate court determine ICRA’s one-year limitation ¢
apply. Petitioner now seeks a writeof habeas corpus based on this same issue of pe

prison sentences under ICRA.
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ANALYSIS
A. Jurisdiction

Petitioner is challenging the legality of the detention imposed by an Indian

tribe.

Pursuant to 25 U.S.C. § 1303, the Court has jurisdiction to hear this suit. (“The privilege c

the writ of habeas corpus shall be available to any person, in a court of the United S
test the legality of his detention by order of an Indian tribe.”).

B. Petitioner Exhausted His Claims

In opposing Petitioner’s requésta writ of habeas corpus, Respondents first af
Petitioner failed to exhaust his tribal remedies. In particular, Respondents claim Pe
did not seek a writ of habeas corpus with the Pascua Yaqui Court of Appeals after th
of his direct appeal. Despite this failure, Magistrate Judge Burns found Petition
exhausted his remedies. Magistrate Judge$concluded Petitioner’s request for a writ
habeas corpus “would [have been] an exercise in futility” in that it would have
presented to the same court that had already rejected the sole basis for relief in Pet
direct appeal. (Doc. 40 at 5). Respondestiject to this finding, but do not specify t
precise flaw in Magistrate Judge Burns’ reasoning.

Generally, individuals are required to exhaust their claims with the appropriate
court before turning to federal coufiee, e.g., Selamv. Warm Springs Tribal Corr. Facility,

134 F.3d 948, 953 (9th Cir. 1998). But this is antinflexible requirement. A court mu

[ates.
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weigh “the need to preserve the cultural identity of the tribe by strengthening the authorit

of the tribal courts against the need to immediately adjudicate alleged deprivati
individual rights.” United Statesex rel. Cobell v. Cobell, 503 F.2d 790, 793 (9th Cir. 1974
In this case, the Pascua Yaqui Court ppéals had recently issued a ruling on the pre
iIssue Petitioner raised in his direct appeal. Petitioner’'s appeal was denied based
recent decision. The only claim Petitioner wolidve raised in his habeas petition was
same issue. Thus, the tribal court was given the appropriate opportunity to exer

authority and requiring Petitioner reargue a rejected claim would have been futile. Th
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to immediately adjudicate Petitioner’s rights easily outweighs any interest in requiring
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Petitioner continue to assert a futile claim in the tribal court. The Court agreef
Magistrate Judge Burns that tribal remedies were exhausted.

C. ICRA Does Not Forbid Petitioner’'s Sentence

This case turns on the proper interpretation of ICRA, in particular, the phrase in
that an Indian tribe may not impose a term of imprisonment more than one yejg
conviction of any one offense.” 25 U.S.C. § 1302(7). Petitioner urges this langus

interpreted such that “any one offense” reterall acts arising from a common nucleus

5 with

ICR/
ar “fo
hge [

of

facts,i.e. a single criminal transaction. Respondents argue the phrase “any one offens:

should be interpreted as referring to any discrete violation of the criminal law. Magjstrat

Judge Burns adopted Petitioner’'s interpretation. This Court, however, con
Respondents have offered the better statutory interpretation.
I. Background Of ICRA

Interpretation of ICRA requires an understanding of the larger factual cont
which ICRA'’s limitations apply. The stanty point for the presenhquiry is the Indian
Major Crimes Act, passed by Congress in 1838ited Satesv. Bruce, 394 F.3d 1215, 122
(9th Cir. 2005). That statute “placed under the jurisdiction of federal courts Indian offe
who commit[ed] certain specific major offense&liphant v. Suquamish Indian Tribe, 435

U.S. 191, 203 (197&uperseded by statute as stated in Elliott v. White Mountain Apache

Clude

pXt Ir

bnder

Tribal Court, 566 F.3d 842, 848 (9th Cir. 2009). The Major Crimes Act did not affect fribal

authorities’ power to punish offenses other than those enumerated in Birieet394 F.3d
at 1220. Thus, before and after the Major Crimes Act, Indian tribes had the authq
imprison tribe members for more than one year upon conviction of a non-enumni
offense?

Congress passed ICRA in 1968. ICRA placed limits on the exercise of tribal g

In particular, ICRA provided tribal courts could not “impose for conviction of any

2 The Court has been unable to locate any cases occurring after passage of ti]
Crimes Act but before passage of ICR#olving a lengthy prison sentence imposed by
Indian Tribe.
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offense any penalty or punishment greater than imprisonment for a term of on& 2&3r.”

U.S.C. § 1302(7). Thus, after ICRA an Indian tribe could not impose more than one-yex

imprisonment, regardless of the seriousness of the “one offese Tribal Courts and
Federal Sentencing, Keven K. Washburn, 36 Ariz. S. L.J. 403,410 n.31 (2004) (“[A]ltho

C

gh

atribe may indeed have the authority to prosecute one of its members for murder, federal |

limits the tribal sentence to one year.”). Petitioner asserts ICRA’s language should
as limiting tribal authority such that no offender can receive more than one
imprisonment for all factually related offenses. Proper statutory interpretation defed
claim.

ii. Statutory Construction Standards

“The preeminent canon of statutory interpretation requires [a court] to presun
the legislature says in a statute what it means and means in a statute what it say|
BedRoc Ltd., LLC v. United Sates, 541 U.S. 176, 183 (2004). All statutory construct
“begins with the statutory text, and ends there as well if the text is unambigldu$erms
used in a statute must be evaluated based on their “ordinary meaning . . . at the time (

enacted [the law].1d. When “Congress borrows terms of art in which are accumulate

be re
-yea

ts th

e the
S the

on

Longl

d the

legal tradition and meaning of centuries of practice, it presumably knows and adopts tt

cluster of ideas that were attached to damnhowed word in the body of learning from whi
it was taken."Morissettev. United States, 342 U.S. 246, 263 (1952). Put more simply, wi
Congress uses a term, a court “must infer, unless the statute otherwise dictates, that {
means to incorporate the established meaning of th[at] ter[MbJRB v. Town and Country
Elec., Inc., 516 U.S. 85, 94 (1995). Given these precepts, the first issue is the of
meaning of the phrase “any one offense” atttme ICRA was adopted. If this phrase |

a settled meaning at that time, the Court must accept that meaning.

3 The limitation originally was six months imprisonment but was increased to on
in 1986. Anti-Drug Abuse Act of 1986, P.L. 99-570, § 4217.
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iii. ICRA Is Not Ambiguous
Prior to the enactment of ICRA, the Supreme Court had repeatedly addres
meaning of the word “offense.” Over the ygahe Supreme Court had taken the consig
position that “offense” referred to any discrete criminal violation. For example, in 185

Court found an individual “by one act [had] committed two offenéem™915, the Cour

observed that every discrete violation of a statute was an offékrsedin 1932, the Supreme

Court observed “[a] single act may be an ofeeagainst two statutes.” Thus, the mean
of “offense” as any violation of the criminkw was well established long before pass
of ICRA.® Petitioner has not identifieshy pre-1968 case interpreting “offense” as referr
to all violations arising from a common nucleus of facts.

Given that ICRA does not contain a special definition of the term “offense,” and

sed tl
tent

2, the
[

ing
age

ng

paset

on the longstanding understanding of what qualifies as an “offense,” a statute Ii[:witing
t

punishment for “any one offense” is not ambiguoNERB, 516 U.S. at 94 (requiring cou

*In Moorev. lllinois, 55 U.S. 13, 17 (1852), the Court addressed an individual
had been “indicted and convicted under the grahcode of lllinois for ‘harboring ang
secreting a negro slave.” The individual claimed he was being subject “to a @
punishment for a single offence.” The Coureotgd this claim, finding that “by one act [t
defendant had] committed two offencesd. at 20.

®> In Ebeling v. Morgan, 237 U.S. 625 (1915), the defendant had been charged
cutting into multiple mail bags. The defendant, “in the same transaction,” had torn
multiple mail bagsld. at 628. The issue for the Supreme Court was whether “the succ
cuttings into the different bags constitute[d] different offens&s.”After quoting from the
statute prohibiting tampering with mail bags, the Court held “[w]henever any one mé
Is thus torn, cut, or injured, the offense is complete. Although the transaction of cutt
mail bags was in a sense continuous, the complete statutory offense was committq
time a mail bag was cut in the manner described . Id..”
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® Lower courts routinely adopted the Supreme Court’s construction. For example, il

1945, the Sixth Circuit observed “Congress may provide that separate steps in g
transaction shall constitute separate offenses. If offenses are distinct in law they
identical, regardless of how closely they are connected in point of fao&tican Tobacco

Co. v. United States, 147 F.2d 93, 117 (6th Cir. 1945). And as late as 1967, little discu
was required to rule that multiple criminatts committed in “one transaction” did n
constitute one offensdJnited Statesv. Bennett, 383 F.2d 398, 399-400 (6th Cir. 1967)
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infer Congress meant to adopt the “established meaning” of a term). ICRA’s limitation o

one-year imprisonment for “any one offense” means a tribe may impose a one-year
imprisonment for each violation of a crimirgthtute. As it is undisputed that Petitior
committed multiple criminal violations, and that he was not sentenced to more than o

on any individual violation, his eighteen month sentence did not violate ICRA.

term
er

he ye

Despite what appears to be judicial clarity regarding the meaning of “offgnse,”

Petitioner cites to a decision from the District of Minnesota finding ICRA’s use of the
“offense” ambiguous$.Spearsv. Red Lake Band of Chippewa Indians, 363 F. Supp. 2d 117
(D. Minn. 2005). The reasoning of tBgears court, however, is not persuasive. Bpears
court began its analysis by finding that “any one offense” was ambiguous because *
language has given rise to controversy and disagreement in other cortkxds1178. As
evidence, the court cited to cases dealing with various constitutional amendments
close inspection, th§pears court’s reliance on those cases is misplaced.

The Spears court first looked to the Fifth Amendment. The Fifth Amendm
contains a prohibition on multiple prosecutions “for the same offence.” Accordiedis,
this language has “been subject to at least two reasonable interpretations: it co
consecutive prosecutions for offenses arisingaduhe ‘same evidence,’ or it could b
consecutive prosecutions for offenses arising out of the ‘same transactionat 1178.
This statement is misleading. While it is theoretically possible to interpret “offense” i
ways, the Supreme Court has never adopted the “same transaction” méhmied)States
v. Dixon, 509 U.S. 688, 709 n.14 (1993 fact, the Supreme Court has been remarki
consistent in interpreting the Fifth Amendment’s prohibition as allowing prosecuti

“same transaction” offenses. To claim the word “offense” is ambiguous baseo

’ Petitioner cites to two other court decisions adopting this Vidnanda v. Nielsen,
No. CV-09-8065-PCT-PGR, 2010 W148218 (D. Ariz. 2010)Romero v. Goodrich, No.

word
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1:09-cv-232 RB/DJS (D. N.M. 2010). Those decisions, however, rely almost exclusively ol

the Spears court in support of their conclusions. Thus, rejection of3tears decision
obviates the need to address the later decisions.
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theoretically possible meaning expressly rejected many times by the Supreme Cou

a proper method of statutory constructi@e United Satesv. Overton, 573 F.3d 679, 694

(9th Cir. 2009) (observing courts should not “manufacture ambiguity” where none e

rtisr

XiStS)

TheSpearscourt also pointed to the Sixth Amendment jurisprudence dealing with the

right to trial by jury for sipport that the term “offense” is ambiguous. Because the Hixth

Amendment itself does not use the term “offense,” citation to this area of law is suspect. B

setting that aside, the Supreme Court has interpreted the Sixth Amendment as pro
right to a trial by jury for prosecutions of “serious offenselsénis v. United States, 518
U.S. 322, 326 (1996). Over the years, thereavgieat deal of uncertainty regarding w
gualified as a “serious offense.” TBpears court pointed to a 1974 Supreme Court ¢
where multiple violations were deemed a “serioffiense” such that the right to a jury tri

attached.Codispoti v. Pennsylvania, 418 U.S. 506 (1974). Based on this caseStears

viding

nat
aASe

@l

court argued if multiple violations stemming from a “single criminal transaction” can qualify

as a “serious offense” under the Sixth Amendment, multiple violations arising from a
transaction might also qualify as a single offense under ICRA. There are two flaws
reasoning.

The first problem in citing to the Sixth Amendment jurisprudence is that the rel
developments occurregfter passage of ICRA.See Duncan v. Louisiana, 391 U.S. 145
(1968) (addressing right to jury trial for serious offenses but decided after passage of
Statutory interpretation requires looking to the meaning of words at the time the legi
was passed. Subsequent developments in tangentially related areas cannot rend
ambiguous that was not ambiguous at the tiSseBedRoc Ltd., 541 U.S. at 183 (requirin
examination of meaning at time legislation was passed).

The second problem is that “serious offense” is a term ofBagtLewis, 518 U.S. at
325-26 (delineating “serious offense” versus “petty offense”). The Supreme Court
the term “serious offense” and then adopted its own definition of that term. Pg
ambiguities arising from a judicially created term of art should not be relied on to 1

ambiguous a statute not using that term of art.
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TheSpearscourt’s attempt to find ambiguity where none exists is not convincin
fact, even th&pears court recognized that its citations to the constitutional provisions
of limited assistanceSpears, 363 F. Supp. 2d at 1178 (recognizing these “precedents ¢
decide this case”). The meaning of “offense” was well known at the time of ICRA’s p3
and the Court will adopt that meaning hére.

iv. Even If ICRA Were Ambiguous The Result Would Be The Same

Even if this Court were to agree thiie phrase “any one offense” in ICRA |i

ambiguous, Petitioner’s claims would still fail. If ICRA were deemed ambiguous, thg

step would be to “consider the purpose, the subject matter, the context [and] &

legislative history” of the statuteCmty. Bank of Ariz. v. G.V.M. Trust, 366 F.3d 982, 986

(9th Cir. 2004) (quotations omitted). These considerations, however, are helpful “only

extent they shed a reliable light on the enacting Legislature’s understanding of oth

ambiguous terms.Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005).

Thus, to be helpful, the extrinsic material must be able to “shed a reliable light” on h
phrase “any one offense” should be interpretel.

From the legislative history, it is clear there were “[tjwo distinct and compg
purposes” behind ICRASanta Clara Pueblo v. Martinez, 436 U.S. 49, 62 (1978). Firs

Congress wished to “strengthen[] the position of individual tribe members vis-a-V

J. In
was
0 No

ssag
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\nd t

to th
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bW th

pting
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IS the

tribe.” 1d. Second, Congress wished “to promote the well-established federal policy o

furthering Indian self-government.’ld. Unfortunately, the legislative history does 1

contain any indication why Indian tribes were limited to imposing one year of imprisor

% In light of the conclusion that ICR& not ambiguous, ICRA'’s plain language ©
only be ignored if “a literal interpretation would thwart the purpose of the over-all staf
scheme or lead to an absurd resulh’fe Cervantes, 219 F.3d 955, 960 (9th Cir. 2000). 4
set out below, interpreting “offense” as covering each discrete criminal act would 1
thwart the overall purpose of ICRA nor lead to an absurd result.
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for “any one offense® In light of this absence, th&oears court engaged in som
speculation regarding Congressional inteneriBhat speculation, however, does notres
the issue.

Without citing to legislative history§pears concluded the Congressional intent
passing ICRA was to provide that Indians facing serious charges would be proseq
federal court while Indians facing minor charges would be prosecuted in tribal §uasts
believed Congress meant to limit the authority of tribal courts to impose lengthy

sentences because the right to counsel did not apply in tribal c8pets's, 363 F. Supp

2d at 1179 (“One right not afforded [by ICRA] syaublicly funded counsel in tribal court.”).

To highlight this concern, th&pears court provided an example regarding poss
punishments for petty theft. According to the tribal law applicable to the criminal defe

in Spears, an individual who stole “a rare coin worth $101 . . . face[d] up to six mont|

jail.” That conviction could occur without a rigtd counsel. But if that same individugl

stole “a ten-coin collection [he] could face @yunts and be exposed to up to five year,
jail with no right to publicly funded counselld. at 1180 n.11.Spears believed Congres
could not have meant to grant tribal courts authority to impose such lengthy senteng
single criminal transaction in light of thegmibility that a criminal defendant would not ha
counsel. Accordingly, the phrase “any one offense” must refer to all criminal violatig
the same “transaction.” While initially appealing, this reasoning is flawed.

The phrase “any one offense” may prevent some lengthy prison sentences, b
under theSpears court’s construction of ICRA, tribal courts would remain free to imp
years of imprisonment without providing publicly funded counsel. Taking the exg
involving rare coins, if amdividual were to steal ten coins from ten different individy
over a lengthy period of time, he would have committed ten discrete offenses. Suc

would not qualify as a single criminal transaction but, presumably, could be prosec

e
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® The parties have not pointed to any dision of this issue and the Court has been

unable to locate any such discussion on its own.
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a single proceeding. Thus, a tribal court would be free to impose up to ten cons
sentenced g, five years in jail), even though the Indian had no right to counsel. In s
scenario, th&pears court’s interpretation of “any one offense” would be of no help.
speculation that Congress wished to prevent lengthy sentences only for criminals i
in factually related offenses has no basis in fact.

Further support for rejecting ttgpears court’s interpretation of ICRA is that th
interpretation fundamentally undermines tribal authority, contrary to the express in
ICRA. Santa Clara Pueblo, 436 U.S. at 63 (stating ICRA was an attempt to “protect ti
sovereignty from undue interference”). Un@pears, an Indian tribe could impose a tw
year term of imprisonment provided there were two sufficiently distinct criminal acts
if an individual committed the same criminal acts in a factually related context, thq
would be able to impose no more than a oearyprison sentencé here is no indication
from ICRA’s text, history, or context that Congress wished to limit tribal authority in
bizarre manner. Absent some evidence, the Court will notimpose a regime whereby i
authority to punish an individual is dependent upon whether that individual’s cri
violations are factually related.

v. Currently Pending Legislation

Finally, Petitioner mentions a currently pending bill in support of his position.
bill increases to three years the maximum prison sentence a tribe may impose “for cof
of any 1 offense.” Tribal Law and Order Act of 2009, S. 797, § 304(b)(1)(B). For pur,
of this new limitation, the bill states “2 or more offenses may be considered separate G
for purposes of charging and sentencing if each offense requires proof of an element

other offenses do not®” Id. at § 304(c). There is no indication in the present legisla

19 As originally introduced in the Senate, the bill included the three-year limitati
permissible prison terms but did not contain the section addressing when offeng
gualify as “separate offenses.” That section was added in response to comments {
Department of Justice, tribal leaders, the National Association of Criminal Defense L
and others. Tribal Law and Order Act of 2009, Report from the Committee on |
Affairs, October 29, 2009, at 5. The additiosattion was meant to “clariffy] that tribg
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record that the authorization for consecutive sentences for distinct offenses consfjtutes

departure from present law. The language of the pending bill is of no help to Petitig
D. Conclusion
The most sensible reading of ICRA’s language is that Indian tribes may impose
year term of imprisonment for each criminal violation. ICRA’s one-year limitation hg
iImpact when, as here, an individual was sentenced to eighteen months based on
criminal violations.
Accordingly,
IT IS ORDERED the Report and Recommendation (Doc. 400XOPTED IN
PART AND REJECTED IN PART. The petition for writ of habeas corpudDENIED.

IT IS FURTHER ORDERED the Motion for Summary Judgment (Doc. 26)| i

GRANTED IN PART AND DENIED IN PART .

IT IS FURTHER ORDERED the Motion to Expedite (Doc. 31) BENIED AS
MOOT.

ITISFURTHER ORDERED Petitioner shall submit a brief addressing whether

ner.

a ont

S NO

multi

this

Court canissue a certificate of appealability in this case given that the dispositive issue is 0

of statutory constructioH. This brief shall be filed no later thakpril 9, 2010. The
response and reply are due as required by Local Rule.

DATED this ' day of April, 2010

N

— \Ros “Silve
United States District Judge

courts can charge suspects for multiple crimes and sentence offenders to con
sentences when at least one element of a crime differs from that of another ¢dme.”

1 See Garrott v. United Sates, 238 F.3d 903, 905 (7th Cir. 2001) (“[A] debatal

Secut

Dle

guestion of statutory interpretation is not enough to support a certificate of appealab[flity.")

Mateo v. United Sates, 310 F.3d 39, 41 (1st Cir. 2002hoting that certificates o
appealability are limited to “constitutional defects”).
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