White et al v. United States of America

IN THE UNITED STAT ES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

VERNIE WHITE, et al.,

Plaintiffs,
v NO.CV-10-08128-PCT-JRG
UNITED STATESOF AMERICA,

Defendant.

MEMORANDUM OPINION AND ORDER

On January 17, 2012, the court conducted albaral in this action. On March 5, 2012,
the United States submitted its Proposed Firglofg-act [Docket 115]. On March 15, 2012, the
plaintiff submitted its Proposed Findings of Faod Conclusions of Law [Docket 116]. Having
considered the pleadings, ttestimony of withesses, the douoents in evidence, and the
supplemental post-trial memoranda, the court magdsndings of Fact and Conclusions of Law
in accordance with Rule 52(a) of tRederal Rules of Civil Procedure.
l. FINDINGS OF FACT

The following discussion repredsnthe court’s findings of fact as to liability. Each
finding is made by a preponderance of the evidence.

A. The Accident

This case arises out of injad the minor plaintiffs, Rghn White and Roland White Jr.,

sustained in a school bus accident on May 19, 200Be plaintiffs allege that the accident

occurred as a result of the negligené¢he bus driver, Glenn Thomas Tate.
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The parties stipulate thatlCibecue Community Educati@woard retained Glenn Thomas
Tate to drive a school bus for Cibecue Commu8tiiool (“CCS”), and that he was in fact driving
the school bus when it was involved in agle vehicle accident on May 19, 2009. (Proposed
Findings of Fact of the UniteStates [Docket 115].) HIND that at the time of the accident, the
school bus was traveling northbound on Stadet® 73 near milepost 328.9. (Arizona Traffic
Accident Report, Pl.’s Ex. 24.) HIND that the bus drifted to tlrgght and exited the roadway.
(Id.) 1 FIND that the bus then travelled down an endment, striking two large tree branches
and a large steel culvert.ld() 1 FIND that the bus then vaulted a small wash and came to rest
with the front end against a large tredd.)( | FIND that at the time of the accident, nine
students and Tate were on board the busudnaty Roland White Jr. and Rolynn Whiteld.}
Following the accident, Tate was interviewed inside a WMAT ambulanite) When asked
what caused the collision, Tate stated that hekad out while he was driving. (Arizona Traffic
Accident Report, Pl.’s Ex. 24.)

| FIND that when the accident occurred, Rolyhite was sleeping and listening to music
on the bus on her way home from schabCCS. (Trial Tr. 103:8-108:2.) HIND that the bus
did not have seat belts.ld() Rolynn testified that she was awakened when she felt the ride
become bumpy. Id.) She grabbed a hold of the seat and felt herself fly forwaldl) (The
next thing she remembers is waking up on the fidéie bus to stabbing pains, which were 10 out
of 10 on a pain scale.ld() After that, she remembers bgiin the hospital in Phoenix.1d()

Roland White also testified that he was siegmt the time of th accident and woke up

when the bus exited the roadway. (Trial Tr.2B84:21.) His last memory of the accident is



when the bus hit the tree.ld() He testified that he woke uptime local hospital, with his jaw and
hip in the worst pain he could imagineld.}
B. Violation of Arizona Traffic Statutes

Accident Reconstructionist Patrick DeJondéstified regarding the dynamics of the bus
accident. (Trial Tr. 59:21-61:14 DeJonghe was tenderems an expert in accident
reconstruction. (Trial Tr. 585-59:17). Defense counsel gtiened DeJonghe regarding his
gualifications, and made no objection to his a&bmin as an expert in the field of accident
reconstruction. (Trial Tr. 58:189:17.) DeJonghe testifiedahthe accident occurred on a
two-lane roadway. The road at the location & #tcident is “extremely straight.” (Trial Tr.
59:23-24.) DeJonghe testified that the accidentmeduvhen the bus “simply veered off of the
roadway at a very slight angle in the neighborhood of about four degré€sdl Tr. 59:25-60:5.)
The bus then “got off into the serious declwfethe roadway in which it went faster.”ld()
Finally, the bus “struck culvertid a tree and came to a stop.ld.)

DeJonghe testified that following the accideght school bus wasspected and found to
be mechanically sound. (Trial Tr. 60: 6-7Additionally, DeJonghe testified that the roadway
was in excellent condition at the time of the deat. (Trial Tr. 60:8-10.) Specifically, he
testified the roadway had no flaws, ndsrwor holes, and was well paintedld.Y Based on
DeJonghe’s testimony and the accident repatered into adence, the courEINDS that the
school bus was mechanically soundtta time of the accident. The colWINDS that the
roadway was in good or better comalit at the time the accidentaurred. Additionally, the court
FINDS that no evidence has been presentedufggest that the accident was the result of

mechanical malfunction or road conditions.
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DeJonghe testified that veering off the roadwag imto a tree is a @lation of two Arizona
safety standards. (Trial Tr. @@-18.) First, it isa violation of A.R.S. § 28-701, which requires
a driver to control the speed of his vehictel anot strike objects adjacent to the roadwald.) (
Second, itis a violation of 8 28-729, which prohilitdriver from changing lanes or moving out of
a lane until the movement can be made safelg.) (Based on the violation of these statutes,
DeJonghe opined that the driver of the school bus involved in this accident was negligent. (Trial
Tr. 60:19-20.)

DeJonghe also testified regarg the Federal Motor Carriedafety regulations and the
rules adopted by the State of Arizona at R-17ap@ér 9. (Trial Tr. 60:24-61:14.) Specifically,
DeJonghe stated that these regulations prohg@tson who is ill, sick, or fatigued from operating
a commercial motor vehicle.ld() He stated that, in his opom, a driver whose medical records
include a history of vomiting, dadaches, dizziness, and possifdinting would be violating
regulations including 49 CFR § 332vy driving a school bus. 1d)

. FINDINGS CONCERNING EVIDENCE AND WITNESS CREDIBILITY

The following witnesses provided controverted testimony for the plaintiffs at trial. The

defendant did not present any witnesses.
A. Vernie White

Vernie White is the mother of Roland Jr. andyRa White. She is also a plaintiff in this
case. Ms. White testified regarding her knalgie of the events that occurred on May 19, 2009.
She also testified regarding thepatt of Rolynn and Rand Jr.’s injuries otheir daily activities

and on their family. The court credits Ms. Whitistimony as it relates to these events and has



relied on it both for background informati@md to place exhibitg context. IFIND that Ms.
White appeared sincere and forthright, and h&imny was not contradicted in the record.
B. Dr. Martha Miller

Dr. Martha Miller is a board-certified diplahin internal medicine. (Trial Tr. 48:7-12,
49:4-11.) The parties stipulatedo. Miller's expertise in genekrand internal medicine. (Trial
Tr. 49:17-50:2.) Dr. Miller testified regardj Glenn Thomas Tate’s medical recordsFIND
that Dr. Miller appeare@nowledgeable and fortight, and her testimony was not contradicted in
the record. The court credits her testimony laasl relied on it both fdboackground information
and to place exhits in context.

C. Patrick DeJonghe

Patrick DeJonghe testified regarding the dwits of the bus accident. (Trial Tr.
59:21-61:14.) DeJonghe is an accident reconstructionist. He was tendered as an expert in
accident reconstruction. (Trial Tr. 58:15:58). Defense counsel questioned DeJonghe
regarding his qualifications, and d&no objection to his admission @s expert in the field of
accident reconstruction. (Trial Tr. 58:11-59:17.)

| FIND that Mr. DeJonghe appeared knowleddeabandid, and traful. The court
credits Mr. DeJonghe’s testimony regarding the dyioa of the accident and has relied on it for
background and to place ekiis in context.

The court does not credit Mr. DeJonghe’atasinent regarding whether Mr. Tate was
supervised by CCS. When asked, “[l]s it yaonclusion or among your conclusions that Mr.
Tate was not closely supervised by thes-leimployers at CibeeuCommunity School?”,

DeJonghe replied “Correct.” Thieefendant has offered this statrhas evidencthat Mr. Tate
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was an independent contractor rather tharraployee. However, DeJonghe’s statement was
made in the context of discussing the circunsarthat led up to the bus accident itself. The
court does not understand this statement to rétasny way to the employment relationship
between Tate and CCS. DeJonghe was hireadviestigate the bus accident and has no expert
knowledge of Tate’'s employment stat For these reasons, the catifiDS that DeJonghe’s
statement has little probative value.

[I. CONCLUSIONS OF LAW

A. Subject Matter Jurisdiction

For the reasons discussed below, the cBINDS that it has subject matter jurisdiction
over this matter pursuant to the Federal Tokims Act (“FTCA”), 28 U.S.C. 8§ 1346(b),
2671-80. The FTCA is the exclusive legal reméadly claims against the United States for
damages based on “personal injury or death cadms#te negligent or wrongful act or omission of
any employee of the Government while acting within the scope of his office or employment, under
circumstances where the United States, if a priyarson, would be liabl® the claimant in
accordance with the law of the place where tct or omission occurred.” 28 U.S.C.
8§ 1346(b)(1).

The parties stipulate thatligicue Community School (“CCS”) is a grant school pursuant to
the Tribally Controlled Schools Act, P.L. 10125 codified at 25 U.S.G8 450f, Historical and
Statutory Notes. (Proposed Fifaktrial Order [Docket 84], at 3.)The parties further stipulate
that persons found to be employees of Ciee€Community Education Board, Inc., and whose
services are paid for with federal grant moraes federal employees for purposes of the Federal

Tort Claims Act. [d.)



| FIND that CCS is a K-12 school that was orally operated as a Bureau of Indian
Affairs School, but is now operated as a gissttool funded from the Bureau. (Santiago Dep.,
58:19-60:4.) The school serves approximately 500 studeids). CCS provides transportation
for children to and from school by operating schmedées on a daily basis. (Pls.” Ex. 49, CCS’
Student Transportation Policipep. Ervin Quay, 122:10-19.) HIND that CCS’ transportation
costs are funded through a fedegednt from the Bureau of Indigkffairs. (Pls. Ex. 46, Tribally
Controlled School Grant Condition3gp. Santiago, 58:19-60:4, 88:15-20.)

a. Relationship between Glenn Thomas Tate and CCS

As set forth below, the codfiNDS that Glenn Thomas Tate was an employee of CCS for
purposes of the FTCA.

As an initial matter, the United States aded in its Answer to the Amended Complaint
that Tate was an employee of CCS. (Answer {20d2], a 2-3 (“Defendant admits that the bus
was driven by Glenn Thomas Tate, an empl@fe@ibecue Community School.”).) This answer
was filed on October 26, 2010. The United Statemtaiaed its position offate’s status as an
employee of CCS for nearly a year, and well phstScheduling Order’s deadline for amending
the pleadings in this case. On November2(,1, over a year after tlamswer was filed and
eight months after the deadline to amend ism@ings under the Scheduling Order, the defendant
inexplicably changed its position on the issue deBastatus as an employee and filed a motion
for leave to amend its Answer. The defendamtvided the court witmo explanation for its
sudden change of position and did not offer any evidence to show that it had been diligent in
attempting to comply with the amendment daed in the Scheduling Order. Because the

defendant failed to demonstrate good cause tmditine scheduling order, its motion to amend its
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Answer was denied. Therefore, the ccD@NCLUDES that the defendant has made a valid
admission that Tate was an employee of CCS.

Even if the defendant had not admittedttifate was an employee of CCS, the court
FINDS that a preponderance of the evidence &stads that Tate was an employee of CCS.

Whether an individual is a federal employee purposes of the FTCA is a question of
federal law. Autery v. United Stated24 F.3d 944, 957 (2005). Cormamlaw agency principles
are also instructive.ld. “The critical test for distinguishing an agent from a contractor is the
existence of federal authority to control anghenwise the ‘detailed phisl performance’ and
‘day-to-day operations’ of the otractor, and not whether theead must comply with federal
standards and regulationsDucey v. United State313 F.2d 504, 516 (9t@ir. 1983) (citing
United States v. Orleand25 U.S. 807, 814-15 (1976)).

The Ninth Circuit has appliethe factors from the Restatent (Second) of Agency to
determine whether an individual is an employgeean independent caactor. These factors
include:

(a) the extent of corl which, by the agreement, the master may
exercise over the details of the work;

(b) whether or not the one employed is engaged in a distinct
occupation or business;

(c) the kind of occupatig with reference to whether, in the locality,
the work is usually done under thigection of the employer or by a
specialist withousupervision;

(d) the skill required in # particular occupation;

(e) whether the employer or the workman supplies the
instrumentalities, tools, and theapk of work for the person doing
the work;

(f) the length of time for which the person is employed,;
-8-



(9) the method of payment, wheth®y the time or by the job;

(h) whether or not the work is pieof the regular business of the
employer;

(i) whether or not the parties belethey are creating the relation of
master and servant; and

(i) whether the principal isr is not in business.

Slage v. United State612 F.2d 1157, 1160 (9th Cir. 1980) (quotiresRATEMENT (SECOND) OF
AGENCY, 8§ 220(2) (1958)). Other famts that have been considet®dthe Ninth Circuit include:
whether an individual receivesfixed salary on a regular basiwhether he is subject to tax
deductions; whether he “can refuse the call forstmsce”; and whether he is “required to be
available at a particular time.’ld. at 1160. An individual may be an employee for one purpose
and an independent coattor for another. Carnation Co. v. NLRB429 F.2d 1130, 1134 (9th Cir.
1970).

The government has offered two primary arguments in supportsdastan that Tate was
an independent contractor. Firste government points to the widnat Tate was retained and the
way his pay was handled within CCS. The government points out that Tate was retained by the
Cibecue Community Education Board pursuarthtterms of a documeshtitled “Contracted
Services Agreement.” (De&f Exs. 100, 103). The coltNDS, however, that Tate did not sign
the document. Id.) The court alsd-INDS that the document includes a line for the payee’s
social security number, which was left blankid. The Contracted Services Agreement states:
“As the payee, | understand that | aontracted to perform onlyétservices stipulated above, and
that |1 will perform these services as ardeépendent contractor, not an employee of the
school ....” Id.) The document further provides thiate would not be covered by workers’

compensation, retirement, social security, or other benefiid.) (Tate is identified on the
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document as the “payee.” Id() The Contracted Services Agreement was signed by the
superintendent, a representative of the busio#g®, and a representedi of the school board,
and was approved by the Cibecue Communitycatian Board. (Def.’s Ex. 103.) Ervin Quay
testified that he received a copf the Contracted Services Agment and delivered it to Tate.
(Quay Dep. 79:2-79:9.) However, Tate’'grture on the agreement was not obtaindd.) (

Irvin Santiago, CCS director of school supporvees, testified in 1 deposition that the
Contracted Services Agreement was a form elideentation required by the CCS business office
to confirm that the CCS’ Board had approvee person to work. (Santiago Dep. 19:17-22;
93:5-16.) Santiago testified that CCS sometimssd the Contracted Services Agreement to
avoid the requirement that a job be advertised posted for more than thirty days. (Santiago
Dep. 101:8-20.) CCS used this same agreement for probationary employees. (Santiago Dep.
91:24-92:6.) Santiago testified that the same form that was used for Tate was used for
independent contractors. Howeyvéndependent contcéors were requiredo sign the form.
(Santiago Dep. 83:1-18.) The co&fNDS that Tate was not required to and did not sign the
Contracted Service Agreement. (DgefEx. 100, Contracted Service Agreement.)

Under the terms of the Contracted Serviceseggent, Tate was not eligible to receive
health insurance benefits, retirement benefits, paddtion leave, or paidcki leave. (Def.’s Ex.
100; Tate Dep. 101:16-102:9.) Additionally, Tate niid have federal incontaxes, state income
taxes, or social sectyitaxes withheld from his pay(Tate. Dep. 101:16-102:9; 103:21-23.)
Tate received a 1099 Form rather than a W-2ef.(BEx. 101.) The 1099 Form indicates that he
received “non-employee compensation.id.;( Tate Dep. 103:13-104:21.) Tate was paid by

CCS through the use of Purchase Orders anchBsecRequisitions. (Def.’s Ex. 102; Quay Dep.
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96:14-17.) Meanwhile, other busiwirs were paid using thegelar payroll system. (Quay
Dep. 95:19-96:17; Santiago Dep. 26:77:4.) Santiago testifie however, that CCS was
mistaken in its tax treatment of Tate and othe&antiago further testified that, following a 2010
audit, individuals like Tate have been reclassifas employees for tax purposes. Based on these
statements in the record, the cdelftiDS that CCS’ admitted error and the fact that Tate was paid
with purchase orders are redat but not dispositive.See United States v. Beck&78 F.2d 319,
322 (1967) (finding employee status for a pildtomvas paid using a voucher system and whose
salary was not subject to dedoas for benefits and taxes).

Next, the government argues that CCS didmaintain a substantial level of control over
Tate’s day-to-day responsibilities as a bus afrivIn determining whether an individual is an
employee or independent contractbe most important factor to consider is the extent of control
the master exercises over the details of the individual's w&@#&e Ducey v. United Staté4d3
F.2d 504, 516 (9th Cir. 1983) (citinQrleans 425 U.S. at 814-15) (“Ehcritical test for
distinguishing an agent from a contractor is #xistence of federal @nority to control and
supervise the ‘detailed physical performance’ @ay-to-day operations’ of the contractor.”).

The United States maintains that CCS hadramal amount of control over the details of
Tate’s work. Specifically, the government hagued that Tate’s discretion over basic driving
decisions—when to turn the steering wheé&lpw fast to accelerate, and when to
brake—establishes that he is mmlependent contractor. Th®urt is not persuaded by this
argument. The court does not accept that a bus driver is never an employee unless he is provided
with the type of step-by-step instruction aswpervision normally found only in a new driver’s

education course. Rather, the court understanssT@iscretion over basic driving decisions to
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be a necessary and inherent part of any bus driver's foRESTATEMENT 8§ 220, cmt. D (“Thus,
the full-time cook is regarded as a servant althatigg understood that the employer will exercise
no control over the cooking.”).

| FIND that Tate filled outain “Application for Employent” with CCS on August 23,
2007. (Pls.” Ex. 47, Application for Employment).FIND that on the application, Tate applied
for the position “bus driver.” 1d.) Quay testified that Tate wasoking for a job as a bus driver
because the previous school he had wofgetiad shut down. (Quay Dep. 13:21-24.FIND
that Tate did not own a school basmpany; rather, he was silpmpooking for a job driving the
school bus. (Tate Dep. 82:24-83:1; Quay Dep. 25:24-26:£IND that at the time Tate applied
for the job, CCS was urgently looking for additional bus driver. (Quay Dep. 13:13-14:1.)
Ervin Quay testified in his deposition thatkrew Tate was looking for a job and understood that
Tate wished to be a CCS employee hod driver. (Quay Dep. 29:21-30:9.)FIND that Tate
was hired to fill a bus driver position. (Quay Dep. 38:8-10FIND that in October 2007, Tate
began driving the school bus for CCS. (Tate Dep. 31:20-2ZE)ND that CCS Director of
School Support Services Irvin Santiago considdrat: to be an employee of CCS. (Santiago
Dep. 37:13-18.) Additionally, FIND that Tate considered himsétf be an employee. (Tate
Dep. 82:17-20.)

| FIND that Tate received atdst $87,257 in workers compensation benefits for medical
bills and time missed from work. (Pls.” Ex. 48, Loss History; Tate Dep. 70:1-16.) In Arizona,
workers compensation must be paid to employeess imatt required for independent contractors.

A.R.S. §23-902. CCS has not challenged $atgatus as an employee for workers’
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compensation purposes although CCS informedwitskers’ compensation carrier of the
contracted services agreement used by.CC&antiago Dep. 15:3-14; 82:9-15.)

Irvin Santiago testified that Tate worked full time for CCS prior to the accident. (Santiago
Dep. 39:5-14.) FIND that Tate generally worked forty hours a weekFINID that Tate was
required to record thieours he worked. FIND that he was paid by ¢hhour, at a rate of $10.00
per hour. (Pls.” Ex. 57, Tim€ard; Quay Dep. 14:8-19.) HIND that other CCS bus drivers
were also paid $10.00 per hour. (Quay Dep. 28:17-1®antiago testified that if Tate worked
more than forty hours in a week, he was entitedime and a half pay due to the Fair Labor
Standards Act. (Santiago Dep. 39:2-14.[FIND that Tate’s hourly wage was paid bi-weekly by
CCS. (Quay Dep. 56:1-22.) HIND that Tate’s wage was paid with federal grant monies.
(Santiago Dep. 88:18-20.) FIND that Tate’s hours were set by CCS. (Santiago Dep. 25:1-4.)
| FIND that Tate was not allowed to vary tkember of hours he worked per dayFIND that if
Tate was unable to work, a CCS supervisould drive the route in his place. FIND that Tate
was not permitted to subcontract the work.arn(ttago Dep. 25:1-6; Quay Dep. 58:4-21; Tate Dep.
83:6-19.)

| FIND that the school bus was leased by the government to CEBN\DI that Tate did
not provide or lease the hugQuay Depo. 15:15-21.) HIND that CCS paid for gasoline to fuel
the bus. (Quay Dep. 15:24-17:12; Tate Dep. 82:2-8-IND that CCS also paid for insurance
for the school bus. Id.) | FIND that Tate was not required taopide his own liability insurance
to drive the school bus. Id() | FIND that CCS provided Tate with a cell phone, which CCS paid
for. | FIND Tate was once reprimanded for misusihg cell phone and required to reimburse

CCS for the improper usage.ld{ Quay Dep. 23:15-23; 112:25-113:24.)FIND that CCS
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provided the first aid kit, fire extinguisheand radio on the bus. (Quay Dep. 25:7-23FIND
that CCS arranged and paid for maintenanod repairs of the bool bus. (Quay Dep.
26:25-27:10; 55:13-56:13; Tate Dep. 80:9-13.FIND that Tate was not required to maintain or
perform any maintenance on thes. (Quay Dep. 26:8-24.) FIND that Tate’s compensation
was not tied to his performance. FIND that Tate did not have profit motive in the bus’
operation. (Santiago Dep. 25:23-25.)

| FIND that CCS established Tate’s route avitere the school bus would stop. (Quay
Dep. 18:7-20:25.) FIND that CCS also decided what time tstudents would be picked up at
the bus stops and when and wherelthe would drop them off at schoolld.) | FIND that if
Tate did not comply with the time and locatioredtions he was given by CCS, he could be fired.
(Quay Dep. 21:11-23.) HIND that Tate was required to check in at CCS when he arrived in the
morning. (Quay Dep. 98:25-99:3.) FIND that Quay ensured that Tate was on schedule driving
the bus both in the morning and irethfternoon. (Quay Dep. 14:23-15:1.)FIND that on at
least two occasions, Quay rode along withteTé#o supervise his driving. (Quay Dep.
101:19-120:1;120:5-10.) Quay testdi¢hat he did not ride alongitiv Tate more often because
the bus route started a long way from the schd@uay further testified it if there had been
complaints about Tate, Quay would havielden with him more often. (Quay Dep.
125:13-126:11.)

| FIND that Tate was required to follow CCS eohpolicies regardingttire and treatment
of students on the bus. (QuBgp. 21:1-11; 54:11-55:4.) HIND that Tate was not permitted
to eat on the bus, to wear headphones while driving, or talk on his cell phone while driving the bus.

(Quay Dep. 46:19-49:7.) HIND that CCS required Tate to penfioa daily inspection of the bus
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and turn in his inspection report. (Pls. Ex.8&hicle Inspection Reports; Quay Dep. 35:21-36:6;
Tate Dep. 89:6-13.) FIND that CCS also required Tate tedp track of and report his daily
mileage, to clean the bus, and to attend Hgrdtaff meetings. (Qay Dep. 70:8-24; 105:14-22;
23;24-25:16; Tate Dep. 89:14-18.) <&al on these factors, the coEmNDS that CCS retained
close control of Tate.

| FIND a preponderance of the evidence estaldishat CCS retained very substantial
control over the way Tate carried out his dutie=IND that Tate was provided with a detailed
route he was required to drive each dayFIND that Tate was required to check in when he
arrived at CCS, and his supervisor would make sure that he drove his routes on schEthil2. |
that on two occasions, a supervisor rode witheTia ensure that he was driving the routes
correctly. IFIND that Tate was subject to detailedlipes regarding how to interact with
students, what to weand how to conduct himsedfhile driving the bus. FIND that Tate was
required to report student misbehavior to his supervisor, to perform a daily inspection of the bus, to
report his daily mileage, and taextd monthly staff meetings.

For the reasons discussed above, the ¢diDS and CONCLUDES that Tate was an
employee of Cibecue Community School at the time of the accident.

| FIND that at the time of the accident, Tatas driving the school bus transporting CCS
students home after school. (Tate Dep. 67:22-68¥%hg defendant has not argued that Tate was
outside the scope of his employmenttet time of the accident, and the cdD@NCLUDES that
any such argument has been waived. Further, the CQMCLUDES that the evidence in the
record clearly establishes by a preponderancesaétidence that Tate was within the scope of his

employment at the time of the accident. Theref for the reasons set forth above, the court
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FINDS andCONCLUDES that Tate was an employee of CCS acting within the scope of his
employment at the time the accident in this case occurred.
b. Exhaustion of Administrative Remedies

For the reasons setrtb herein, the courCONCLUDES that the plaintiffs in this case
timely and properly exhaustedeihadministrative remedies.

The parties have stipulated that the adstiative claims of Vernie White, Rolynn White,
and Roland White Jr. were timely submitted and these plaintiffs properly exhausted their
administrative remedies. (Proposed Final Pre@raler [Docket 84], at 3.) Therefore, the court
CONCLUDES that the administrative remedies dérnie White, Rolynn White, and Roland
White Jr. were timely submitted and have been properly exhausted.

The defendant has argued, however, thatiRbW&hite Sr.’s administrative remedies had
not been exhausted at the time suit was fileddeiial of an administrative claim under the FTCA
must occur before suit is filedSee McNeil v. United States08 U.S. 106 (1993) (finding the
FTCA requirement of administrative exhaustionswet satisfied where the plaintiff received a
final rejection from the appropti& agency after he had filed suit but before any substantial
progress in the litigation had besrade). If an agency has not made a final disposition of a claim
within six months, the claimant is tifed to treat “the agency failute act as a final denial of the
claim.” 28 U.S.C. § 2675(afzanton v. United Stated495 F.2d 635, 638 (9th Cir. 1974).

In this case, the plaintiffs filed suit on July 22, 2010. The DOI did not send a written final
denial of the plaintiffs’ claims until August 18011. The defendant argues that because Roland
White Sr., did not sign the claim forms submitted to the DOI in January, his claims were not

properly presented to the agency until March.
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| FIND that the United States Department of lilterior (“DOI”) received Standard Form
95 forms regarding Rolynn White’s injuries omdary 12, 2010, and regarding Roland White Jr.’s
injuries on January 13, 2010. (Pl.’s Exs. 36 & 36fIND that both claim forms were signed by
Vernie White. [d.)
The requirement that a claimant sign aralérm is not found in the text of the FTCA
itself, which requires only that a claimant “shadlve first presented tledaim to the appropriate
Federal agency and his claim shall have been finally denied” before he is permitted to fil28suit.
U.S.C. 8§ 2675(a). The signaturequirement is found in e¢hregulations accompanying the
statute, 28 C.F.R. 8 14.2, which states:
For the purposes of the provisions of 28 U.S.C. 2401(b), 2672, and
2675, a claim shall be deemed to have been presented when a
Federal agency receives frometlelaimant, his duly authorized
agent or legal representative, ae@xted Standard Form 95 or other
written notification of an incident, accompanied by a claim for
money damages in a sum certain ifgury to or loss of property,
personal injury, or death allegedhave occurred by reason of the
incident; and the title or legal cagty of the person signing, and is
accompanied by evidence of his laarity to present a claim on
behalf of the claimant as agent, executor, administrator, parent,
guardian, or otherepresentative.

Id. Similar instructions are algwinted on the claim form itself.

In Warren v. United States Department of Interior Bureau of Land Managema#tr-.2d
776, 778 (9th Cir. 1984), the Ninth Circuit ruled tfeiture of a claimant’sattorney to present
extrinsic evidence of his authority sign a claim form was notarisdictional defect. The court
held although Congress gave the Attorney Génmraer to promulgate regulations pursuant to

8§ 2672, such regulations are not jurisdictioreguirements under 28 U.S.C. § 2675. Instead,

§ 2675 was intended by Congress only to “give agemstifEient notice to enable them to begin
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their own investigations.”ld. at 779. “Minimal notice requiresaimants to (1) give an agency
sufficient written notice to commence investign and (2) place a value on the claimd.
Applying this rule the court inWarrendetermined that the action tife agency in denying the
claim on the merits was “persuasive evidencetti@jurisdictional requiraent of minimal notice
was satisfied.” Id. Thus, while failure to comply witthe regulations codlpossibly delay or
prevent settlement negotiations with the agendjdinot affect the jurisdion of a court after the
claim had been denied.

| FIND that sets of claim forms were filed dJanuary 2010, one for claims arising from
Roland, Jr.’s injuries, and the other for claiansing from Rolynn White’s injuries. HIND that
on the first, Roland White Jr., Vernie White, andd®a White Sr., are all listed as claimants, the
claim is stated to arise “from personal injuréasl damages suffered by Roland White Jr., and his
parents, Roland White Sr. and Vernie Whitea assult of a May 19, 2009 bus crash, as described
in Section 9,” and the amount of claim igdid as $125,000 allotted to Roland, Jr., and $125,000 to
“Parents.” IFIND that similarly, the claim form relating Rolynn White’s injuries lists Rolynn
White, Vernie White, and Roland White Sr., as rolaits, states that the claim “arises from
personal injuries and damages suffered by RoWhite, and her parents, Roland White Sr. and
Vernie White,” and seeks $2,500,000 for Ruoi White and $600,000 for “Parents.”FIND that
on both forms, Roland White Sr. is explicitligted as a claimant and a specific amount is
requested for which the agency might settle witith Roland Sr., and Vernie White together as
“parents.” Based on this information, the cdb@NCLUDES that the DOI was given sufficient
written notice in January 2010 to begin investiggtRoland White Sr.’s claims and to inform the

DOI of a sum certain amount for whi¢hose claims might be settledsee Warren724 F.2d at
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779 (stating that the exhaustion requirement of the FTCA was intended to give agencies minimal
notice to begin invegating the claims)see also Mader v. United Staté&4 F.3d 794, 809-810
(8th Cir. 2011) (Bye, J., dissemg) (observing that “the judial consensus is that section 2675
mandates only ‘minimal notice’). Therefore, the coU®NCLUDES that the claims of all
plaintiffs, including Roland WhiteSr., were presented to tli@Ol as required by 28 U.S.C.
8§ 2675(a), andCONCLUDES that these claims are properly before the cou®eeQrder
[Docket 82], at 7.)

For the reasons discussed above, the €cdONICLUDES that subject matter jurisdiction
over this matter is proper pursuant to the FTCA.

B. Tate’s Negligence

To establish a claim for negligence under Aradaw, a plaintiff musprove: 1) a duty
requiring the defendant to conform to a certain standard of care; 2) a breach by the defendant of
that standard; 3) a causal connection betweeddfendant’s breach andethesulting injury; and
4) actual damages@Gipson v. Kasey214 Ariz. 141, 143 (2007) (citingntiveros v. Borak136
Ariz. 500, 504 (1983)).

| FIND that on May 19, 2009, a CCS school lWrven by Tate wa involved in a
single-vehicle accident. (Pl.’s Ex. 24.)FIND that the bus exited the roadway and fell down
and embankment. Id.) | FIND that Rolynn White and Roland \Wé Jr. were injured in the
accident. Id.)

Arizona follows the doctrine of negligence per sBursuant to that doctrine, the “breach
of a statute intended as a safeggulation is not merely evidenoé negligence buis negligence

per s€” Brannigan v. Raybuc¢kl36 Ariz. 513, 517 (1983). “In Aramna, violation of a statute
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establishes the elements of datyd breach, requiring the plaiifitio prove only proximate cause
and damages.”Resolution Trust Corp. v. Dea854 F.Supp. 626, 640 (1994). Arizona’s traffic
code is a safety regulation that dathe basis for negligence per s€ity of Phx. v. Mullen65
Ariz. 83, 86 (1946) (“"[I]f the proximate cause of afury to another is the flare of the driver of
the vehicle to comply with the pitige directions of the statutelating to the operation of motor
vehicles, such failure or violation is negligenper se and actionabhegligence.”). Arizona
traffic statutes affirmatively required Tate to a@hthe school bus so as to keep it within the lane
on the right side ofthe highway. A.R.S. 8§ 28-721; (Tridl. 60:11-23.) Tate was required to
prevent the bus from moving out thfe lane until the movement could be made safely. A.R.S.
§ 28-729; (Trial Tr. 60:11-23.) FIND that Tate failed to cordl the school bus, and
CONCLUDE that Tate violated A.R.S. § 28-729 whes failed to prevent the bus from exiting
the lane he was driving end veering off the roadway.

Arizona law permits a defendant to avoid #ffects of the negligence per se doctrine in
some circumstances if the defendant can prove that a driver’s failure to comply with the traffic
code resulted from a legallycognized excuse. One sucttese is the “sudden incapacity”
defense. Goodrich v. Blair 132 Ariz. 459, 461 (1982). The sudden incapacity defense focuses
on the defendant’s decision to drive at altl. Therefore, “[i]f the defendant’s health was such
that a reasonably prudent man would not riskinlg a car, then the defendant is negligent by
merely undertaking the task of driving . .If,. on the other hand, a persis not negligent in
choosing to drive his car, then he is not negligemtn he loses control of that car due to a heart
attack.” Id. The focus of the sudden incapacity defense is on whether the physical incapacity

was reasonably foreseeabléd.
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In this case, FIND that the defendant withdrew tisedden incapacity defense prior to
trial. (Pretrial Order [Docket 84ht 4.) Consistent with thisithdrawal, the defendant did not
present any evidence or witnessa trial to support a suddencapacity defense. The court
therefore CONCLUDES that the defendant did not projyerassert or maintain a sudden
incapacity defense. Even if the defendant had presented such a de@@dECILUDE that it
would not have been successful becauBEND that Tate’s sudden incapacity was reasonably
foreseeable in light of his medical history.

Based on the evidence set forth belowFIND that Tate had a history of diabetes,
dizziness, headaches, sensiyivio light, and fainting spellswhich pre-dated the May 2009
accident. (Pls.” Exs. 28, 54, 62; TatepD&9:14-16, 20:19-21:10, 35:17-38:8, 42:2-53:1.) |
FIND that prior to the accident, Tate had exprdssmcern about driving a school bus in light of
his health conditions. (TatDep. 26:19-27:14, 42:19-24) FIND that at one point, following a
discussion with doctors, Tate stopped driving sichool bus due to his health condition. (Tate
Dep. 41:8-43:8.) FIND that Tate has stad that he is supposed to keep lhibod sugars around
110-120. (Tate. Dep. 43:9-10.)FIND that Tate has further statedathif his blood sugars reach
the 200s, he has headaches faeds “weird” or “strange.” (Tate Dep. 43:12-44:2.)

| FIND that in the summer of 2008, fEaapplied for Social Sectyidisability because he
had been told he should not drive a school bus. (Tape Dep. 55: 5-EIND that on August 19,
2008, Tate had a medical examination by the DOFIND that on his health history form for this
application, Tate made several material misreptesens. For example, when asked whether he
had had any illness orjury in the past fiveyears, he checked noln his deposition, Tate

admitted that these statements welsefa (Tate Dep. 26:19-27:4; 42:19-24.)
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The plaintiffs presented the testimony of Biiartha Miller, M.D., who is a board-certified
diplomat in internal medicine.(Trial Tr. 48:7-12, 49:4-11.) The parties stipulated to Dr.
Miller's expertise in general and intammedicine. (Trial Tr. 49:17-50:2.)

According to the testimony of Dr. Miller, in¢hyear prior to the accident, Tate experienced
multiple syncopal episodes in which he either lost consciousness or felt very faint and had to lie
down. (Trial Tr. 51:25-53:2.) These incidents included epdes of visual changes and
dizziness. Inresponse to these episodes, Tabeteel that he would sortmes check his sugars
and find them to be low. He told his doctors that he sometimes drank a regular soda when this
occurred. Dr. Miller further testified that May 2008, Tate was instructeat to drive until he
was cleared to do so. (Trial Tr. 53:7-12.This instruction was given based on his syncopal
episodes. I¢.)

Dr. Miller testified that, according to Tatersedical records, Tate had a long history of
reporting feelings of dizziness dte low blood sugars. Dr. Milletestified that Tate’s records
reflected that he had reported drinking regutadtasin an attempt to bring up his blood sugars.
The records further reflected thaate’s nutritionist and doctotsld him he should not do this
because of the risk of rebound hyperglycemoitowed by hypoglycemias his body tries to
compensate. (Trial Tr. 53:21-54:2.) She tegtitieat, based on Tate’'saords, he woke on the
day of the accident with a heszhe and feeling strange, so hark a soda pop. (Trial Tr. 54:

4-8.) Based upon her review of Tate’s medieadords, Dr. Miller opied that a reasonable
person in Tate’s shoes on the day of the accidentd have recognized that he was not in any

condition to drive. (Tial Tr. 55:11-14.)
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Based on these facts, the cdalfiDS that Tate’s decision to drive the school bus, given
his medical history, was nkgent. Further, the coulONCLUDES that Tate’s violation of
safety statues was negligence per seRINDS that Tate has provided no explanation or excuse
for permitting the bus to veer off the side of the ro&ke, e.g.Matthews v. Greyhound Lines,
Inc., 882 F.Supp. 146 (D. Ariz. 1995). The coklNDS that Tate’s neglignce was the direct
cause and proximate cause of the bus aotitteat took place on May 19, 2009. The court
FINDS that the injuries Rolynn and Roland White slistained in the Mai9 accident were the
direct and proximate rekwof Tate’s negligence.

C. Liability of the United States

The FTCA is the exclusive legal remedy for claims against the United States for damages
based on “personal injury or death caused leyrtbgligent or wrongful act or omission of any
employee of the Government while acting wittie scope of his office or employment, under
circumstances where the United States, if a priyarson, would be liabl® the claimant in
accordance with the law of the place where tct or omission occurred.” 28 U.S.C.

8§ 1346(b)(1).

The parties stipulate thatligicue Community School (“CCS”) is a grant school pursuant to
the Tribally Controlled Schools Act, P.L. 10125 codified at 25 U.S.G8 450f, Historical and
Statutory Notes. (Proposed Fifaktrial Order [Docket 84], at 3.)The parties further stipulate
that persons found to be employees of Ciee€Community Education Board, Inc., and whose
services are paid for with federal grant moraes federal employees for purposes of the Federal
Tort Claims Act. [d.) CCS provides transportation for children to and from school by operating

school buses on a daily basis. (Pls.” Ex. @S’ Student Transportation Policy; Dep. Ervin

-23-



Quay, 122:10-19.) CCS’ transportation costs aneléd through a federalagrt from the Bureau
of Indian Affairs. (Pls. Ex. 46, Triballontrolled School Grant Conditions; Dep. Santiago,
58:19-60:4, 88:15-20.)

For the reasons discussed above, the court has found that Tate is an employee of CCS and
that he was acting in the scopehtd employment at the time ofefaccident. The court has also
found that the plaintiffs suffered personal injuag a result of Tate’s negligence. The court
thereforeCONCLUDES that the circumstances of the accident in this case are such that a private
person “would be liable to the claimant in ac@rde with the law of the place where the act or
omission occurred.” 28 U.S.C. § 13BK(@). Therefre, the courtCONCLUDES that the
United States is liable to the plaintiffs for the personal injuries sustained by Rolynn White and
Roland White Jr.

D. Damages
For the reasons discussed hereiIND that each plaintiff is ertted to an amount of money
that will reasonably and fairly compensate lemher for each of the following elements of
damages proved by the evidence to hagelted from the defendant’s fault:
a. The nature, extent, ariration of the injury;

b. The pain, discomfort, suffering, s#bility, disfigurement, and
anxiety already experiencednd reasonably probable to be
experienced in the future as a result of the injury;

c. Reasonable expenses of necessaedical care, treatment, and
services rendered, and reasonaisybable to be incurred in the
future;

d. Lost earnings to date, andchyadecrease in earning power or
capacity in the future;

-24 -



e. Loss of love, care, affection, companionship, and other
pleasures of the family relationship;

f. Loss of enjoyment of life, that is, the participation in life’'s
activities to the quality and extent normally enjoyed before the
injury.

Revised Arizona Jury Instructions (RAJI (C)véith), Personal Injury Damages 1, Measure of
Damage.

1. Rolynn White

Dr. Marjorie Eskay-Auerbach, a board-certifiexpert in orthopedicwith a specialty in
spinal injuries, testified by videotaped depositiegarding Rolynn White’s injuries. The parties
stipulated to Dr. Eskay-Auerbach’s expertiseorthopedic injuries. (Eskay-Auerbach Dep.
8:1-11.) Dr. Eskay-Auerbach reviewed fRat’'s medical records and examined her.
(Eskay-Auerbach Dep. 8:17-9:1.)

| FIND that as a result of the May 2009 accident, Rolynn White suffered multiple injuries
including, but not limited to a distated elbow, a burst fracturela®, a fracture of the sacrum,
and pelvic hematomas. (EskAyerbach Dep. 14:10-15:4.) HIND that as a result of these
injuries, Rolynn has a 12% permanent impairmettesfperson relateto her spinainjury and a
3% impairment of her person as autt of her elbow injury. ThusHIND that Rolynn has a total
15% impairment of her whole person as a resulhefaccident. (Pl.’s Ex. 3, 6; Eskay-Auerbach
Dep. 27:11-30:10.) FIND that Rolynn underwent two surgeries on her elbow, a closed
reduction of the coccyx, and a lumbar fusion. (Eskay-Auerbach Dep. , 15:5-15.)

| FIND that doctors were initially able to p&olynn’s dislocated elbow back into place
and put her in a brace. HIND that the elbow popped back out and damaged her collateral

ligament. IFIND that as a result, the elbow requiredaalditional surgery and Rolynn had to be
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placed in an external fixator. (PI&X. 10; Eskay-Auerbach Dep. 15:20-17:11.FIND that in
August 2009, Rolynn underwent gerleaaesthesia in order to hatlee external fixator removed
from her elbow. (Trial Tr. 40:10-13.)

| FIND that Rolynn also suffered afistiinjury to her L-3 vertade in her back. (Ex. 11,
Eskay-Auerbach Dep. 17:12-18:23.)FIND that as a result of this injury, Rolynn underwent an
open reduction, internal fixation of the fracturegrag with bone grafting to repair the fracture.
(Eskay-Auerbach Dep. 19:10-20:14.) FIND that Rolynn’s entire lumbar spine, L1-L5, was
fused. (Pl.’s Ex. 3, at 3-4.) HIND that the hardware from the procedures remains in Rolynn’s
spine. (Eskay-Auerbach Dep. 20:15-20.FIND that Rolynn’s injuries were very painful and
that some of the pain was excruciating.(Eskay-Auerbach Dep. 31:21-32:13.) Dr.
Eskay-Auerbach’s IME report indicates that Rolynn will continue to have chronic back and elbow
pain. (Pl’s Ex. 6.)

Rolynn also testified regarding her injurie§he stated that sherttinues to suffer from
pain in her tailbone, which requires her taeaf use a pillow when sitting. (Trial Tr.
112:14-113:3.) Both her elbow aher back cause h@ain and limit hemactivities on a daily
basis. (Trial Tr. 41:19-15, 113:4-116:17.) YRul testified that she is concerned about her
future due to her injuries. (Trial Tr. 40:23-44; 117:22-118:3.) Prior tihe accident, she was
able to enjoy playing basketball and participatmgther sports and outdoactivities. (Trial Tr.
4!:15-18; 117:3-8.) Due to her injuries sustained in the bus accident, Rolynn stated that she can
no longer play basketball. She also cannot ddeorse, an activity she previously enjoyed.

(Trial Tr. 46:6-15; 116:24-117:2.)
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The parties stipulate that Rolynwhite’s medical providers billed $386,944.46 for
accident-related medical care provided to herroffsed Final Pretrial Order [Docket 84], at 3;
see alsoPl.’s Exs. 12-13(h).) The parties furthéipalate that the Arizona Health Care Cost
Containment System Administion (AHCCCS) paid $82,652.38, and the federal share totaled
$65,455.57. 1¢.)

a. Reasonableness of Medical Bills

The defendant argues that the plaintiffs failed to prove the necessity of the medical services
rendered and the reasonableness of the medicatgepeharged for medical services rendered to
Rolynn White. The plaintiffs offered thestemony of Dr. Eskay-Aerbach to support the
reasonableness and necessity of the past medical mills. The defendants argue that Dr.
Eskay-Auerbach’s testimony on this issue $tidoe excluded because her opinion was not
properly disclosed. The plaintiffs admithat they did not explicitly disclose Dr.
Eskay-Auerbach’s opinions regarding the reaskamass and necessity of Rolynn’s past medical
bills. However, they argue that her opinion was implicit in the disclosure of her expert report.
Further, they assert that even if the court fiDdsEskay-Auerbach’s opinion on this issue was not
properly disclosed, the failure was harmless unddefet Rule of Civil Procedure 37(c)(1).

Having fully considered the argemt of each parties, the co@ONCLUDES that the
plaintiffs failed to properly disclose DrEskay-Auerbach’s opinion on the issue of the
reasonableness of the medical bills. The court fu@@XCLUDES, however, that this failure
was harmless under Rule 37(c)(1). The plainttited previously disclosed that they were
claiming the full, reasonable awunt of the billed medical chges for Rolynn White's care.

Additionally, counsel for the United States was dbleross-examine Dr. Eskay-Auerbach on this

-27 -



issue at deposition. (Eskay-Auerbach Dep. 59:23-61:6.) Accordingly, the=ND$ that the
plaintiffs’ failure to disclose Dr. Eskay-Auerbdslopinion on the reasonableness of medical bills
was harmless. The court will tledore consider Dr. Eskay-Auexth’s testimony on this issue.

Furthermore, the courCONCLUDES that Dr. Eskay-Auerbach’s testimony on the
reasonableness of the medical bills is not msseto a finding that the medical bills were
reasonable in this caseSee W. Gas Const. Co. v. Danr@r F. 882, 887 (9th Cir. 1899) (“The
reasonableness of the chargsuich cases does not solely dephepon the testimgnof experts,
although such testimony is proper, and entitled tghteand is usually given as an aid to the jury
in determining the proper amount to be allowed;tbatjury have the rightn this connection, to
consider the character and extent of the plaintififsry, and extent and character of the medical
services and treatment to be received, and fatinthe evidence to dgermine the amount that
should be given.”). The plaintiffs have pros@expert testimony as to the reasonableness and
necessity of the care providamlRolynn and Roland White Jr., theedical bills are itemized and
were submitted into evidence, and there is no contention that the medical care provided was
unnecessary. The court therefGi®IDS that expert testimony regarding the reasonableness of
the medical charges was not reqdine this specific case atiNDS that the medical charges of
$386,944.46 are reasonable. The court furHBIDS that the United States is entitled to an
offset of $65,455.57, the amount that the parties have stipulated to be the federal share of the
AHCCCS payment.

b. Future Medical Bills and General Damages

In addition to testimony regarding the reasoaabks of Rolynn’s past medical bills, Dr.

Eskay-Auerbach testified regandi the future care Rolynn is likely to require as a result of the
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accident. Economic consultant John BuehlérDP, provided an estimated present value of the
cost of this care. The defemdahas not offered any evidence witnesses to contradict the
testimony of Dr. Eskay-Auerbach and Dr. Buehler.

| FIND that Rolynn White has a life expectanafyapproximately 61 additional years.
(Trial Tr. 152:2-15.) Dr. Eskay-Aarbach opined to a reasonatiégree of medical certainty that
Rolynn will have chronic low back pain as a estfithe extensive surgery she underwent due to
the accident. (Pl.’s Ex. 4.) Due to thismdbr. Eskay-Auerbach opidehat Rolynn likely will
need 10-12 physical therapigits each year, at@st of $125.00 per visit.The court credits this
testimony andFINDS that the cost of Rolynn’s White'stfure physical therapy is $85,250. (Pl.’s
Exs. 4, 39, 39a; Eskay-Auerbach Dep. 25:8-10.) Because physical therapy is a human service, the
courtFINDS that no reduction for present valigenecessary. (Trial Tr. 154:7-17.)

Dr. Eskay-Auerbach testified that she anttgs Rolynn will have chronic low back pain
which may require formal pain management withazn management specialist. (Pl.’s Ex. 4.)
The government offered no evidence or testimingebut Dr. Eskay-Auerbach’s testimony and
opinions.

Dr. Eskay-Auerbach opined that a pain spesiadi likely to recoimend pain medications
on a long-term basis. She testified that Rolymay have occasional episodes where she’ll
require some short-term medications strongdan nonsteroidal #rnflammatories.”
(Eskay-Auerbach Dep. 65:4-66:6.) FIND that the retail cost of narcotic pain medications is
$2500 per month. Having fully considered the testimony and evidence, th€GN@LUDES
that there is insufficient evidea to find that Rolynn’s damagénclude the cost of chronic

narcotic pain medications.
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Dr. Eskay-Auerbach opined that it is morkely than not that that Rolynn will need an
annual course of epidural steroid injections bemgig in her mid-thirties. (Eskay-Auerbach Dep.
63:25-65:3.) The government has not offerey @vidence or testimongo contradict Dr.
Eskay-Auerbach’s assessment of the need fanercost of epidural steroid injections.FIND
that Rolynn will require epidural steroid injections.FIND that the cost of these injections is
$1500 per injection. Dr. Eskay-Auerbach stateat she believes Rolynn may require three to
four injections per year for back and leg paiDr. Buehler calculated that the present value of
these injections is $117,230 for thnmjections per yeaor $156,306 for four infions per year.
(Pl’s Ex. 39(a).) The coufINDS that this calculation is caect. Based on the evidence
before the court, the codfiNDS that Rolynn White’'s damages include the future cost of three
epidural steroid injectionger year beginning in 2027.

Additionally, Dr. Eskay-Auerbach testified that due to increased wear and tear on the joints
above and below Rolynn’s spine, there is a 2bfEnce that Rolynn will need a lumbar fusion at
T12 and L5-S1 in the future. She testified tthat cost of a lumbdusion is between $50,000 to
$70,000. The court has considered the evidext Dr. Eskay-Auerbach’s testimony &idlDS
that there is insufficient evidence to establsteasonable medical probability that Rolynn will
require the lumbar fusion. The court theref6@NCLUDES that the cost of the lumbar fusion
is not within Rolynn’s damages.

The court accepts the uncamterted testimony of withessdstailing the pain, suffering,
and disability that Rolynn White has sufferechagsult of the accident caused by the defendant’s
negligence.

c. Total Damages
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Having fully considered the evidence and tibgtimony of all the wtnesses presented, the
court FINDS that Rolynn White has sustained total damages in the amount of $2,500,000, and
AWARDS her the same from the defendant.

2. Roland White Jr.

| FIND that as a result of the accident, Rolafitite Jr. sustained medical bills totaling
$74,076.89. (Pls.” Exs. 30-34.) The parties stifmlthat medical progers billed AHCCCS
$50,274.20 for accident-related medical care provide&oland Jr. (Proposed Final Pretrial
Order [Docket 84], at 3.) The parties het stipulate that ABCCS paid $9,884.92 and the
federal share totaled $8,224.50ld.

Dr. Bruce Dauvis is a board-certified geneaad trauma surgeon. (Davis Dep., 6:8-11.)
The parties stipulated to DDavis’'s expertise in general and trauma surgeiy.) (Dr. Davis
testified that he was the trauma surgeon on dutige trauma center on the day that Roland White
Jr. came in. (Davis Dep. 6:8110.) He testified that Rand reported a brief loss of
consciousness, pain in the left tapd left jaw, and abrasions.d{ He further testified that
Roland was awake, alert, oriented, aide to communicate with doctorsid.j | FIND that
Roland was admitted to the trauma center staged there until May 22, 2009. (Davis Dep.
8:7-9.) Dr. Dauvis testified thafiven his level of injury, the seioes provided to Roland both at
the trauma center and en route to the tracemer were reasonable and necessary. (Davis Dep.
9:6-21.) IFIND that the services provided to Rolandls trauma center were reasonable and
necessary. Additionally, FIND that the transportation services provided to Roland following
the accident were reasonable and necessary given the injuries he sustained and the distance

involved in the transport. 1d.)
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Having reviewed the evidence, the cdtiNIDS that as a result of the bus accident, Roland
Jr. suffered a loss of consciousneasrasions, a cut to the back of his head that required seven
staples, a mild pulmonary contusion, a fractur@isfmandible (the lower jaw), a fracture in the
rami of his pelvis, and a non-displaced sacrattiire. (Davis Dep. 7:7-12; 18-25; 8:13-17.) |
FIND that due to the pulmonary contusion, Rolandghed up blood for approximately a week.
(Trial Tr. 91:16-25.)

Dr. Nish Shah, M.D., D.D.S., is a boareérified physician anddentist in oral and
maxillofacial surgery. (Shah Dep. 5:10-22.) Thetipa stipulated to Dr. Shah’s expertise in
oral and maxillofacial surgery. (Shah Dep. 6:6-®y. Shah testified that as a result of the bus
accident, Roland suffered a fracture to the leffi-sondylar portion of s mandible jaw. (Shah
Dep. 7:19-8:3; Pl.’s Ex. 20.) RIND that the jaw fracture was caused by the bus accident. (Pl.’s
Ex. 19; Shah Dep. 8:15-9:1.) FIND that jaw fracture was treatedth a closed reduction which
involved wiring Roland’s jaw shun order to stabilie the fracture. (Pl.’s Ex. 21; Shah Dep.
10:19-12:7-22.) Dr. Shah testified that if thésluction had not been performed, Mr. White could
have suffered a malunion, malocclusion, or nonuwibtine fracture. (Shah Dep. 12:23-13:12.)
| FIND that following the surgery, Roland was raegdi to follow a liquid diet with activity
restrictions, pain control, aral preventative course of antibiotics. (Shah Dep. 13:20-14:13.) |
FIND that Roland later returned for a follow-up visit which time one of his wires had to be
replaced and Roland was prescribed addiligpain medication. (Shah Dep. 15:25-16:15;
27:10-22.)

| FIND Roland had to remain on a ligudiet until June 26, 2009. HIND that on that

date, the vertical wires were rexred and he was able to slowlygieeating a normal diet once he
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regained enough mobility in his jaw to permit him to do so. (Shah Dep. 17:12-18:EXND |
that the remaining wires were not remowedil July 27, 2009. (Shah Dep. 18:23-19:14.)

Dr. Shah testified that in the futur®oland may develop temporomandibular joint
problems due to the fracture of his lower jayShah Dep. 22:9-12.) Dr. Shah further testified
that the care he provided to Roland was realslenand necessary, and that his charges for the
services provided were reasonable. (Shah Dep. 23:11-ZNDIthat the care Roland received
for his jaw injury was reasonabland necessary and that theoant billed for this care was
reasonable.

Having reviewed the uncontroverted testim@md evidence offered by the plaintiffs, |
FIND that Roland White's past medical bitistaled $50,274.20. (Stipulation, Proposed Final
Pretrial Order [Docket 84], at 3.) FIND that this amount was reasonable for the necessary and
reasonable care provided. | furttdND that the defendant is entitled to an offset of $8,224.50
for the federal share of this amount paid to AHCCCS.

In addition to his past medical bills, thajpitiffs presented testimony regarding the impact
of Roland’s injuries on his quality of life. iBr to the accident, Roland enjoyed hunting, fishing,
and caring for his horse. (Trial. Tf4:19-75:3-16.) He also partieiied in football, softball, and
baseball, and contributed to the houselyigerforming chores like chopping woodld.] As a
result of the accident, Roland’s ability to helg tlamily with household chores was decreased.
(Trial Tr. 89:7-9.) IFIND that during the summer of 2009, Roland was unable to participate in
certain Apache dances due to the injuries ls¢éasued in the accident. (Trial Tr. 95:24-97:3.) |

FIND that when he returned to school in the fall of 2009, he had difficulty walking up the stairs
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and getting on the school bugTrial Tr. 94:24-95:20.) FIND that Roland continues to have
scars on his head and knees as a resthiechccident. (Trial Tr. 92:15-93:5.)

The court accepts the uncoterted testimony detailing éhpain, sufferingand injuries
sustained by Roland White Jr. as a result of the accident caused by the defendant’s negligence.
Having fully considered all of the evedce and testimony gsented, the couRINDS Roland
White Jr.’s full damages to be $225,000 s&\WARDS him the same in judgment against the
defendant.

3. Vernie White

| FIND that Vernie White is the mother of Ron White and Roland White Jr. (Trial Tr.
15:12-14.) Under Arizona law, a parent is perrditteassert a claim for loss of consortium based
on an injury to a child. Miller v. Westcor Ltd. P’shipl71 Ariz. 387, 393-95 (1991).

Vernie White testified that on May 19, 2009, she was waiting for her children’s school bus
to arrive. The bus was late, and Vernie becalaened. She then observed emergency response
vehicles driving in the direction from whidhe bus normally travelled. Vernie followed the
vehicles to the accident scenét the scene, she had to wajpiproximately an hour before she
was able to see her childrer(Trial Tr. 15:12-19:11.)

Vernie stated that she eventually found Roland in the ambulance where he was
complaining about pain in his jaw and hip. eShen found Rolynn in another ambulance. At
this time, Rolynn was crying and in pain. Vernie testified that shettriedmfort Rolynn. (Trial
Tr. 18:7-21:17.) She learned that Rolynn woulddlen to a hospital iRhoenix by helicopter.
Vernie wanted to go with her daughter in the dugiter but was told there was no room for her.

(Trial Tr. 21:18-22:19.)

-34 -



Vernie testified that she thewent to the local hepital to find Roland. After arriving at
the hospital, she learned that Roland was gtsag to be sent to Phok. She was able to
arrange for both Roland and Rolynn to be at tineeslaospital. She then wewith her son on the
air transport to the Phoenix area. After arrivatghe hospital in Phoenix, Vernie went back and
forth between hospital rooms in orde be with both of her chiten. (Trial Tr. 23:17-26:20.)

Vernie testified regarding the stresedaworry she experienced while Rolynn was
undergoing an eight-hour back surgery. Additlbnashe testified that for months after the
surgery she had to provide constant care foyfol In total, she spent twenty-two nights at
facilities in the Phoenix area inder to be with Rolynn. She alssstified that she tried to calm
Roland as he was very frustrated by the limitatibesexperienced as astét of having his jaw
wired shut. (Trial Tr. 27:6-31:23.)

Based on these facts, the coBtNDS that Vernie White has suffered a loss of the
relationship with her children due to their inggiand due to the anxetworry, and stress she
experienced on the day of the accident and wdaking for her children’s injuries. The court
FINDS Vernie White’s full damages to be $30,00@awards her the same in judgment against
the defendant.

4. Roland White Sr.

Roland White Sr. is the father of Roh White and Roland White Jr. (Trial Tr.
120:12-15.) Roland Sr. testified that he worries a great deal about Rolynn’s future due to her
injuries. Additionally, he stated that he hag been able to hunt and fish with his son as
frequently as he did prior to the accident. Rol8ndestified that sports and Apache dances are

important parts of his relationship with his childrehle has therefore suffered harm as a result of
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the injuries to his children. (il Tr. 120:22-132:10.) The col#tNDS Roland Sr.’s damages
to be $30,000 andWARDS him the same in judgment against the defendant.
V. JUDGMENT

For the foregoing reasons, the court her@RDERS thatjudgment be enteredin favor
of the plaintiffs, Vernie White, Roland Whitr., Rolynn White, and Rolland White Jr., against
the defendant, United States Afmerica. The court furtheDRDERS that the plaintiffs are
AWARDED judgment in the following amountsi(1) Vernie White is awarde®30,000in
damages; (2) Roland White Sr. is awar@&3®,000in damages; (3) Rolynn White is awarded
$2,500,000n damages, including past medical bilildahe cost of future medical care; and (4)
Roland White Jr. is awarde®25,000 in damages, including past medical bills, fototal
judgment of $2,785,000

The courtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party.

ENTER: July 5, 2012

Jgeph N Goodwin/Chief Judge
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