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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Peter Michael Palme
Plaintiff,

V.

Glenn A. Savona, indidually and in his
official capacity as Rrscott City Prosecutot

Doc.

No. CV-10-08209-PCT-JAT

ORDER

and Jane Doe Savona, husband and wife;

Dan Murray, individually and in his official
capacity as City of Prescott polic

D

department employee and Jane Dpe

Murray, husband and wife; Christin
Keller, individually and in her official
capacity as City of Prescott polic

D

¢

department employee and Joseph Keller,

wife and husband; Melody Thomas-Morgan

(f.k.a. Melody Bodine), an individual; Mark
M. Moore and Jane Doe Moore,
individuals, husband and wife; City of
Prescott, an Arizona municipal corporation

Defendats.

Pending before the Court is Defenda@lenn Savona, Dan Murray, Christin

Keller, and the City of Prescott’'s (the “Boott Defendants”) Motion to Dismiss (Dog.

48). Plaintiff Peter Michael Palmer filed Response (Doc. 54) and the Presc

Defendants’ filed a Reply in Support of théilotion to Dismiss(Doc. 55). The Court

now rules on the motion.
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l. FACTUAL BACKGROUND®

On January 23, 2009, Plaintiff was serweith an ex parte civil injunction (the
“injunction”) prohibiting Plaintiff from hawng any contact with Defendant Melod
Thomas-Morgan or her minor children, excéiptough “attorneys, legal process, [0
court hearings” (Doc. 48-1 at 23; Doc. 3814f). Plaintiff subsequently challenged th
injunction in the City of Pres¢bJustice Court (“Prescott diee Court”) (Doc. 38 at 11).

On February 4, 2009, &htiff's “attorney sua sponte” faxed a “motion o
[Plaintiff's] behalf” to Defendant Thomas-Mgan (the “first fax”). (Doc. 38 at 12).
Plaintiff provided his attornewith the “fax number for [Bfendant Thomas-Morgan] a
the church office where [Defendant Thomastlyan] worked.” (Doc. 38 at 12). As 4

result of this first fax tdefendant Thomas-Morgan’s pkaof employment, on Februar

el

e

4, 2009, Defendant Dan Murray, a City Pifescott Police Department employee sent a

request to Defendant Glenn Savona, the detesCity Prosecutorio file a criminal
complaint against Plaintiff for violatg the injunction. (Doc. 54 at 23).

On March 13, 2009, Plaiff sent a second fax (th&second fax”) to Defendant
Thomas-Morgan. (Doc. 38 at 14). The sectmdwas sent by Plaintiff personallyd).

On March 19, 2009, Defendant Savofiled a complaint (the “criminal
complaint”) with the Prescotiustice Court charging Pldiffi with violating Arizona
Revised Statutes section 13-2810(A)(2) fendwingly disobey[ing] or resist[ing] the
lawful order . . . of the [durt.” (Doc. 48-1 at 11). Theioninal complaint was signed by
Defendant Christine Keller, a City &frescott Police Department employdd.)( In late
March, Plaintiff received a copy of the crimal complaint via mail(Doc. 38 at 16).

On March 25, 2009, Judge Markhame tludge who enforced the injunction
instructed Plaintiff that he “as not to mail copies of coyaperwork to [his] adversary.”
(Doc. 38 at 17).

! Unless otherwise noted, the facts set fortteineare as alleged by Plaintiff in his

First Amended Complaint (Doc. 38).
-2-
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On June 23, 2009, Judge Markham hefafeatrial hearing regarding the criming
complaint. (Doc. 48-At 7). At the hearing, Judge Markham ordered Plaintiff to “obey|
laws & have no contact with [Defendafihomas-Morgan]’ and “not to possess AN)
deadly weapons during the pendency of tbase.” (Doc. 48-1 at 7) (emphasis i
original). In response to Plaintiff's request Bochange of judge, Judge Markham recus
himself and the case was transferred tdgduRay. (Doc. 38 at8). Judge Markham
informed Plaintiff at the heanrg that “Judge Ray will set the trial date and notify 3
parties.” (Doc. 48-1 at 7).

On July 2, 2009, Plaintiff filed a motioto modify the release conditions set |
Judge Markham on June 23,020to allow Plaintiff to “possess weapons during t
pendency of the case.” (Doc. 48t 13). On July 24, 2009udge Ray denied Plaintiff's

motion to modify the release reditions. (Doc. 48-1 at 18).

On October 5, 2009, Pl4ifi filed a Motion to Dismss the charge listed in the

criminal complaint. (Doc. 48-1 at 27). Plafhargued that “Mr. Palrar['s] actions were

specifically permitted by the order of the coand, even if the Cotifinds those actions

were not permitted, no evidence exists tovgtihat Mr. Palmer knowingly violated the

order of this court.” (Doc. 48 at 27). On October 22, 2009, Judge Ray denied Plaint
Motion to Dismiss, ruling that le [criminal] complaint is dticient as a matter of law.”
(Doc. 55-1 at 7).

On October 30, 2009, Defendant Savdfed a Motion to Dsmiss the criminal
complaint. On November 2, 2009, Judgay granted Defendar@avona’s motion to
dismiss. (Doc. 48-1 at 5).

On October 29, 2010, Plaintiff filed a colamt with this Courlleging violations
of Plaintiff's civil rights. (Doc. 1). On January 2, 2013 akitiff filed an amended civil
complaint (the “civil complaint”). (Doc. 38)n the amended civicomplaint, Plaintiff
alleges thirteen separate counts againgemants, namely: (1) malicious prosecutid

under state law, (2) violaths of his Fourth Amendmenmights, (3) abuse of proces
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under state law, (4) violatiord his Fifth Amendment rightg5) violations of his “right

to a fair trial” under the Fourteenth Amenem, (6) deprivation of his right to due

process as stated Brady v. Marylandunder the Fourteenth Amendment, (7) malicio
prosecution under 40.S.C. § 1983, (8) violation dfis Second Amendment rights, (9
conspiracy to deprive Plaintiff of his caditstional rights under 42 U.S.C. §1985(3), (1(
negligence in failureao prevent the conspicg depriving Plaintiff of his constitutional
rights under 42 U.S.C. 8§ 1986, (11) intentiondiction of emotional distress under stat
law, (12) false light invasionf privacy under state lavand (13) negligent supervisior
under state lawld.).

On January 30, 2013, the Prescott Defatgléiled a motion to dismiss for failurg
to state a claim pursuant to Federal Rafl€ivil Procedure 12(b)(6). (Doc. 48).

. LEGAL STANDARD

A. Motion to Dismiss

To survive a Rule 12(b)(6notion for failure to stata claim, a coplaint must
meet the requirements of Rule 8. Rule 8(g)é2juires a “short and plain statement of t
claim showing that the pleader is entitled thefé’ so that the defendant has “fair notic
of what the . . . claim is artie grounds upon which it rest®&ll Atl. Corp. v. Twombly
550 U.S. 544, 35(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detaile
factual allegations, the pleader’s obligatitsn provide the grounds for relief require
“more than labels and conclosis, and a formulaic recitatimf the elements of a caus
of action will not do.”ld. (citing Papasan v. Allain478 U.S. 265, 286 (1986)). “On &
motion to dismiss, courts are not bound to ptes true a legal conclusion couched as
factual allegation.”Twombly 550 U.S. at 555 (ietnal citations omitted)The factual
allegations of the complaint must be stifnt to raise a right to relief above
speculative leveld.

Rule 8's pleading standard demandsrenthan “an unadoed, the defendant-
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unlawfully-harmed-me accusation&'shcroft v. Igbal 556 U.S. 662, 678 (2009) (citing
Twombly 550 U.S. at 555). A complaint that aBenothing more than blanket assertiol

will not suffice. To survive a motion to disss, a complaint must contain sufficier

factual matter, which, if accepted as true, statetaim to relief that is “plausible on it$

face.” Id. Facial plausibility exists if the pleadeteads factual content that allows th
court to draw the reasonable inference tihat defendant is liable for the miscondu
alleged.Id. Plausibility does not equgbrobability,” but plausibilityrequires more than g
sheer possibility that a defdant has acted unlawfullyd. “Where a complaint pleads
facts that are ‘merely consistent’ with afeledant’s liability, it ‘stops short of the ling
between possibility and plaudity of entitlement to relief.’ld. (quoting Twombly 550
U.S. at 557). Because Plaintiff is proceedipgp se the Court must construe his
Complaint liberally,even when evaluating it under tlggal standardJohnson v. Lucent
Technologies In¢653 F.3d 1000, 1011 (9th Cir. 2Q00However “[s]Jomething labeled 3

complaint but written more as a press release, prolix iteatiary detail,yet without

simplicity, conciseness and clarity as to whplaintiffs are suing for what wrongs, fail$

to perform the essentialrfictions of a complaint.McHenry v. Renne84 F.3d 1172,
1180 (9th Cir. 1996). “Prolix, confusingomplaints . . . impose unfair burdens ¢
litigants and judges.Id. at 1179.

In deciding a motion to dismiss underl®&d2(b)(6), the Court must construe tH
facts alleged in a complaint the light most favorable to tlirafter of the complaint, and
the Court must accept all well-pleaded factual allegations as $tugarz v. United
States 234 F.3d 428, 435 (9th Cir. 2000). Noreddss, the Court does not have to accq
as true a legal conclusion ctet as a factual allegatidhapasan478 U.S. at 286, or an
allegation that contradicts facts thatyrze judicially noticed by the CourShwarz 234
F.3d at 435.

B. Leave to Amend

Under previous Ninth Circuit Court of Appeals precedent, the court wsuad
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spontegrant leave to amend when grantinghation to dismiss, unless a pleading cou

not be cured by the allegation of other fa8se Lacey v. M&opa County 693 F.3d

896, 927 (9th Cir. 2012) (citinQoe v. United State$8 F.3d 494, 497 (9th Cir. 1995)).

However, this precedent has been called intstie by the Court of Appeals, in light o
the recent changes to the Feddrule of Civil Procedurd5, which now allows parties
twenty-one days from responsive pleadings i@atdions to dismiss to amend as of righ
See Lacey693 F.3d at 927.

Moreover, when a party gperly seeks leave to amek the Court considers th¢
following factors when deciding whether or riotgrant leave to ame: (1) undue delay,

(2) bad faith, (3) prejudice to the opposing party, (4) futility of amendment, andg

whether plaintiff has previolilsamended his complain®Vestern Shoshone Nat. Coundi

v. Molini, 951 F.2d 200, 204 (9%ir. 1991). In the prent case, Plaintiff has
previously filed a First Ameded Complaint in response &prior motion to dismiss.
This Court’s Order of Januafy0, 2013 informed Plaintiff &t “[n]o further amendments
to the Complaint will be peritted unless Plaintiff first diains leave of the CourSee
Fed. R. Civ. P. 15(a)(2).” (Doc. 44 at 2 n.Despite this warning, Bintiff's response to
Prescott Defendants’ motion to dismiss inckideveral attempts to improperly add
otherwise amend several of his clains.g; Doc. 54 at 10). Th€ourt could properly
deny plaintiff's attempts t@mend in violation of both ehlocal rules and this Court’s
previous order without furtmediscussion. However, becauge Court must generally
construe a pro se plaintiffs complaint liladly, the Court will consider Plaintiff's
additional allegations in the analy®f the motion to dismiss.
. ANALYSIS

The Prescott Defendants move to dssmall of the claims in Plaintiff's
complaint. (Doc. 48).

A. Malicious Prosecution urder State Law (Count One)

In count one, Plaintiff alleges a claimmflicious prosecution against Defendar
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Savona, Murray, Keller, Thomas-Morgan, and Moore. In Arizona, to succeed on a
law claim of malicious prosecution, the Plaiihthust show that: (1) there was a crimin:
prosecution, (2) that terminated favor of the plaintiff,(3) the defendants were thg
prosecutors, (4) the criminal prosecution wagiated by malice, Yhe prosecution was
without probable cause, and (6)etlprosecution caused damag&ade v. City of
Phoenix 541 P.2d 550, 552 (Ariz9¥5). The existence of prodalrause is a “complete
and absolute defense to aniaac for malicious prosecutionld.

The Prescott Defendants argue the stateclaim of malicious prosecution shoulg

be dismissed because Plaintiff has not allesyeficient facts to show two of the element

needed for a state law malicious prosecutilam, namely: malice and lack of probabE

cause. Specifically, the Prescott Defendaamtgue that Plaintiff has not shown th
prosecution was actuated by lroa and that Plaintiff's versioof the facts as alleged d
not demonstrate that Defendé@dvona did not have probabtause at the time he file
the criminal complaint. In sponse, Plaintiff argues that he has alleged facts that s
Defendant Savona lacked probable causefil®o the criminal complaint and that
Defendants engaged in “wrongful and badthfaconduct” and, as a result, acte
maliciously. (Doc. 38 at 24-6) (Doc. 54 at 3-4).

As stated above, the existence of probable causeabsatute defense to a stat
law claim of malicious prosetion. Accordingly, the Courtill consider first whether,
based on the facts alleged Blaintiff, there was probable ese to initiate the criminal
proceedings.

1. ProbableCause

First, the Court notes that several ad tither counts in Plaintiff's complaint rely
on Plaintiff's argument that Defendant Savalié not have probableause when he filed
the criminal complaint. The exence or lack of probable caus a questioof law to be
determined by the Cour&lade v. City of Phoeni®%41 P.2d 550, 553 (Ariz. 1975). As

result, Plaintiff's statements regarding ack of probable causeire legal conclusions
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that the Court is not required to acceptira® in deciding ora motion to dismissSee

Twombly 550 U.S. at 555 (“on a moti to dismiss, courts are nodund to accept as true

a legal conclusion couched as a factual allegation”). The Court must examine wheth
facts, as alleged, suppdétaintiff's legal conclusion.

To support his legal conclusion thatfBredant Savona lacked probable cause
file the criminal complaint, Plaintiff makes factual allegations relating to a police rej
Judge Ray’s August 5, 2009 Order, anduthienate dismissal of the criminal action.

Plaintiff first argues that, in the poé report, Defendant $ana “admit[s] that
[Plaintiff] did not have the menga to commit a crime” wheRlaintiff sent the second
fax. (Doc. 54 at 2). Plaintifadmits the police report is essi@al to support his malicious

prosecution claim.lg. at 2). Regarding the policeport, Plaintiff states:

Savona ‘denied’ the second faxing complaint against me
because | ‘had not ba served with th@revious complaint

by the time of the second action.’ [Savona] further states [in
the police report] that after | debeen criminally charged for
the first fax, ‘[Mr. Palmer] knows now the state will
prosecute for a violation in ¢hfuture.” Thus he acknowledges

| did not have the requisite meresa for him to charge me for
the second fax. Since | did not know it was a crime to fax the
second time, | could not know it was a crime to fax the first.
Logically, since | did not haveéhe requisite mens rea for
Savona to charge me for thecend fax, | could not have had
the requisite mens rea for htmcharge me for the first.

(Doc. 38 at 24-5). Essentially, Plaintiff agpithat, because Defendant Savona “kne
Plaintiff was unaware he was violating a court order when Plaintiff sent the secon(

“there is no way [Defendarbavona] could [have] beliegte[Plaintiff] was guilty” of

violating the court order by sending the firsk.fdDoc. 54 at 3). As a result, Plaintiff

argues Defendant Savona lacked probahlse#o bring the criminal complaintdy().

Plaintiff provided this police report to tleeurt as an attachment. (Doc. 31 at 1¢
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The Court takes judicial notice ofishpolice report as a public recdr@he police report

states:

On 4/20/09 | received an aatiacequest from Prescott City
Prosecutor Glenn Savona d&té/16/09. The complaint was
denied because the defendant et been served with the
previous complaint by the time of the second action.
Defendant knows now the statdll prosecute for a violation

in the future. Case closed.

2 The Prescott Defendants request that @woaurt take judicial notice of public

records from the criminal case against RI#in(Doc. 48 at 2). Inresponse, Plaintiff
states that he “has no objection to the Cdaking judicial notice of public records.’
(Doc. 54 at 2). As stated above, the Cougeaserally not permitted to consider materi
beyond the complaint in ruling on a motiond®smiss. However, the Court may “tak
judicial notice of matters of publi@cord” in ruling on a motion to dismisSive Points
Hotel P’ship v. Pinsonneayl835 F. Supp. 2d 75357 (D. Ariz. 2011).

“Judicial notice is a tool which the wd and the parties may use to establi
certain facts withoupresenting evidenceVon Grabe v. Sprint PCS312 F. Supp. 2d

1285, 1311 (S.D. Cal. 2003)if@tion omitted). Pursuant to Ru201 of the Federal Rules

of Evidence, a district court may take judicnotice of facts that are not subject {
reasonable dispute and either “generallyokn” in the communityor “capable of
accurate and ready determination by rafeeeto sources whose accuracy cannot
reasonably questioned.” Fed. R. Evid. 201(is), A district court may take judicial
notice “at any stage of the proceedifigFed. R. Evid. 201(b)(2), (d)see also United
States v. Zepedd05 F.3d 1052, 1064 #®Cir. 2013). While a district court may not tak
judicial notice of a fact that is subject teasonable dispute, the court may take judic
notice of undisputed matte of public recordSee Lee v. City of Los Angel@s0 F.3d
668, 689-90 (9th Cir. 2001). Here, Plaintiff states he has no objection to the Court {
judicial notice of the public records. (Doc. &42; Doc. 31 at 18). Because these facts
not disputed by the parties and are mattergutiic record, the Court will take judicia
notice of the following documents: the poliaport (Doc. 31 at 18), Defendant Savona
Motion to Dismiss and Order (2. 48-1 at 4-5), Minute Ery dated June 23, 200&i( at
7), Summons dated March 3, 2008. @t 10), Complaint dated March 3, 2008. @t 11),
Motion to Modify Release Condition&d( at 13), Reply to State’Response to Motion to
Modify Release Conditiondd. at 15-17), Minute Entry dated July 24, 2008. @t 18),
Injunction Against Harassmentl( at 23-24), Motion to Dismisdd. at 27-31), Action on
Request for Criminal Complair{Doc. 54 at 23), Ruling ReAttorney-Client Privilege
Waiver (Doc. 55-1 at 3-5), MinatEntry dated October 22, 2006€.(at 7).
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(Id.). Contrary to Plaintiff's allgation that Defendaravona wrote thipolice report, a

review of the document shows thatwas written and signed by a police officer

Defendant Murray.ld.). As an initial matter, because this police report was not written
by Defendant Savona, it does not demonstiséendant Savona’s apon or state of
mind. As a result, the police report referentgdPlaintiff does not address whether or
not Defendant Savona believed lm&d probable cause to filke criminal complaint, as
Plaintiff alleges. However, even if thioocument did show Defendant Savona’s opinipn
or state of mind, it does not support Pldfis conclusory allegation that Defendant
Savona did not have @able cause to file the criminal complaint.

Plaintiff also argues that Judge yRa August 5, 2009 Order (Doc. 55 at 17)
supports his argument that feedant Savona lacked pmile cause to initiate the
criminal proceedings against him. (Doc. &43). However, Judge Ray’s order addressed
a question of attorney-cliemrivilege and did not evaluatehether Defendant Savona
had probable cause at the time tmeninal complaint was filed.ld.). Further, even if
Judge Ray’s order did conde, as Plaintiff allegedd.), that “there was no crime by

faxing,” this does not chandbke probable cause analysis. ldag as there was probabl

11%

cause at the time the initial crinal complaint was filed, “it is not material” that thg

1%

individual is ultimately found to be innocer@eeCullison v. City of Peoria584 P.2d
1156, 1159 (Ariz. 1978). Wdn there is probable cause to initiate the action, the

prosecutor is “not required to conduct a thafore determining whether or not” to brin

(@)

the chargedd. As a result, Judge Ray’s August2b09 order does ngupport Plaintiff’s
conclusory allegation thaDefendant Savona lacked omable cause to bring the
complaint.

Plaintiff also argues that the fact that Defendant Savonaatéiynfiled a motion
to dismiss the case shows thewas no probable cause itiate the proceedings.
However, “subsequent dismissal of the criatiproceedings does nat and of itself

indicate that there was no probable causéhattime the arrest was made or charges

-10 -
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filed.” Todd v. Melcher 462 P.2d 850, 853 (Ariz. Ct. App. 1969). Accordingl
Plaintiff's factual allegations do not support his legal conclusion that Defendant Sa
lacked probable cause to file the criminaingaint. As a resulthe Court will determine
whether, according to the facts alleged, pbddacause existed to file the criming
complaint.

In analyzing whether therwas probable cause tatiate a criminal proceeding
under a state law claim for malicious prodemy the Court considers whether there w
“a reasonable ground of suspicion, suppotigccircumstances sufficient to warrant g
ordinarily prudent man in believing tlaecused [was] guilty of the offens&sonzales v.
City of Phoenix52 P.3d 184, 187 (#. 2002) (citingMcClinton v. Rice265, P.2d 425,
431 (Ariz. 1953)). “Whether a gen state of facts constitst@robable cause is always
guestion of law to be dermined by the court.Slade v. City of Phoeni®¥41 P.2d 550,
553 (Ariz. 1975). “The test generally applies: upon the appearances presented to
[Prosecutor], would a reasably prudentman have instituted or continued th
proceeding?Gonzales52 P.3d at 187.

In the present case, Defendant Savded & criminal complaint alleging Plaintiff
violated Arizona Revised Staad section 13-2810(A)(2) by “fax[ing] or caus[ing] to O
faxed, papers to the worlgae of the protecteparty without fulilling requirements of
Rule 5(C) of the Arizona Rules of Civil ®redure[].” (Doc. 48-1 at 11). Arizona Revise
Statutes section 13-2810(A)(2) states ttatperson commits intiering with judicial
proceedings if such person kniogly disobeys or resists ehlawful order, process, of
other mandate of a court.” Thus, for probabéeise to have existed this case, there
must have been a reasonable ground ofisiosp supported by circumstances sufficie
to warrant a reasonable man to believe Rlaintiff was guilty ofknowingly disobeying
a court order by faxing papers to the mace of Defendant Thomas-Morgan withol
fulfilling the requirements of ArizonRule of CivilProcedure 5(C).

The term “knowingly” is defined inArizona Revised &tutes section 13-

-11 -

=

von

!

AS

the

e

e

d

Ut




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

105(10)(a) as meaning “with respect to cectdor to a circumstance described by
statute or defining an offensthat a person is aware orlieges that the person’s condug

is of that nature or that the circumstance exlsdoes not require any knowledge of th

unlawfulness of the act or omissibriz. Rev. Stat. § 13-1%(10)(a) (emphasis added).

A person acts “knowingly” if they act “volgarily and intentionallyand not by accident
or mistake."United States v. Jeweb32 F.2d 697 (9th Cir. 1976). Additionally, even if
person believes their actionsedegal, that person catillsact “knowingly” to violate
Arizona Revised States section 13-10%ee State v. Morsé17 P.2d 1141, 1147 (Ariz
1980). Thus, in order to belie Plaintiff “knowingly” disdoeyed the court order, thers
has to be a reasonable belief that Plairdfed voluntarily and Plaiiff's actions were
not by accident, mistake, or inadvertencaimliff's belief that he thought his action:
were legal is irrelevant tthe question of probable causeder Arizona Revised Statute
section 13-105.

In this case, the Plaintiff's only allegatis regarding the lack of probable are

follows:

The injunction against Plaintiff was in effeattthe time of the first fax. (Doc. 48-1

at 23). The injunction stated “[Mr. Palmeshall have no contact with [Defendar

Thomas-Morgan] except through attornelegal process, [and] court hearingsld.).

The injunction also stated “[Mr. Palmer]ahnot go to or near [Defendant Thomas

Morgan’s] or other Protected Person’s Workplacéd: &t 24). On January 23, 2009
Plaintiff was “served” with the injunctiorRlaintiff was aware of the injunction agains
him when the first fax was sent to ieadant Thomas-Morgan (Doc. 38 at 13).

On February 4, 2009, Plaintiff, through an attorney, sent a document to Defe
Thomas-Morgan at her place of work. Thecument was Plaintiff's “first emergency
motion” in the case involving the injunction. (Doc. 38 at 13). Plaintiff admits this
“could not be considered service” since reoahailed a copy of thmotion to Defendant

Thomas-Morgan as service. (Doc. 38 at DBfendant Thomas-Morgadid not agree or
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consent to service by facsimil@atrsmission. (Doc. 55-1 at 5).

On February 4, 2009, “immediatelytaf [receiving] the first fax,” Defendant
Thomas-Morgan informed Defendant Murray tiFd&intiff had violated the injunction.
t

(Doc. 38 at 14). Defendant Murray “instanggnerated” a police report and forwarded
to Defendant Savona “for charginglti(at 14-15). After receiving the police report from
Defendant Murray, Defendant Savona regegstnfo on the fax — who received, when,
where — how addressed cover sheet” from Dad@t Murray. (Doc. 54 at 23). In that
request Defendant Savona further stated éRulof Rules of Civil Procedure indicates
delivery by facsimile is not waed without court order aegreement of the partiesld().
On March 19, 2009, DefendaBavona filed a criminalomplaint against Plaintiff
for knowingly violating a court order undeArizona Revised Statutes section 18-
2810(A)(2). (Doc. 38 at 16).

Based on the facts as alleged by Plaintiff, there was a reasonable groynd

suspicion, supported by circumstances sudfitito warrant a reasonable man to beligve
that Plaintiff was guilty of violating Arona Revised States section 13-105.
Accordingly, as alleged by Plaintiff, Defendé®avona had probabtause to initiate the
criminal proceedings against Plaintiff. Ther&foPlaintiff has failed to state a claim upgn
which relief can be granted for malicious prosecution.
2. Malice

As stated above, the existence of prébaause is an abstéudefense to a state
law claim of malicious prosecutioBlade 541 P.2d at 553. Because the Court has found,
based on the facts alleged by Plaintiffatththere was probableause at the time the
criminal complaint was filed, the Court nerdt reach Defendants’ alternative argument
that Plaintiff did not allege fagtto support a finding of malice.

Accordingly, Plaintiff has failed to s&ta claim upon whickelief can be granted

and count one of malicious prosecuatiender state law is dismissed.

-13 -
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B. Abuse of Process under State Law (Count Three)
In count three of Plaintiff's Amended Cofamt, Plaintiff alleges that Defendant
Savona, Keller, and Murray “knowingly and willlyiacted to use the judicial process fq

an ulterior purpose not proper in the regudanduct of proceedings(Doc. 38 at 27)

(Doc. 54 at 10). Plaintiff argues that the “ovetang purpose of the ‘legal process’ is to

m

‘establish justice™ and, here, the Defendant$ bt use the process to “promote justic

because they “presented falatied evidence to the court.” (Doc. 54 at 11). Plaintiff

claims that Defendant’s “ulterior motive wasstop [Plaintiff] from faxing motions as g
favor to defendant Thomas-Morganld .

Under Arizona law, abusef process requires “(1) a willful act in the use ¢
judicial process (2) for an ulterior purmosot proper with the geilar conduct of the
proceeding.”"Houston v. Arizon&tate Bd. of EducNo. CV-10-816(0PHX-GMS, 2012
WL 466474, at *7 (D. ArizFeb. 14, 2012) (citindlienstedt v. Wetzeb51 P.2d 876, 881
(Ariz. App. 1982)). “An ‘ulterior purpose’ rpiires showing that & process is ‘used
primarily to accomplish gourpose for which the press was not designed.Td.

However, to state a claim for abuse of proc#ss,not enough to allege a defendant, wi

UJ

=

”

11°)

L

Df

legitimately used the process for its authorized purposes, had “bad intentions . |. .

incidental motive of spite or an ulterigaqurpose of benefit to the defendanid. A
plaintiff alleging an abuse of process clamust allege “that the defendant used a co

process for a primarily improper purposenda that, in using t@ court process, the

defendant took an actothat could not logically be plained without reference to the

defendant’s improper motivesSee Crackel v. Allstate Ins. C82 P.3d 882, 889 (Ariz.
App. 2004).

Plaintiff alleges that it was an abuse abgess for a criminal eoplaint to be filed
against him based on his faxDefendant Thomas-MorgaAs determined above, base
on the facts alleged by PlaififiDefendant Savonhad probable cause believe Plaintiff

knowingly violated a court orde Based on this reasonable belief of probable cat
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Defendant Savona filed a crimal complaint against Platiff. These allegations are
insufficient to state a clai for abuse of procesSee Morn v. City of PhoeniX30 P.2d
873, 877 (Ariz. App. 1986) plaining that simplyinitiating a lawsuit cannot, on its own
amount to abuse of process).

Furthermore, according to the facts gdd by Plaintiff, Defendant’'s “ulterior
motive” was to prevent Plaintiff from faxing motions “as a favor” to Defendant Thon
Morgan. (Doc. 54 at 11). First, Plaintiff #i@lleged no facts that support his statems
that the criminal complainvas filed only “as a favor” foDefendant Thomas-Morgan
Even assuming, arguendo, that Plaintiff's wported statement isue, “an incidental
motive of spite or an ulterior purpose” iissufficient to support claim for abuse of
process.Arizona State Bd. of Edyc2012 WL 466474, at *7Second, the fact that

1as-

2Nt

Defendant Savona intended to prevent Plaintiff from faxing motions to Defendant

Thomas-Morgan is not an improper or ulteriaotive. In fact, tk criminal complaint
was filed to pursue criminal charges beea®4aintiff sent a fax to Defendant Thoma
Morgan, which based on the fads alleged by Plaintifefendant Savona reasonab
believed was a violationf the civil injunction® It is not improper that, by filing the
criminal complaint, Defendantstended to preverRlaintiff from sending future faxes td

Defendant Thomas-Morgan. Thacts alleged by Plaintiff fail to state an improper

ulterior purpose and, as a result, Plaintiff has failed to state a claim for abuse of pro¢

Accordingly, Plaintiff count three of &htiff's Amended Comiaint is dismissed.

® The Injunction Against HarassmeStates, “WARNINGS TO DEFENDANT:
This Injunction shall be enfoed, even without registratioby the courts of any state.’
(Doc 48-1).SeeArizona Revised Statutes section3&02(M) (“Criminal violations of an

order issued pursuant to theection shall be referred to appropriate law enforcement

agency. The law enforcementemgy shall request that agsecutorial agency file the
appropriate charges. A violation of an araé protection shall not be adjudicated by
municipal or justice court unless a complaint has been filed.”)

-15 -
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C. Intentional Infliction of Emotional Distress under State Law (Count
Eleven)

In count eleven, Plaintifdlleges that the actions Bfefendants Savona, Murray
Thomas-Morgan, Moore, and Keller, were extegmutrageous, intentional, reckless, a
“intended to harm — andid harm — Plainff.” (Doc. 38 at 32). Plaitiff argues that “it is
self-evident that it is extreme and outrageoanduct when a Proseor, with malice and
aforethought, arbitrarily and capriciougbyosecutes someone whdme knows did not
commit a crime.” (Doc. 54 at 18).

In Arizona a party is liable for intennal infliction of emotional distress when
that party, “by extreme and wageous conduct, intentionally or recklessly causes se\

emotional distress to anotheiGodbehere v. Phoenix Newspapers, ,If&3 P.2d 781,

785 (Ariz. 1989). “Extreme and outrageogsnduct requires that plaintiff prove

defendant’s conduct exceeded all bounds liystwalerated by decent society . . . an
[caused] mental distress of a very serious kiidl.(internal citations omitted).

Because the Court has determined altbe¢, based on the facts as alleged
Plaintiff, Defendant Sasona did haveprobable cause to filéghe criminal complaint
against Plaintiff, Plaintiff's allegation # Defendant Savona acted “with malice af
aforethought” fails to state @aim for intentional inflictionof emotional distress. (Doc
54 at 18). In regards to the other named mi#gd@ts for this claim, the facts alleged &
Plaintiff do not support Plaintiff's claimthat Defendants actions were “extreme a
outrageous.” The facts alleged by Plaintiff failstate a claim for tentional infliction of
emotional distress against Defendants dday Murray, Thomas-brgan, Moore, and

Keller*

* Even if the Court were to accept PRigi’'s legal conclusin that Defendant

Savona lacked probable cawsetrue, Plaintiff has still failed to state a claim upon WhiE\h

relief can be granted for imgonal infliction of emotional distress. The conduct th
Plaintiff alleges is not “so outrageous inachcter, and so extreme in degree, as to
beyond all possible bounds of decency, and@oregarded as ratious, and utterly
intolerable in a aillized community.” Ford v. Revlon, In¢.734 P.2d 580, 585 (Ariz.
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Accordingly, Plaintiff has failed to s&a claim upon whickelief can be granted
and count eleven for intentional inflictia emotional distress is dismissed.

D. False Light Invasion of Privay under State Law (Count Twelve)

In count twelve, Plaintiff alleges @h Defendants Savona, Murray, Thoma
Morgan, Moore, and Keller, made statemehtd they “knew (oreasonably should have
known)” were “untrue and intended to n@present Plaintiff's character, history
activities, and beliefs” and thesfalse and/or misleadingatements were made publi
by way of court record.” (Doc. 38 at 32). Speally, Plaintiff argues that the criminal
complaint which “falsely chged [him] as a criminal” wa%ublicized” and represented
Plaintiff “in a false light that a reasonablergen would find highlyoffensive.” (Doc. 54
at 19-20)

Under Arizona law, the claim of faldght invasion of priacy is intended to
protect against the conduct khowingly or recklessly pdishing false information or
innuendo that a “reasonable persavduld find “highly offensive."Godbeherg783 P.2d
at 786. To recover for falseght invasion of privacy, a plaiff must allege facts showing
the defendant published infoation with knowledge of # falsity or with reckless
disregard for the trutid. “The Arizona Supreme Court has made clear, however, thaf
standards for proving false lightvasion of privacy are quitgringent by themselves an(

that the tort protects againstnarrow class of wrongful conduthat falls just short of

outrage.”Lemon v. Harlem Gladtrotters Intern., InG.437 F.Supp.2d 1089, 1108 (D.

Ariz. 2006). The publication “mmst involve a major misrepresation of [the plaintiff's]
character, history, activities, or beliefs, moerely minor or unimpdant inaccuracies.”
Id. at 787.

Plaintiff's argument that Defendants attavith knowledge ofthe falsity or with

1987) (internal citation omitted).

> Plaintiff offers no allegations as toww Defendants Savona, Murray, Thoma
Morgan, Moore, and Keller each made falssteshents in the crimal complaint that
was filed against him.
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reckless disregard for the thitin the course of filingand pursuing the criminal
complaint is entirely based on Plaintiffargument that Defendant Savona lacks
probable cause. As a result, because thatGms found there was probable cause ba
on Plaintiff's allegations, i argument is precludettl. at 786.

Further, Plaintiff's argument that he @aced in a “false light” because th
criminal complaint creates a public court rectrdt represents him as a “criminal” dos
not support a claim for fads light invasion ofprivacy. Arizona favors an “open
government and informed citizenry” and “recoidsall courts . . . are presumed to G
open to any member of the public.” Ariz. Rup. Ct. 123(c)(1). Other than documen
listed in Arizona Rule of Superior Court 1&32)(A), adult criminal case files are ope
to the public unless otherwise prohibited by lamsealed by court order. Ariz. R. Suf
Ct. 123(d)(2)(C). Despite Plaintiff's argumentsthe contrary, official court records ope
to public inspection cannot supp@m action for invasion of privacyseeRestatement

(Second) of Torts § &P, cmt. d (1977§.Because the criminal oplaint in this case is

considered a public record arsdopen to public inspection, Plaintiff has failed to state

claim upon which relief can be granted and cawetve of false lightnvasion of privacy
Is dismissed.
E. Negligent Supervision unér State Law (Count Thirteen)

In count thirteen, Plaintifdlleges that the City of Prestt is liable on a theory of

® See also Cox Broadcasting Corp. v. Co#B0 U.S. 469, 495 (¥8) (“States may not
impose sanctions on the publication of truthiftformation contained in official court
records open to public inspection.Baker v. Burlington Northern, Inc587 P.2d 829,

822-23 (denying false light claim when pubtioa was an accurate recitation of public

court records);Coverstone v. Davies239 P.2d 876, 880 (Cal. 1952) (“The fac
concerning the arrest and prosecution tadse charged with violation of the law ar
matters of general public interest. Therefore publication of details of such officia
actions cannot, in the absence of dedtory statements, be actionable FHyubbard v.
Journal Pub. Cq.368 P.2d 147, 148 (N.M.962) (“the right to privacy is not invaded b
any publication madén a court of justice”) (quotig Samuel D. Warren & Louis D,
Brandeis,The Right to Privacy4 Harv. L. Rev. 193 (1890)).
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negligent supervision. (Doc. 38 at 32-33). Riifi argues that th€ity of Prescott has no
“oversight protocol” of Defendds Savona, Murray, and Keller, and, as a result, the (
of Prescott is liable for the actions of Deflants Savona, Murray, and Keller. (Doc. 54
20).

In order to state a claim of negligenfpgrvision under stateva a plaintiff must
allege that (1) the employer knew or stibblave known that (2) an employee was n
competent to perform his or her job duties &)dthe employer’s failure to supervise tha
employee caused injuty the plaintiff. Humana Hosp. Desert Wlay v. Superior Court
of Arizona In and For Maricopa County42 P.2d 1382 (ArizApp. 1987). Additionally,

in order for an employer to be held liable fegligent supervision, a court must first find

that an employee actually committed a t&then v. Stanley9l P.3d 346 (Ariz. App.
2004).

Plaintiff has failed to state a tortaoih against any employee of the City (¢
Prescott. Because Plaintiff has failed to state a claim for a tort action against any
City of Prescott’'s employees their individual capacity, Plaintiff has failed to state
claim for negligent supervision amst the City of Prescott.

Accordingly, count thirteef negligent supervision ued state law is dismissed

F. 42 U.S.C. § 1983 Claims

Plaintiff has alleged five claims puesut to 42 U.S.C. 8983 claims against
certain Defendants. Section 1983 is nobarse of substantive rights on its ov@@raham
v. Connor 490 U.S. 386, 393 (1989Section 1983 provides a cause of action agai
persons acting under color oast law who have violatedghts guaranteedly the United
States Constitution and federal law. 42 @.5§ 1983. To stata claim under 8§ 1983, g
plaintiff must allege that: (1the conduct about which l®mplains was committed by @

person acting under the color of state lamg é) the conduct deprived him of a feder

constitutional or statutory rightVood v. Ostrandei879 F.2d 583, 587 (9th Cir. 1989). A

plaintiff must also allege that he suffered aafic injury as a redtiof the conduct of a
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particular defendant and he stwallege an affirmative linketween that injury and the
conduct of the defendarmRizzo v. Goodet23 U.S. 362, 372, 377 (1976).
1. Second Amendment (Count Eight)

In count eight, Plaintiff alleges that adant Savona is liable for a violation G

Plaintiff's Second Amendmentgits. Plaintiff argues thdiis Second Amendment right$

were violated when Judge Markham setemporary release condition that prohibite
Plaintiff from possessing any adly weapons during the pendency of the criminal ca
(Doc. 38 at 22, Doc 48-1 a8). Plaintiff further argues #t Defendant Savona is liablg
for a violation of Plaintiff'sSecond Amendment rights besauhe opposed Plaintiff's
motion to modify tle release conditions.

Taking the facts alleged by Plaintiff agdrfor purposes of the motion to dismis
Plaintiff has failed to state a claim forwaolation of his Secod Amendment rights.
Plaintiff alleges his Second Amendment rigivesre violated by the release conditions
set by Judge Markham. Plaintiff has not named Judge Markham as a defendant
case and, as a result, cannot state a claamstghim. Moreover, any amendment to nar
Judge Markham as a defendant would k#efibecause Judge Markham is entitled
absolute judicial immunity to all actions taken in his judicial capa8ige Forrester v.
White 484 U.S. 219 (1988Mireles v. Wacp502 U.S. 9 (1991)Cleavinger v. Saxner
474 U.S. 193 (1985%5tump v. Sparkmad35 U.S. 349 (1978Pierson v. Ray386 U.S.
547 (1967).

Plaintiff attempts to argue that Def#ant Savona’s motiopractice equates tg
Judge Markham'’s order. (Doc. 38 at 22). Pattsguments and motions are not an org
of the court and Defendant Savona is na@ #ppropriate defendant. Further, even
Defendant Savona were the apgmiately-named state actor aiitiff cannot state a claim
against him because prosecutors are entitlgadsecutorial immunity “when performing
the traditional functions of an advocat&eénzler v. Longanba¢i10 F.3d 630, 636 (9th

Cir. 2005) (“A prosecutor is ptected by absolute immunity from liability for damagg
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under 8§ 1983 ‘when performing the tradital functions of an advocate’ [citatiof

omitted].”).

Based on the foregoing, Plaintiff hdailed to state aclaim against Judge

Markham or Defendant Savona arising frdutdge Markham'’s order. Accordingly, cour

eight is dismissed.
2. Fourth Amendment (Count Two)

In count two, Plaintiff alleges th@efendants Savona, Murray, Keller, Thoma
Morgan, and Moore violated his Fourth Amdment rights. Plaintiff alleges tha
Defendants caused Plaintiff to be “unreasonabl[y] seized initially and continuousl
more than five months” by filing the crimingbmplaint and “causg to be issued” a
“[c]ourt [sjummons against Plaintiff orderinga#tiff to stop and appear on certain day
before the Prescott court under threatafventional arrest.” (Doc 38 at 26).

In the Motion to Dismiss, the Prescott Dedants argue that &htiff has failed to
allege that Plaintiff was “seized” underetrourth Amendment. The Prescott Defenda
specifically argue that “an app@ace on a mere summons, subjeddaninimugelease
restrictions, is not an unreastaseizure.” (Doc. 55 at 5).

To state a claim for a Fourth Amendmerdlation a party muséllege first that
the challenged conduct constéa a search or seizutdnited States v. Attsp®00 F.2d
1427, 1429-30 (9th Cir. 1990). A person iszed under the Fourth Amendment whe
“by means of physical forcer show of authority,” t# freedom of movement is
terminated or restraineddrenlin v. Californiag 551 U.S. 249, 2542007). The Ninth

Circuit Court of Appeals has held that person is not seized under the Four

’ Plaintiff also incorporates his previ® argument that Defdant Savona lacked
probable cause to file the criminal cdaipt and, as a result “the seizure wza
unreasonable” under the Fourth Amendmenag[®»4 at 6). However, because the Col
has determined above that probable caudeegist to file the complaint based on th
facts alleged by Plaintiff, th argument fails to state @daim for a Fourth Amendment
violation.
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Amendment when they are required, by the @tk of a pretrial release, to “obtair
permission of the court before leaving 8tate and [to] make court appearanc&siam
v. City of Burbank352 F.3d 11881193 (9th Cir. 2003). The court Karam also noted
that,

Cases decided by our sistercaits in which they have
concluded there was a seizureident to pre-trial release
have involved conditions sigmfntly more retrictive than
those in the present cas8ee, e.g. Johnson v. City of
Cincinnati 310 F.3d 484, 493 (6tGir. 2002) (“[I]n each of
the cases addressed by our sistaquits, the government not
only curtailed the suspect’s right interstate travel, it also
imposed additional restrictions. ,.such as obligations to post
bond, attend court hearings, aswhtact pretrial services.”).

Karam, 352 F.3d at 1193.

According to the facts alleged by akitiff, the conditions imposed by the
summons required “Plaintiff to stop and appearcertain days before the Prescott col
under threat of conventional arrest.” (Doc. &826). Plaintiff stas that the conditions
did not expressly restrict him from leaving ttate. (Doc. 54 at 7). As a result, accordif
to the facts alleged by Plaintiff, Plaintiffas not seized for pposes of the Fourth
Amendment. Because Plaintiff was neveeized” as contemplated by the Fourt
Amendment, Plaintiff has failed to statelaim for a Fourth Amendment violation.

Accordingly, count two o¥iolations under the Fourthmendment is dismissed.

3. Fifth Amendment (Count Four)

Plaintiff concedes in his First Amded Response to Bamdant’s Motion to
Dismiss that this count shoulte dismissed. (Doc. 54 at {)Plaintiff withdraws this
Count as it seems redundant and best covered in Count Five.”).

Accordingly, count five is dismissed.

4. Fourteenth Amendment Maliciaus Prosecution Claim (Counts
Fiveand Seven)
Plaintiff alleges 8 1983 claims aigst Defendants Murray, Savona, Kelle
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Thomas-Morgan, and Moore based on nmalis prosecution undethe Fourteenth
Amendment in both counts five and sevBecause these claims appear to be basec
the same legal argument, the Court will adas these two counts together. Plaintiff’
argument on claims is based on his previangument in count one that Defenda

Savona lacked probable causdilathe criminal complaint.

In order to state a claim of maliciopsosecution under § 1983, a plaintiff musg

allege that the defendants peoated plaintiff “with maliceand without probable cause
and that they did so for the purpose ohylag [plaintiff] equalprotection or another
specific constitutional right.Freeman v. City of Santa An@8 F.3d 1180 (9th Cir. 1995
(emphasis added). As determingobve in count oneRlaintiff has failed to allege facts
that, if accepted as true, state a claim for malicious prosecution because Plaint
failed to plausibly allege lack of probable cause.

Accordingly, counts five and seven are dismissed.

5. FourteenthAmendmentBrady Claim (Count Six)

In count six, Plaintiff alleges thaDefendants Murray and Savona deprive

Plaintiff of his Fourteenth Aendment right as stated Brady v. Marylandbecause
Defendants “[withheld] exculpatory evidencéDoc. 38 at 28). Acaaling to Plaintiff,
the “exculpatory evidence” ithe police report written by Dendant Murray that the
Court discussed above when analyzing coum¢ of Plaintiff's Amended Complaint
(1d.).

In response, the Prescott fBledants argue that Plaiffi cannot state a § 1983
Brady claim because there was no trial, Rldi was not found gilty, and the charges
were ultimately dismissed. (Doc. 48 at 1%he Prescott Defendandédso argue that the
alleged exculpatory evidencthe police report, “‘@s neither exculpatory nor materig
and therefore does not suppoBrady claim.” (Id. at 15).

Under Brady v. Maryland 373 U.S. 83 (1963), the government has

constitutional duty to disclose material elpatory evidence ta criminal defendant

-23-

on

ff h

L




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

before trial. Exculpatory evahce is material “if there ia reasonabl@robability that,
had the evidence been disclosed to the defethe result of the proceeding would hay
been different.”United States v. Bagleyt73 U.S. 667, 682-841985). “A successful

Brady claim requires three findingél) the evidencat issue is favorable, either becau:

it is exculpatory or becauseis impeaching; (Rsuch evidence vgasuppressed by the

prosecution, either willfully or inackrtently; and (3) prejudice resulted®twood v.
Schrirg, 489 F. Supp. 2d 982, 18 (D. Ariz. 2007) (citingStrickler v. Greene527 U.S.
263, 281-82 (1999)).

The third requirement of “prejuck” is an essential element toBaady claim.
Buckheit v. DennjsNo. 3:09-cv-05000-JCS, 2013 WI7BL6, at *10 (N.D. Cal. Jan. 3
2013). The court ilBuckheitconsidered the third requirement oBeady claim in a case
where, similar to the present cafieg plaintiff was not convicted. THauckheitcourt’'s

thorough analysis and discussion appti®the facts in the present case:

Plaintiff was never convicted, naras he ever charged by the
County. Althoughthe Ninth Circuit has not explicitly held
that a conviction is a prerequisite foBeady claim,see Smith

v. Almada 640 F.3d 931 (9th Cir. 2@}, three circuit courts
have.See Morgan v. GentZ166 F.3d 13071310 (10th Cir.
1999) (“Regardless of any misconduct by government agents
before or during trial, a defidant who is acquitted cannot be
said to have been deprivedtht right to a fair trial.”)Flores

v. Satz 137 F.3d 1275, 1278 (11@ir. 1998) (“Plaintiff was
never convicted and, therefore, did not suffer the effects of an
unfair trial. As such, the facts of this case do not implicate the
protections ofBrady.”); McCune v. City of Grand Rapids
842 F.2d 903, 907 (6th Cir. 198@jolding that “[b]ecause the
underlying criminal proceedg terminated in appellant’s
favor, he has not been injareby the act of wrongful
suppression of exculpatory evidence” and thus cannot
maintainBrady-based § 1983 claim). l@mith v. Almadathe
Ninth Circuit declined to dede whether a § 1983 plaintiff
was barred from assertingBrady claim after he spent five
months in jail but was ultimatglacquitted at a second trial.
See Almada640 F.3d at 941-42.
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2013 WL 57716 at *10. UnlikeBuckheit where the plaintiff was found factually
innocent, in the present case the criminal complaintnagd?laintiff was dismissed.
However, this distinction does nchange the reasoning used by @eckheitcourt.
Assuming, for purposes of this ordérat the police report is considerBdady material,

Plaintiff cannot state a claim undBrady because he has notidacannot, allege facts

that would show he was prejudiced by atlgged withholding of exculpatory evidencs.

Moreover,‘[ Brady does not] impose[ | a general reguinent of pretrial disclosure
of exculpatory material. Due process, it $aid, requires onlythat disclosure of
exculpatory material be made in sufficient time to permit defendant to make effectiv|
of that material.” LaMere v. Risley827 F.2d 622, 625 (9th Cir. 1987) (alterations
original) (internal citation omittedsee United States v. Dupuid60 F.2d 1492, 1501 (9th
Cir. 1985) (holding that disclosindgdrady material a week after trial began wg
permissible where the defendant “had ample opportunity to take advantage ¢
information provided”). Here, even if the police report werady material, Plaintiff has
suffered no prejudice from Defendants’ allegatiifa to disclose the police report to hin
prior to the dismissal of the case. Pldinhas not alleged hovhe was deprived of
effectively using the police report prior to tsmissal. Accordingly, Plaintiff has faileg
to state a claim upon which relief can be granted basedaady violation.

Accordingly, count six of Plaintiff's 8 1983radyclaim is dismissed.

K. Conspiracy and “Neglect to Preent” under 42 U.S.C. 88 1985(3) &
1986 (Counts Nine and Ten)

Plaintiff concedes that counts nine and tee related and the failure to state
claim under § 1985(3) also resultsdismissal of Plaintiffg 1986 claim. (Doc. 54 at 17
(“Plaintiff agrees thatCounts 9 & 10 are related, aridthe first fails, so does the
second.”). Accordingly, the Court will first cader Plaintiff’'s § 19883) claim. Plaintiff
generally alleges that Defendants “conspiredirag} [Plaintiff]” in an effort to “civilly

prosecute [Plaintiff].”
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Four elements are required tatst a cause of action under § 1985&ver v.
Alaska Pulp Corp.978 F.2d 1529, 1536 (9th Cir. 1992 plaintiff must allege: “(1) a

conspiracy; (2) for the purposes of depriviegher directly or indirectly, any person or

class of persons of the equmbtection of the laws, or @qual privileges and immunities
under the laws; and (3) an act in furtheraatéhis conspiracy; (4) whereby a person
either injured in his person orqperty or deprived of any riglarr privilege of a citizen of
the United States.ld. To state a claim for conspiracy, a party must allege specific f
that state “overt acts done in furtherance of the conspir&anthez v. City of Santa
Ana 936 F.2d 1027, 1039 (9ir. 1990). Conclusory stateants, alone, unsupported b
“specific acts showing an agreent or meeting of the minds tteprive plaintiffs of their
constitutional rights” are insufficiénto state a claim under § 1985(3Jomm. for

Immigrant Rightsof Sonoma Cnty. \Cnty. Of Sonoma644 F. Supp. 2d 1177, 120;
(N.D. Cal. 2009).

Plaintiff generally alleges that Defgants Savona, Murray, Thomas-Morga
Moore, and Keller communicated with oneogher on various occasions and discusg
the complaint against Plairtif Plaintiff alleges no specific facts to support th
conclusory allegation that Defesuats were acting in conspiraty deprive Plaintiff of his
constitutional rights. Further, even assumiaiguendo, that Plaintiff has alleged enou
facts to state a conspiracy, Plaintiff stilil$ato state a claim upon which relief can G
granted for conspiracy because as discussedeaBlaintiff has failedo state a claim for
a violation of anyof Plaintiff's constitutional rights.

Accordingly, Plaintiff counts nine and ten are dismissed.

IV. THE REMAINING DEFENDANTS
On October 29, 2010, Plaih filed his original complant in this case against

Defendant Savona and “Jane Doe” Savona, dnsland wife. (Doc. 1). Plaintiff did not

timely return the service paets for the Marshals to senDefendant Seona with the

Complaint and the Court set a show causeigaequiring Plaintiff to appear and shoy
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cause why the case should not be dismissefailore to prosecute and failure to comply

with the Court’'s Orders. (Do®). When Plaintiff did nbappear for the show caus

D

hearing, the Court dismissed the case witlprajudice. The Court of Appeals reversed
this Court’s decision on the &ia that the Court did not shats work in analyzing the
factors that are to “guide” éhcourt’'s decision as to wheth® dismiss fo failure to

prosecute. (Doc. 18-2). In its Order, the GafrAppeals did not address the fact that
Plaintiff failed to comply with two Orders dlie Court, which is an independent basis for
dismissal. $ee id. The Court of Appeals likewise ditbt address the fact that PIainti:I(

never made a showing of good cause for hisrato return the sgice packets within
the time set by the Court’s Order(See id).

After the case was remanded, on Noven#igr2012, Plaintiff filed what he titled
his “Zeroth Amended Complaint,” naming thalowing Defendants: Glenn A. Savona
and Jane Doe Savona, husband wife, Dan Murray and da Doe Murray, husband and
wife, Christine Keller and Joseph Keller,feviand husband, Melly Thomas-Morgan,
and Mark M. Moore and Jari2zoe Moore, husband and wife. (Doc. 20). Plaintiff filged
Proofs of Service of the “Zeroth Amend€mplaint” with theCourt for the following
Defendants: Dan Murray, Jane Doe Murrayg @ity of PrescottChristine Keller, John
Doe Keller, Glenn Savona, Jane Doe Savona.J®@wary 2, 2013, Plaintiff filed a First
Amended Complaint, naming the same Defemslas he named in his “Zeroth Amended
Complaint.” (Doc. 38). There 130 evidence in thRecord that Plainfi has ever served
Defendants Melody Thomas-Mgan and/or Mark M. Moorand Jane Doe Moore with

any of his complaints.

® Accord Federal Rule of Civil Procedure) (“If a defendant is not serveq
within 120 days after the complaint is filethe court—on motioror on its own after
notice to plaintiff—must dismiss the action without prejudiegainst that dendant . . . .
But if the plaintiff shows good cause foretthailure, the court nat extend the time for
service for an appropriate period.”) (emphasis added).
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Plaintiff failed to serve Melody Thoas-Morgan and Mark M. Moore and Jare
Doe Moore within the time s$an this Court’'s Order of October 24, 2012 (requiring
service within 30 days). @. 19). Moreover, Plaintiff failed to serve Melody Thomas-
Morgan and Mark M. Moore anthne Doe Moore within 120 g of the filing of either
the “Zeroth Amended Complaint” or thiéirst Amended Complaint as required hy
Federal Rule of Civil Procedu&gm). Based on Plaintiff's pr experience in this very
case, Plaintiff should be well-aware of the rtib@at he must timely serve Defendants.

However, the Court of Appeal’s opinion maybkagiven Plaintiff the impression that h

D

is not required to diligently psecute his case. Accordingipe Court will not, at this
time, dismiss this case for faikito serve as required by FealeRule of Civil Procedure
4(m) or failure to prosecute under FederaleRaf Civil Procedure 41(b), both of which
are implicated by Plaintiff'sack of diligence.

The Court nonetheless finds dismissat@®efendants Meldty Thomas-Morgan,
Mark M. Moore and Jane Dddoore appropriate becausesitissal against non-moving
Defendants is appropriate, where, asehdhe non-responding Defendants are in| a
position similar to the moving DefendantSee Abagninin v. AMVAC Chem. Coi§45
F.3d 733, 743 (9th Cir. 2008) (“A [d]istridt]ourt may properly on its own motior
dismiss an action as to defendants who motenoved to dismiss where such defendants
are in a position similar to that of movidgfendants.”) (internal citations omitted). The
only well-pled allegations anst Defendants Melody Thomstorgan, Mark M. Moore
and Jane Doe Moore fail to state a claim updmch relief can be granted pursuant (o
I

claims against Melody Thomas-Morgakllark M. Moore and Jane Doe Moore afe

Federal Rule of Civil Procedure 12(b)(6) asadissed at length herein. Accordingly, a

dismissed.
V. CONCLUSION
Based on the foregoing,
IT IS ORDERED that Defendants Glenn Savorizan Murray, Christine Keller,
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and the City of Prescott's (“Prescott Defiants”) Motion to Dismiss (Doc. 48) ig
granted.

IT IS FURTHER ORDERED that this case is dismissedth prejudice as to all
Defendants.

The Clerk of the Court shall entedgment for Defendants accordingly.

Dated this 21st day of August, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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