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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Felix H. Kinlichee; et al., No. CV11-8038-PCT-JAT
Plaintiffs, ORDER
V.

United States of America,

Defendant.

Pending before the Court is Defendanilstion to Dismiss certain claims mad
by Plaintiffs. (Doc. 47). Plaintiffs filed Response (Doc. 52), and Defendant fileo
Reply (Doc. 56). The Court rules on the Motion.

l. BACKGROUND

From November 5, 2009 to Noveerb 8, 2009, Filbert Kinlichee (“Mr.
Kinlichee”) went several times to the Engency Departmen(*ED”) at Chinle
Comprehensive Health Care Facility (“CCHCE"(Doc. 1 at 1, 3-5)During each of the
ED visits, CCHCF medical providers evaie@d and treated Mr. Klichee, and then
discharged him to his homeld(at 4). On November 8, PO, Mr. Kinlichee developed
respiratory distress, was taken to the CEHED for a third time that day, receive
unsuccessful resuscitation measures, and dlddat(5).

Mr. Kinlichee is survived by five bilogical children. (Doc. 1 at 2-3)|

! CCHCF is located in Chinle, ArizonaDoc. 1 at 1). CCHCEF lies within the
Navajo Nation and is operated by Defendlinited States througthe Indian Health
Services. Ifd. at 1, 2).
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Additionally, in 1992,when Plaintiff Priscilla Davis (“Ms. Davis”) was approximately

age six, Mr. Kinlichee became Ms. Dawsstepfather because her natural mother,

Sartreva Blacksheep, mad Mr. Kinlichee. Id.). In 2003, Mr. Kinlichee obtained
guardianship of Ms. Davis after his mage to Ms. Blacksheep endedd.).

In May 2010, Scott E. BorMr. Borg”), Plaintiffs’ atorney, prepared a Standar
Form 95 “Claim for Damage, Injury, or Dé&atfor each of Mr. Kinlichee’s biological
children, and for Ms. Davis (tH&orms”). (Doc. 45-1 at BO). Mr. Borg addressed an(
sent the Forms to the United States Depantnoé Health & Human Services (“HHS).
(Id. at 3, 5, 8, 10, 13, 15, 120, 23, 25, 28, 30)Mr. Borg signedeach of the Forms,
“Scott E. Borg for. .. .” Ifl.). On one of the Forms, theord “Attorneys” was included
next to Mr. Borg’'s law firm name. Id. at 8). The “Amount ofClaim” for “Wrongful
Death” was listed on each o as “$10,000,000.00.” Id.). The Forms described thg
medical care that Mr. Kinliade received in the CCHCF ED etlevents at the time of
Mr. Kinlichee’s death, and the allegatioratmegligent care led to his deathd. @t 3-4,
8-9, 13-14, 18-19, 23-24, 28-29). way 24, 2010, HHS stamped the Forms
“Received.” (d.).

From May through December of 2010, HEkNt three letters to Mr. Borg, as we
as a fourth letter on March 7, 2011. (Ddé-1 at 32-33, 35-36, 3942-43). The first
letter requested additional informatiofrom Mr. Borg, incuding a letter of
representation. ld. at 32-33). The next three letters reminded Mr. Borg to send HHS
requested information. Id, at 35-36, 39, 42-43). Each tie four letters contained &
warning that under 45 C.F.R. 35.4(d), HHS could deem iMBorg’s clients’ claims
abandoned if the requested informatiorswat received withithree months. I¢. at 32-
33, 35-36, 39, 42-43). Eadi the four letters was addiged to “Scott B, Esq.,” and
referred to “your clients’ clans” in the first sentence.ld; at 32, 35, 39, 42).

On March 14, 2011, approximately teronths after HHS marked the Forms 3
received, and before Mr. Borg had receiva disposition from HHS on his clients

claims, Mr. Borg filed a wrongful death cotamt (the “Complaint”) in this Court on
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behalf of Mr. Kinlichee’s five biological chilgn and Ms. Davis. (Doc. 1). Plaintiff$

alleged that negligence on the part of HEIF= employees resulted in Mr. Kinlichee’
death. [d. at 5-8).

On May 26, 2011, HHS sent Mr. Borgfidth letter. (Doc. 59 at 1). HHS
addressed the letter to “Stde. Borg, Esquire.” I(l.). The letter stated that it was
“notice of final determination on the claimand informed Mr. Borg that because h
clients filed a lawsuit, their clais made to HHS were deniedd.].

On June 22, 2012, the Family Court thie Navajo Nation in Chinle, Arizong
entered its “Order Validating Navajo Commbaaw Adoption.” (Doc. 52-1 at 1-10).
That Navajo Nation court ordestablished Mr. Kinlichee a4s. Davis’s adoptive father.
(Id. at 10). The order was posthumous (as to Mr. Kinlichee) and retroactive to }
(I1d.).

On June 11, 2012, Defendant filedetipending Motion to Dismiss Plaintiffs]
wrongful death claims. (Doc. 47). On Judg 2012, Mr. Bordiled a Response on
behalf of Plaintiffs. (Doc. 52). On Ju®y 2012, Defendant filed a Reply. (Doc. 56).
Il.  DISCUSSION

In its Motion to Dismiss, Defendamhakes two arguments for why the Coufrt

should dismiss Plaintiffs’ claims (Doc. 47 at 2-3). First, Defendant argues that all
Plaintiffs’ wrongful death @ims should be dismissed for lack of subject mat
jurisdiction under Rule 12(b)(1).1d{ at 2). Second, Defendant argues that Ms. Dav
wrongful death claim shoulde dismissed under Rule 12(b)(1) for lack of subject ma
jurisdiction because shlacks standing to be a plaintifiid(at 2-3).

Rule 12(b)(1) “allows litignts to seek the dismis¢saf an action from federal
court for lack of subject matter jurisdictionTosco Corp. v. Comty$or a Better Envit
236 F.3d 495, 499 (9th Cir0R1). Allegations raised und&ule 12(b)(1) should be
addressed before other reasons for dismissaehuse if the complaint is dismissed fq
lack of subject matter jurisdiction,har defenses raised become moSte Wright and
Miller, Federal Practice and Proceduf&vil 2d § 1350, 209-10 (1990).
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“The party asserting jurisdiction [i.eBlaintiff] has the burden of proving al
jurisdictional facts.” Indus. Tectonics, Inc. v. Aero Alloy12 F.2d 10901092 (9th Cir.
1990) (citingMcNutt v. Gen. Motors Acceptance Corp98 U.S. 178, 189 (1936)). I
effect, the court presumes lack of juidtn until the plaintif proves otherwise.Stock
West, Inc. v. Confederated Trih&¥3 F.2d 1221, 122®th Cir. 1989).

An allegation of lack oSubject matter jurisdiction mgabe raised at any time by

the parties or the court. Fed. R. Civ. P(M)@). A Rule 12(b)(1) motion to dismiss “for

lack of subject matter jurisdiction may eithettack the allegationsf the complaint or
may be made as a ‘speaking motion’ attackivgexistence of subject matter jurisdictio
in fact.” Thornhill Publ'g Co. v. Gen. Tel. & Ele¢$94 F.2d 730, 733 (9th Cir. 1979).

In resolving a “speaking nion” or “factual attack” uder Rule 12(b)(1), the court

Is not limited to the allegations in the piigags if the jurisdictional issue is separab

from the merits of the casdroberts v. Corrothers812 F.2d 1173, 1177 (9th Cir. 1987).

Instead, the court may view evidence outsiterecord, and no presumptive truthfulne
is due to the complaint’'s allegations thaab on the subject mattgurisdiction of the
court. Augustine v. United Stateg04 F.2d 1074,d77 (9th Cir. 1988 Indeed, “the
district court is [] free to hear evidencegaeding jurisdiction and to rule on that issU
prior to trial, resolving factdadisputes where necessaryld. However, if the court
resolves a Rule 12()) motion on declarations aloneitmout an evidentiary hearing, it
must accept the complaint’s factual allegations as tke.achlan v. Be|l261 F.3d 908,
909 (9th Cir. 2001).

A. Exhaustion of Administrative Remedies

Defendant argues that this Court lacksbject matter jurisdiction over all of
Plaintiffs’ claims because Plaintiffs failed exhaust their administrative remedies wi
HHS before filing their wrongful death clainrs Federal court. (Doc. 47 at 2).

Generally, the United States is immunenireuit unless it expressly consents to
sued. See United States v. Dald94 U.S. 596, 608.990). The Federal Tort Claims Ag

(“FTCA") constitutes a limited wiger of this sovereign immuty and it must be strictly
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construed.McNeil v. United State$08 U.S. 106, 111 (1993). The FTCA,

is the exclusive legal remedy foraghs against the United States for
damages based on . . . death causethbynegligent or wrongful act or
omission of any employee of the Gowent while acting within the scope
of his office or employment, undercumstances where the United States,
if a private person, would be liable tioe claimant in amordance with the
law of the place where tleet or omission occurred.

28 U.S.C. § 1346(b)(1) (2012)The purpose of the FTCA is for a government ager
(potentially liable to an injureparty) to evaluate and/or settlee injured party’s claim at

an early stage and before a lawss filed in Federal court.73 A.L.R. Fed. 338 (West

2012) (quoting 1966 U.S. Code Congressiarad Administrative News 2516). This

enables evaluation of the alaiby the agency @sessing the bestfarmation about the
incident, eases court congestiongdgrevents unnecessary litigatida.

The FTCA provides for thisvaiver of sovereign imomity and allevs a tort

claimant to sue the Unite8tates in Federal couonly afterthe claimant exhausts his

administrative remedies with the Federalemcy that is resporide for the injury.
Johnson v. United States04 F.2d 1431, 1442 (9@ir. 1983) (citations omitted}aton
v. United States495 F.2d 635, 638 (9t@Gir. 1974). The Congressional prerequisite th

Icy

D

at

a claimant exhaust his administrative remedies before suing the United States is fgqund

28 U.S.C. § 2675(a). Thstatute provides,

[a]n actionshall not be institutedupon a claim againshe United States for
money damages for . . . death caubgdthe negligent owrongful act or
omission of any employee of the Goverent while acting within the scope
of his office or employmentnless the claimant shall have first presented
the claim to the appropriate Federal ageand his claim shall have been
finally denied by the agency. .. Thefailure of an agency to make final
disposition of a claim within six monthsfter it is filed shallat the option
of the claimantany time thereaftehe deemed a final deniaf the claim . . .

28 U.S.C. § 2675(a) (2012) (pmmasis added). The Supreme Court has said
8 2675(a) means thab@gress intended to require coniplexhaustion obther remedies
before allowing an injured party tovoke the judicial processMcNeil, 508 U.S. at 112.

In 8§ 2675(a), Congress pread two requirements for a claimant to exhaust
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administrative remedies. 28 U.S.C. 8§ 2675(@&lyst, the claimant must properly prese
his injury claim to the Fedal agency whose employeaiggligence caused the injur

(“presentment”).ld. Second, the claimant must recefvem that Federal agency a fing

denial of his claim (“final denial”).ld. Therefore, a Federal court has subject matter

jurisdiction over a tort claim agnst the United States onlytaf the claimant fulfills the
requirements of presentment and final denidl.

This case is a tort claim against theitdd States because it involves wrongf

death medical malpractice allegations agtia hospital operated by HHS, a Fedef

agency. (Doc. 1 at 1); 8 2675(a). Thusder the FTCA, this Court has subject matt
jurisdiction over Plaintiffs’ claims only if &y exhausted their administrative remedi
before filing the Complaint in this Caur§ 2675(a). Plaintiffs exhausted the

administrative remedies only if they fulfilethe requirements ofl) presentment (to

=

HHS), and (2) final denial (from HHS)Id. Therefore, this Court must dismiss t)’E
heir

Complaint for lack of subjechatter jurisdiction unless Plaintiffs properly presented t
claims to, and received a final denial from, HHS. Fed. R. Civ. P. 12(b)(2).

Accordingly, the Court considers whetHelaintiffs fulfilled the requirements of
presentment and final denial.

1. PresentmenRequirement

Defendant argues that this Court shodldmiss all of Plaintiffs claims for a
failure to properly present theclaims to HHS. (Doc. 4at 1-2, 10-13). Defendant
alleges that the claims weret properly presented besse Mr. Borg did not provide

HHS with the “evidence of [hjsauthority” to represent Plaiiffs that HHS requested.

(Id. at 2, 10). The parties disagree whethevidence of authority” is an element

necessary for proper presentmefiRoc. 47 at 9-19; Doc. 52 at 2-14). Thus, the Co
must decide if “evidence of ddrity” is a necessary element.
a. Statutory Elements
A tort claimant must properly presenshinjury claim to tle responsible Federa

agency in order to exhaust his admir@ve remedies and beme entitled to the
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jurisdiction of a Federal court. 28 U.S.€2675(a). Congress ighe power to creatg
such a jurisdictional requirement. U.S. Corast 3, 8 1. Congress mandated only ty
elements necessary for propeesentment of a claim: (hptice (to the agency) and (2
a sum certain (as to damages). 8 2675(@)ngress did not aude “evidence of
authority” as an elementenessary for presentmengee Id. “Evidence of authority” is
an additional element fopresentment promulgated lbihe Department of Justice
(“DOJ"), including the Attorney GeneralSee infra 28 C.F.R. § 14.2(a) (2012). Th
Constitution did not grant the DQincluding the Attorney Geeral, the same power t(q
create a jurisdictional requiremehat it granted to CongresSeeU.S. Const. art 3, § 1.

However, Defendant contends tl@dngresggavethe Attorney Geeral power to
create a jurisdictional element for presentmefidoc. 47 at 11-12). Defendant argug
that Congress gave the Attesn General this power whebongress said that a Feders;
agency has authorityo settle tort claimspresented against fin accordance with
regulations prescribed byhe Attorney General.” 28 U.S.C. § 26722012) (emphasis
added). The presentment regulations presciiyetthe Attorney Gemal are found in 28
C.F.R. § 14.2(a):

For purposes of. . . 28 U.S.C. 2401(5)2672 and2675 a claimshall be
deemed to have been presentetien a Federal agency receives from a
claimant, his duly authorized agent legal representative, an executed
Standard Form 95. . . [and] money damages irs@am certainfor . . . death
alleged to have occurred bgason of the incident; and thide or legal
capacity of the person signingand is accompanied bgvidence of his
authority to present a claim on behalf of the claimant . . .

28 C.F.R. § 14.2(a) (ephasis added).
Therefore, Defendant relies on andmnation of Congressional and DO
requirements to argue that reahan notice and a sum @n—in particular, “evidence

of authority"—is required for properly presergia tort claim to a Fekeral agency. (Doc.

2 A tort claim against the United States must be presented to the appro
federal agency withitwo years after the claim accrues,the action must begin within
six months after that agencyfigsal denial of the claim28 U.S.C. § 2401(b) (2012).
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47 at 10-12). Defendant edines 28 U.S.C. § 2675(a) (properly presenting a clai

requires notice to the ageneyd a sum certain as tordages), 28 U.S.C. § 2672 (a
agency has authority to settlaims against it “in accordaneath regulations prescribed
by the Attorney General”), and 28 C.F.R14.2(a) (properly presenting a claim requirg
notice, a sum certain, title or legal capacity of the person signing, endehce of
[signer’s]authority” to represent the claimant). Therefore, Defendant alleges that u
this combination of Congressianand DOJ requirements, Ritffs’ claims to HHS were
inadequately presented becaie Borg did not provide th&evidence of authority” that
HHS requested. (Doc. 47 at 10).

Contrary to Defendant’s combined use8a?2672, § 2675, and #4.2(a), Plaintiffs
argue that Congress did notlelgate authority to the tforney General to creats
jurisdictional hurdles under tHETCA. (Doc. 52 at 8). Platiffs contend that Mr. Borg
properly presented their chas to HHS because only Congress can create a jurisdicti
requirement, Congress requires only notiod a sum certain, and Mr. Borg provide
notice and a sum certain to HH$Doc. 52 at 2-3, 5); 8675(a). Therefore, Plaintiffs
maintain that they exhausted their admiirative remedies, and are entitled to th
Court’s jurisdiction over their claimdd.

Defendant argues that a 1987 DOJ revismthe Attorney General’s regulation
confirms that more than notice and amsicertain are required for presentmer
exhaustion, and jurisdiction(Doc 47 at 11-14). In 198%he DOJ revised former 28
C.F.R. 8§ 14.3(e) and converted it to § 142(82 Fed. Reg. 7411 (Mar. 11, 1987). Tt
1987 DOJ amendmentided the words[flor purposes of . . . 28 U.S.C. 2401(b2672
and2675 to the first line of § 14.3), which then became 8§ 2da). 28 C.F.R. § 14.3(e

(1986); 28 C.F.R. § 14.2(a) (emphasis added). ridisfiet says that by reference to

8§ 2672 and 8§ 2675(a), the DOJ amendmemnmtfioned the intent for the additiong]
requirements in 8 14.2(a)—including “evid® of authority”—to be jurisdictional

elements for presentment and administrativeedies exhaustion. (Doc. 47 at 11-12).

The Court resolves the parties’ plige over the elements necessary for
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presentment by looking to the Circuit Courts of Appeals.
b. Case Law

For decades, the Circuit Courts of Apfse have disagreed about the elemel
necessary for proper presentment and texbaustion of administrative remedies af
Federal court jurisdiction.See generally Swift. United States614 F.2d 812 (1st Cir.
1980)cf. Adams v. United State®l5 F.2d 284 (5th Cir. 198@d Blair v. IRS304 F.3d
861 (9th Cir. 2002yf. Mader v. United State654 F.3d 794 (8th €i2011). That history
is important to the detetimation in this case.

Before 1987, the Cirgt Courts of Appeals disagreebout whethethe Attorney

General's presentment requirements in thetd 8(e) (now 8§ 14.2(a)) are jurisdictional.

See Swift614 F.2d at 814f. Adams615 F.2d at 287-88. Bwift the First Circuit Court
of Appeals held that whean attorney failed to proved an agency ith additional
information that the agncy requested, the attorneyeiriered with the claim’s review
process, failed to exhaust his client’s adistrative remedies, and was properly deni
Federal court jurisdiction. 61B.2d at 814. Conversely, ikdams the Fifth Circuit
Court of Appeals held that failure togwide information required by the Attorney
General in 8§ 14.3(e)—e.g., “elence of authority”—did niopreclude Federal court
jurisdiction because the t#drney General cannot promulgate a jurisdiction
requirement. 615 F.2d at 287-88.

In 1982, the Ninth CircuiCourt of Appeals took a p®n in the split by directly
addressing the conflict betwe&wiftand Adams Avery v. United State$80 F.2d 608,
609-10 (9th Cir. 1982). Ivery, the Court of Appeals expressly adoptedhms the

majority view among the Circuit Courts dppeals, that only the notice and a sum

certain required by 8§ 2675(a) are jurisdictiondd. at 610. InAvery, two injured

plaintiffs made administrative claimsné then failed to provide the supportin

% The Fifth Circuit Court of Appeals held iAdamsthat only 28 U.S.C. § 2675(a
contained jurisdictional requirements, whickluded: (1) notice tohe agency sufficient
for investigation; and (2) a sum certain as to damalgest 289 (citations omitted).
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information that was request by the agencfmedical recors, bills, etc.).Id. at 609-10.
Both plaintiffs filed lawsuits whout providing the information.ld. The lower courts
dismissed the plaintiffs’ cases for lack pfrisdiction due to a failure to exhaust

administrative remedies.ld. In Avery, and relying upon the legislative history fqg

=

8 2675(a)—which is unquestionably jurisiibmal—the Ninth Circuit Court of Appealg
chose theAdamsinterpretation that the Attoey General's additional requirements in
8 14.3(e) (now § 14.2(agre not jurisdictionalld.

However, before 1987, theerwas a split within the Niht Circuit as well. In
Warren v. United States Department oé timterior Bureau of Land Management®24
F.2d 776 (9th Cir. 1984) (en banc), the Nir@ircuit Court of Appeals resolved thg
disagreement betwedHouse v. Mine Safety Appliances C673 F.2d 609 (9th Cir.
1978) andGraves v. United States Coast Guaé®2 F.2d 71 (9th Cir. 1982)Warren
724 F.2d at 776.

13%

TheHousecourt upheld dismissal ahultiple complaints after a mine fire because
claimants’ representatives didtrrovide “evidence of authority.” 573 F.2d at 609, 617.
The court found that failure to provide “eence of authority” precluded administrative
remedies exhaustion and, thuSederal court jurisdiction. Id. The court deemed
“evidence of authority” to ba jurisdictional requirementd.

Conversely, th&ravescourt found that the holding iHousewas dicta only and
that failure to provide “evidence oduthority” precluded nther exhaustion nor
jurisdiction. 692 F.2d at 74, 75. Tl@&ravescourt also noted thdahe attorney in that

UJ

case wrote “Attorneyor . . .” on his client’s claim.Id. at 74. The court said this wa
significant because an attornegpgpearance on behalf of ltigent “raises a presumption
that the attorney hasdhauthority to act on that [client’s] behalfid. (citations omitted).
The Warren case involved an attoey who submitted a claim form but did ngt
provide extrinsic “evidence of dudrity.” 724 F.2d at 777. Thé/arrencourt expressly
overruledHouseand affirmedGraves Id. The court reasonedah Congress modeled

tort claims presentment after municipalvlavhich requires only minimal claim notice,
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Id. Thus, the Ninth Circuit Court of Appeals heltht in § 2675(aLongress intended nc
more than minimal notice and a sum cert&n claim presentment, administrativ
remedies exhaustion, anddeegal court jurisdiction.ld. at 779-80 (citations omitted). A
lengthy dissent followed the npoaity en banc opinion inWarren Id. at 780-89.
Defendant in this case relies upoattdissent. (Doc. 47 at 15).

Some of the Circuit Courts of Appealgree with Defendant that the DOJ’s 198
change to § 14.3(e) madbe additional elements ithe new § 14.@&)—including
“evidence of authority”—urisdictional requirements fopresentment and exhaustior
See e.g., Mader v. United Staté54 F.3d 794 (8tiCir. 2011). Defendarpoints to the
Mader opinion to support its view that thedditional 8 14.2(a) elements—includin
“evidence of authority”—are jurisdicdnal requirements for presentmenkd. at 804,
(Doc. 47 at 13-14). Defendant usktader to support its viewthat “evidence of
authority” is jurisdictional becausg 2672 says that aagency has power to settle
8§ 2675(a) claim “in accordanceith regulations prescribebdy the Attorney General.”
(Id.); 654 F.3d at 84.Maderalso contains a lengthy dissenthich is in line with the
Ninth Circuit Court of Appals majority opinion iWarren Id. at 808-19.

Defendant argues thawWarren is distinguishable from Mader because
Warrenwas decided before the 19B0DJ change to the Codé Federal Regulations ang
because significant cases that disagree Witinrenwere decided after 198 (Doc. 47 at
11-13);See e.g., Made654 F.3d 794. Defendant furtheelies on the Seventh Circui

Court of Appeals opinion iKanar v. United Stated18 F.3d 527, 528, 529-30 (7th Cir.

1997) (holding that an administrative claimsHaur elements for presentment (notice,
sum certain, title/capacity of m®n signing, and “edence of authority”) rather than thg
two elements found iWarren(minimal notice and a sum certgin (Doc. 47 at 11-12).
Without question, after 1987, the Gt Courts of Appeals remain in
disagreement as to whethénre Attorney General's requirements in 8 14.2(a) 4
jurisdictional. See e.qg.Blair v. IRS 304 F.3d 861, 865 (9th Cir. 2002). Mader v.
United States654 F.3d 794 (8th Cir. 2011). faedant asks th€ourt to compar&/acek
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v. United States Postal Servjeel7 F.3d 1248 (9th Cir. 2006) witNarrenin an attempt

to show that after 1987, there continues to be disagreement within the Ninth Circuit

whether the § 14.2(a)eghents (e.g., “evidence of authof)tare jurisdictional. (Doc. 47
at 12);Warren 724 F.2d 776.
Unlike this caseYacekaddressed whether the mailbox rule applies to FTCA clz

presentment, i.e. whether notice sent, butreceived, was adequately presented. 4

F.3d at 1251. Vacekdid not address whether the aduhal § 14.2(a) elements were

necessary for presentmentd. Defendant’'s use dfacekis not persuasive in this case.

Additionally, of note, is the fact thatacekstates,

We have repeatedly held that the exdteon requirement is jurisdictional in
nature and must be interpreted strictihis is particularly so since the
[FTCA] waives sovereign immunity. @y such waiver must be strictly
construed in favor of the United StatesSection 2675(a) establishes
explicit prerequisites to the filingof suit against the Government in
district court. It admits of no exceptionsiven the clarity of the statutory
language, we cannot darge that consent tobe sued which the
Government, through Congss, has undertaken so carefully to limit

Vacek 447 F.3d at 1251 (quotingerves v. United State866 F.2d 517, 521 (9th Cir
1992)) (emphasis added).

The problem with Defedant’s reliance on the mority Circuits and théVarren
dissent, is that even after 1987, the Niftincuit Court of Appeals has continued t
affirm the holding inWarren See e.g., Blair v. IR804 F.3d 861, 865 (9th Cir. 2002
(confirming Warren and holding that per § 2675(ajply notice and a sum certain ar
jurisdictional elements of presentment, arat the additional elements found in § 14.2(
are instructional only)and Goodman v. United State98 F.3d 1048, 1055 (9th Cir
2002) (relying upowWarrenandAveryand holding that only niwe and a sum certain arg
jurisdictional elements for presentment)kéwise, the Arizona District Courts hav
continually followedWarrenandAveryafter 1987. See e.g., Salt River Pima-Maricop
Indian Cmty. v. United State266 F.R.D. 375 (D. Ariz. 2010White v. United States
2012 U.S. Dist. LEXIS 928225-27 (D. Ariz. 2012).
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Defendant argues that the lower courtthin the Ninth Circit have struggled to

apply the 8§ 14.2(a) requiremeras being non-jurisdictional, drsays that therefore, the

Warrencourt’'s reasoning is irreconcilable withetpractical effect of its decision. (Dod.

14

47 at 14-15). This is not persuasive for @asons. First, the cases that Defendant cited

in this regard occurred befoarrenwas decided. Id.). Second, in one of the case
Defendant citedTriplett v. United Statesc01 F. Supp. 118 (D. Nev. 1980), the cou
relied uporHouse whichWarrenexpressly overruled.ld.); Warren 724 F.2d at 780.

This wrongful death case lies in the Nir€ircuit. (Doc. 1). The Ninth Circuit
Court of Appeals has madeeal, both before and afte87, its position that only the
elements for presentment §:12675(a) (notice and a sumria@n) are jurisdictional and
that the additional elements §114.2(a) (e.g., “evidence aluthority”) are instructional
only. See Warren724 F.2d 776Avery, 680 F.2d 608Graves 692 F.2d 71Blair, 304
F.3d 861 and Goodman 298 F.3d 1048.

Mr. Borg met the 8 2675(a) elemerdt notice and a sum certain because
completed the Standard For®Ss for notice, includd information suftient for HHS to
investigate, and furnished on each Form @ sertain of $10,000,000 as to damags
(Doc. 52 at 3-4, 8-9, 13-148-19, 23-24, 28-29). Thus,dtttiffs’ claims presentment
to HHS was consistent with the jurisdictional elements for presentment recognized
Ninth Circuit Court of Appeals.

Additionally, even if theCourt of Appeals consideretkvidence of authority”
jurisdictional, Mr. Borg provided such ieence for two reasons. First, likéraves
Mr. Borg appeared on behalf of his clienh several ways. 692 F.2d at 74 (citatio
omitted). Mr. Borg provided aaddress on the claim Formghich contained the name
of his law firm. (Doc. 45 at 3, 83, 18, 23, 28). Also, much likéraves Mr. Borg
wrote “attorneys” next to the name of hisvlirm on one of the Standard Forms 95 ar
he signed each FormiScott E. Borgfor . . . .” (d.); 692 F.2d at 74. Second, HH}
acknowledged Mr. Borg’s authioy to represent the Pldiffs. HHS acknowledged Mr.

Borg’'s authority when it addressed sever#kls to “Scott E. Borg, Esq.,” included Mn,.
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Borg’s law firm name in the address, anéerenced “your clients’in the body of the
correspondence. (Doc. 45-1 at 32, 35, 89, Doc. 59). Thus, Mr. Borg provideq
extrinsic “evidence of his authity” to represent the Plaintiffs.

For these reasons, the Court finds théit Borg satisfiedthe elements for
presentment required by 8 2675(a) aruist exhausted Plaintiffs’ administrativ
remedies. Therefore, the Court has subfeatter jurisdiction ath denies Defendant’s
Motion to Dismiss under Rule 12(b)(1).

2. Final Denial Requirement
In addition to presentment, i8 2675(a), Congress also requiredafi denial.

8§ 2675(a). That is, a claimant must propgngsent his claim to the responsible Fede

[1°)

ral

agencyand receive a final denial of that claim in order to exhaust his administrative

remedies and receive Federal d¢qurisdiction over the claim.ld. Defendant did not
allege that Plaintiffs failed to obtain a findénial of the claim. (Doc. 47). However,
because § 2675(a) makes finah@ a jurisdictional requiremeénthe Court briefly raises
it sua sponte

A claimantmay opt to consider a claim deniedtife federal agery to which the
claim was presented does not provide a final disposition in wtitign six monthsfter
presentment. 8§ 2675(aAlso, an agencynaydeem an administrative claim abandone
and “thereupon disallowed,” if withinthree months afterrequesting additional
information from a claimant, & information is not provided.§8 35.4(d). In several
letters, HHS provided Mr. Borgith this § 35.4(d) warning. (Doc. 45-1 at 33, 35, 3
43). Yet, there is no evidenteat HHS ever disallowed Plaintiffs’ claims for a failure {
provide additional information. Thus, the @bfinds that HHS didhot deem the claims
abandoned.

Additionally, although Plaintiffs did nateceive a final denial from HHS beforg
filing the Complaint, Plaintiffs waited me than six months (and in fact, waite
approximately ten months) after presentmerivigefiling the Complaih (Doc. 45-1 at
3, 8, 13, 18, 23, 28; Doc).1 Although Plaintiffs did nosend the additional information
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requested by HHS during that ten mtio wait, the jurisdictional requirements df
8§ 2675(a) were met. Therefore, six months after providing the notice and a sum gerta
required by 8§ 2675(a), Plaintiffs were entitleddeem their claims denied. § 2675(a).
That the jurisdictional requirements were meadslitionally supported by the fifth lettef
that HHS sent to Mr. Borg after the Colmipt was filed. (Doc. 59). The letter
acknowledged that because Complaint was filedhe claim was denied.Id).

The Court finds that because PIdistiwaited more than six months afts

=

presentment and before filingetlComplaint in this Court, Rintiffs satisfied the final
denial requirement of § 2675(a). Conseqglyelaintiffs have met both the presentmept
and the final denial requirements of § 2675(a) and have exhausted their administrati
remedies before filing the Complaint. T@eurt denies Defendatinited States’ Motion
to Dismiss for lack of subject mattjurisdiction under Rule 12(b)(1).

B. Priscilla Davis’s Standing to be a Plaintiff

Defendant makes a second and alt@reaargument that this Court lacks
jurisdiction over Ms. Davis’s claims becauses stoes not have standing to be a party.
(Doc. 47 at 2-3). Defendant alleges that Mgavis does not have standing because she
was neither the biological nor the legadlgopted daughter of Mr. Kinlicheeld(at 1,
19). Defendant states that thetiMa American common law adoption order obtained py
Ms. Davis in Navajo Family Got fails to provide her with a legal adoption for purposes
of standing in a wrongful death action Kederal court. (Doc. 56 at 9-11). Thus,
Defendant asks the Court to dismiss Ms.viBa claims for lack of subject mattef
jurisdiction because she does not hatanding to be a plaintiff.Id.).

Standing is an “irreducible constitutionalmmum?” for bringing a case into court
Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). Stimg pertains to a Federal
court’s subject matter jurisdiction under Aléiclll of the U.S. Constitution, and it is
properly raised in a motion wismiss under Rule 12(b)(1White v. Lee227 F.3d 1214,
1242 (9th Cir. 2000) (citations omitted).

It is undisputed that Ms. Davis is a\Wgo and that Mr. Kinlichee was as well.
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(Doc. 52-1 at 1-2). It is undisputed thht alleged negligence this case occurred

within the Navajo Nation.(Doc. 1 at 1-2). It is undgputed that Ms. Davis obtained an

order in the Family Court of the Nava)dation validating Br Navajo common law
adoption by Mr. Kinliclee. (Doc. 52-1 at 1-10). Ablugh the adoptiowas posthumous
as to Mr. Kinlichee and retaative to 2003the Navajo court granted the adoptioBee
(Doc. 52-1 at 1, 10).

Additionally, the Ninth Circuit Court of Apgals has held that a state must gi
full faith and credit to adoption decrees isstgdthe tribal court of a Native Americal
sovereign.Venetie I.R.A. Council v. Alask®44 F.2d 548, 562 (9t@Gir. 1991). There is
no issue known to the Coudr raised here, suggting that the Naya Nation lacks the
status of a Native Americamgereign, and its tribal cougranted Ms. Davis an adoptiof
order. If Ms. Davis had been legally adopbgdMr. Kinlichee in another state, and the
became a tort plaintiff in the District dkrizona, that adoptio likely would not be
guestioned, or legally analyzed for itserits, before Ms. Davis would be grantg
standing. Accordingly, t8 Court must recognize therder of the Navajo court
validating Mr. Kinlichee’s doption of Ms. Davis.

Therefore, as to Ms. Davis, the Courhigs Defendant's Mon to Dismiss for
lack of standing.

lll.  CONCLUSION

Based on the foregoing,

IT IS ORDERED that Defendant’s Motion to Dismiss (Doc. 47) is denied.

Dated this 11th deof March, 2013.

o Lo

James A. Teilborg
Senior United States District Judge

-16 -

\

d




