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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Demetrius M. White, No. CV 11-8152-PCT-RCB (SPL)
Plaintiff,
VS. AMENDED ORDER

Mike Linderman, et al.,

Defendants.

Plaintiff Demetrius White brought this civil rights action under 42 U.S.C. § 1

against Arizona Department of Corrections (Administrator of Pastoral Activities Miks

Linderman and ADC Senior Chaplain Nick Desmond (Doc.'1Before the Court is

Defendants’ Motion for Summary Judgment (Doc. 48), which Plaintiff opposes (Ddc
The Court will grant in part and deny in part Defendants’ motion.
l. Background

Plaintiff’'s claim arose during his confinement at the Arizona State Prison Cor|

'Upon screening pursuant to 28 U.S.C. § 1915A(a), the Court dismissed Ryan,
and unknown ADC officers as Defendants as well as Counts Ill and IV (Doc. 13).

“The Courtissued the Notice required under Rand v. Rowl&dd-.3d 952, 962 (9t
Cir. 1998), which informed Plaintiff of the requirements of Federal Rule of Civil Procg
56 (Doc. 50).
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Kaibab Unitin Winslow, Arizona (Doc. 12 at 1)n his First Amended Complaint, Plaintiff

identified himself as a Messianic Jew whaught a kosher diet because he believeg his

religion follows the same dietary guidelines used in Orthodox Judaism. In his remainin

claim, Plaintiff alleged that Desmond denietintiff’'s kosher diet request, stating that

Plaintiff was “not a Jew and [he] should not follow in these ways” and informing Plaintiff

that he (Desmond) had proof that Mesmialews did not believe “that way” (ict 3).
Linderman also denied Plaintiff’'s requesterwafter Plaintiff provided evidence from t

Bible and Torah indicating that Messianic Judaism does not have dietary laas4)d

he

Plaintiff alleged that as a result of Defendants’ actions, his religious exercis¢ wa

substantially burdened under both the Free Exercise Clause and RLUIPA.

Defendants now move for summary judgment on the grounds that (1) money dgmag

are not available under RLUIPA, (2) there is no individual liability under RLUIPA, (3)
did not burden Plaintiff’s religious practice, (4) the policy governing religious-diet req

furthers a compelling governmental interest by the least restrictive means, (5) the pol

they
uests

cy al:

survives scrutiny under Turner v. Safe§82 U.S. 78 (1987), (6) Plaintiff cannot sgek

declaratory and injunctive relief against Defendants in their individual capacity, (1) the

Eleventh Amendment bars a monetary claimrgddefendants in their official capacity, a

hd

(8) Plaintiff is not entitled to punitive or moratory damages, and (9) Defendants are gntitle

to qualified immunity (Doc. 48).
. Summary Judgment Standard

A court must grant summary judgment “if the movant shows that there is no ggnuin

dispute as to any material fact and the movant is entitled to judgment as a matter of law

Fed. R. Civ. P. 56(a); see alSelotex Corp. v. Catret77 U.S. 317, 322-23 (1986). Under

summary judgment practice, the movant bear gtitial responsibility of presenting the bas

for its motion and “identifying those portions of ‘the pleadings, depositions, answ

interrogatories, and admissions on file, together with the affidavits, if any,” which it be

S
Prs 1c

ieves

Plaintiff has since been moved to the Arizona State Prison-Kingman in Kingman

Arizona (Doc. 32).
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demonstrate the absence of a genuine issue of material fact.” Célotéx.S. at 323. Thi

UJ

initial burden on the movant, however, “may be discharged by ‘showing’'—that is, pojnting

. .at 385.

out to the district court—that there is an absence of evidence
If the movant fails to carry its initial burden of production, the nonmovant nee

produce anything. Nissan Fire & Maei Ins. Co., Ltdy. Fritz Co., Inc,. 210 F.3d 1099

1102-03 (9th Cir. 2000). But if the movant meets its initial responsibility, or the mova
point to the pleadings and sufficiently argue that the nonmovant has failed to estaf
element essential to his case, §gdotex477 U.S. at 323, then the burden shifts to
nonmovant, who must come forward with sufficient evidence demonstrating to the Co
there are genuine issues of material fact tddmded at trial. Fed. R. Civ. P. 56(e). T

opposing party must demonstrate the existarica factual dispute and that the fact

d not

Nt car
plish
the
irt the
he

in

contention is material, i.e., a fact that might affect the outcome of the suit under th

governing law, Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986), and that {

dispute is genuine, i.e., the evidence is such that a reasonable jury could return a ve
the non-movant. Idat 250;_sedriton Energy Corp. v. Square D. C68 F.3d 1216, 122
(9th Cir. 1995).

At summary judgment, the judge’s function is not to weigh the evidencs
determine the truth but to determine whether there is a genuine issue for trial. AyIErs
U.S. at 249. The evidence of the nonmovant is “to be believed, and all justifiable infe

are to be drawn in his favor.”_ldt 255. Although the court need consider only the @

materials, it may consider any other materials in the record. Fed. R. Civ. P. 56(c)(3).

1. Background Facts
Defendants submiStatement of Facts with supporting exhibits, including tl
declarations (Doc. 49, Defs.” Statement of Facts (DSOF), Exs. A-O). From the p
factual assertions and the attached evidence, the Court finds the following relevant
The ADC incarcerates approximately 40,000 prisoners in ten prison comjf
throughout Arizona (DSOF { 5). In recognition of the positive influence that si

religious practice can have on inmates’ rehabilitation, ADC maintains a pastoral-s¢
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program available to all inmates who designate a religious preferenfiéfidinmates ars
afforded the opportunity to practice their coseligions through the ADC religious servic
program, outlined in ADC Department Order 904mate Religious ActivitiesMarriage
Requests (id. § 10). This program includes access to paid chaplains, volunteer cq
religious leaders, and multi-faith gatherings (jd.1).

Male inmates normally enter the ADC at the Alhambra Reception center at the /
Phoenix and, after their initial screening, are transferred to one of the ten ADC
complexes throughout Amna or to a private or contracted facility. During intake
thereafter, inmates may declare a religious preference to prison authorities, which is r¢
in the inmate’s file (idf 12). To obtain religious services, including permission to pq
religious property or receive a religious diet, inmates must designate a religious pre

(id. 11 13, 15-16). ADC provides religious diets—including a kosher diet—to inma

afford them the opportunity to comply with their religious beliefs{f117-18). Religious

diets are limited to inmates who establish a sincere religious reason for the request

Administering restricted diets requires additional oversight and paperwofk@.
For accountability purposes, inmates on special diets must take five meals per week g
sign for each meal when they receive it)(idTo avoid waste of limited resources, poli
allows inmates to be removed from the spediat if they do notomply with the policy
(id.).

Inmates often find the religious diet foods more desirable than the standard faf
preferred food offered in a religious diet can be used improperly, such as for tra
bartering, which undermines the safe and secure operation of the prisdh Zig.
Manipulation of religious diets can also waste limited prison resources because the
more preparation, manpower, and sometimes more expensive ingredierfis 2.
Therefore, ADC policies and procedures have been developed in an effort to minim

misuse of religious designation for other than sincere religious practice (id.
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Inmates who wish to observe religious dietary laws must provide a written requiest fc

a special diet to the institutional chaplain fid27). Under this process, they must prov
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a sincere religious reason for the reques).(iExpressing a sincere religious reason
requesting a restricted religious diet requires more than a mere recitation of scrig
religious laws; it is a reason based on what the inmate believes and a true desire to
the declared religion_(iyl. Further, inmates who request a restricted religious die
restricted from purchasing inconsistent items from the inmate store and records are
inmates’ purchases (i§.30).

Defendant Linderman, as the Administrator of Pastoral Activities during the
relevant to Plaintiff's claim, was the individual who approved religious dietary reques
1 28). Senior Chaplains were required to have Defendant Linderman’s approval |

granting religious dietary requests JidDefendant Desmond approved Plaintiff's requ

to change his religious preference to Messianic Judaism on November 23, 2§145(id.

Plaintiff's request for a kosher diet, however, was denied because Defendant Ling

for

ture
prac
[ are

kept

time
ts (id
Drior 1

est

lerm:

advised Defendant Desmond that information available on Messianic Judaism indicates tt

a kosher diet is not required or even recommendef 4d@). Plaintiff was therefore aské
to provide documentation from a source outside the prison to support the idea that M¢

Jews follow kosher _(igl. Plaintiff then initiated the prison’s grievance process to chall

pd
bSsial

bnge

the denial of his kosher diet request {§l.63-83). The responses to Plaintiff's grievances

echoed Defendants’ decision to deny Plaintiff's kosher diet request because of a
evidence that a kosher diet is a requirement for Messianic Judaigifi G4-66, 70-71, 77
80).
IV. Governing Legal Standards

A. RLUIPA

Under RLUIPA, a government may not impose a substantial burden on the re
exercise of a confined person unless the government establishes that the burden f

“compelling governmental interest” and does so by “the least restrictive means.” 42

lack

igiou
Lirthe
|J.S.(

§ 2000cc-1(a)(1)-(2). This “compelling government interest” and “least restrictive means

test replaced Turn&arlegitimate penological interest” test. Warsoldier v. Woodf@rti8
F.3d 989, 994 (9th Cir. 2005) (citing 42 U.S.C. § 2000cc-1(a)). Under its own f{
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RLUIPA must be “construed broadly in favor of protecting an inmate’s right to exerci
religious beliefs.”_Warsoldie#18 F.3d at 995 (citing 42 U.S.C. 8§ 2000cc-3(Q)).

The first step under RLUIPA requires the plaintiff to show that the exercise
religion is at issue; this includes “any exercise of religion, whether or not compelled

central to, a system of religious belief.” 42 U.S.C. 8§ 2000cc-5(7)(A). Next, the plé

5e his

Df his
by, o
intiff

bears the burden of establishing prima facie that the defendant’'s conduct substantia

burdened his religious exercise. 32eU.S.C. § 2000cc-1. If the plaintiff meets the pri
facie burden, then the burden shifts to the defendant to prove that the substantial bt
the inmate’s religious practice both furthers a compelling governmental interest anc
least restrictive means of doing so. Warso|dia8 F.3d at 995.

B. First Amendment

ma
irden

| is th

“Inmates retain the protections afforded by the First Amendment, ‘including its

directive that no law shall prohibit the free exercise of religion.” Shakur v. Scbfirb
F.3d 878, 883-84 (9th Cir. 2008) (quoting O’Lone v. Estate of Shald822J.S. 342, 34§

(1987)). To implicate the Free Exercise Clause, a prisoner must show that the belief
Is both “sincerely held” and “rooted in religious belief.” Malik v. BrgWw6 F.3d 330, 333
(9th Cir. 1994); se8hakur 514 F.3d 884-85 (noting the Supreme Court’s disapproval

centrality test and finding that the sincerity test in Malg&termines whether the Frs
Exercise Clause applies).

Once that showing is made, an inmate must establish that prison officials subst

A4

at iss

fthe

37
(9]

Antial

burden the practice of his religion by preventing him from engaging in conduct which he

sincerely believes is consistent with his faith. Shakti4 F.3d at 884-85.

Finally, even if a prison regulation burdens an inmate’s free exercise of religio
regulation is valid if is reasonably related to legitimate penological interest. T482dy.S.
at 89. “Lawful incarceration brings about the necessary withdrawal or limitation of
privileges and rights, a retraction justified by the considerations underlying our
system.” _Shakur514 F.3d at 884 (quoting O’Lond82 U.S. at 348). To determine if

regulation is valid, courts must consider four factors: (1) whether there is a rg
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connection between the regulation and the asserted government interest; (2) whett

are alternative means of exercising the tigB) whether accommodation of the right wi

impact the prison or other inmates; and (4) Whethere is an absence of ready alternati
Turner, 482 U.S. at 89-90.
V. Analysis

A. Sincerely Held Religious Belief

The initial step in the analysis under both RLUIPA and the First Amendmentre

er th
|

VES.

uire:

Plaintiff to show that the religious practice atissue—consuming a kosher diet—satisfies tw

criteria: (1) the proffered beliehust be sincerely held and (2) the claim must be roote
religious belief and not purely secular philosophical concerns. Md&ik.3d at 333. Th
right to religious practice “is not limited to beliefs which are shared by all of the mer

of a religious sect.”_Thomas v. Review Bd. of Ind. Employment Sec, £60. U.S. 707

715-16 (1981). Plaintiff is therefore not required to show that consuming a kosher
mandated as a part of the Messianic Judaism tradition; rather, he is required to shoy
sincerely believes that eating a kosher diet is consistent with his faith. Shibkir.3d at
884-85. Finally, the United States Supreme Court has stated that the question of 3
“Is, of course, a question of fact.” United States v. See®fy U.S. 163, 185 (1965

(addressing sincerity of religious beliefs of individuals seeking conscientious objector

and exemption from service in the armed forces).

bd in

11%]

nbers

diet |
v that

incer

)

statL

Plaintiff indicated to Desmond in September 2010 that his request for a kosher die

consisting of “fish, rice, beans, vegetableg] § meats according to Leviticus II” and “n

o

leaven bread or yeast” (Doc. 49-2 af)11in response to that inmate letter and Plaintiff’'s

other grievances, Desmond requested “documenttitat originates from outside of a pris
to support the idea that Messianic Jews follow Kosher’afid.7). Likewise, Linderma
advised Deputy Warden Pruett that the documentation Linderman found did not reco

or require a kosher diet (it 49, Doc. 49, Ex. F, Declaration of Misty Barrera {

‘Additional citation refers to the specific page in the Courts ¢

Management/Electronic Case Filing system.
-7 -
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Plaintiff was invited to provide further documentation)id.

The record confirms that Defendants repeatedly responded to Plaintiff's re
demanding “documentation” that supports tteaithat Messianic Jews follow kosher diet
laws (id.at 17). Thus, Defendants maintain that Plaintiff failed to provide a “leqgitif
request for a kosher diet” (Doc. 48 at 17). However, reviewing Plaintiff's requeg
Defendants’ responses under the lens of well-established Ninth Circuit case law m
a contrary conclusion. The Ninth Circuit hapkained that “[i]t is not within the judicia
ken to question the centrality of particular beliefs or practices to a faith, or the valig
particular litigants’ interpretations of those creeds.” Shakdd F.3d at 884 (quotin
Hernandez v. C.I.R490 U.S. 680, 699 (1989)). Instead, a court must apply a subject

“sincerity test’—if the prisoner has a “sincerely held” belief that is consistent with his
and “rooted in religious belief,” the Free Exercise Clause is implicated. SkdlkduF.3d
at 884-85 (internal citations omitted). The constitutional guarantee of free exerc
religion “is not limited to beliefs which are slearby all of the members of a religious seq
Thomas 450 U.S. at 715-16.

Defendants maintain that Plaintiff rouglly purchases non-kosher food items from
prison’s commissary, thereby undermining his claim that his beliefs are sincerely helg
49, Ex. |, Declaration of Valerie Stearns {{ 6-7). Stearns also declares that the s
inmates use to place commissary orders indicates whether items are kosher by placi
next to all kosher items (id. 5).

While this evidence certainly gives rise to an inference that Plaintiff was
completely devout in his religious practice, this evidence is not dispositive for two re
First, Plaintiff indicates in his response that he purchased non-kosher items for othe

unit (Doc. 51 at 6). Further, even if Plafhdid consume non-kosher items, this establis

that he is imperfect in his religious practidgut this “backsliding” or nonobservance of

religious practice is not sufficient to establishaasatter of law that Plaintiff is insincere
his religious beliefs._Curry v. Cal. Dep’t. Of Cor2013 WL 75769, *7 (N.D. Cal. Jan.
2013) (citing_Lute v. Johnspr2012 WL 913749, *7 (D.ldaho 2012)). In short, this i
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disputed issue of material fact that tbeurt cannot resolve atsumary judgment. Along
the same lines, Defendants point to Plaintiff's religious history and his change from
to universal religion, to Christian, and, eventually, to Messianic Judaism (DSOF 11
46). But this evidence, again, is insufficient to find as a matter of law that Plain
insincere in his Messianic Judaism beliefs. Indeed, Desmond granted Plaintiff's red
change his religious preference )id.

Defendants also attempt to characterize their request for documentatior
ministerial part of the religious diet requesbgess, akin to filling out a form in Resnick
Adams 348 F.3d 763, 768-69 (9th Cir. 2003) (Doc. 48 at 20-21). But there is nothing
Defendants’ solicitation of documentation that resembles the procedure in Resdexd,
the multiple requests for proof that Messianiwsenust eat kosher at a minimum raises

inference that Defendants denied Plaintiff's request not because Plaintiff did not foll

Islan
35-3
Hff in

uest

I as
V.

abou

the

DW th

correct procedure but because he did not satisfy Defendants’ request for proof or verifjcatic

The Court also notes that Defendants did not cite Plaintiff's commissary purcha
religious history when denying his kosher diet request in November 2010; rather, th¢
focused on Plaintiff's failure to provide sufficient proof that Messianic Jews follow kg
(DSOF 1 47).

Defendants misapprehend the law when trgype that Plaintiff must do more thi
he has already done, that is, to representiatlieves that he must consume a kosher
to conform with his religious beliefs (Doc. 515a6). As stated, it is improper for the Col
to second-guess a particular individual’s interpretation of his religious creeds. ,<&iak
F.3d at 884. Further, Defendants’ insistence thah®taprovide “verification” or
“documentation” to support his request is dangerously close to, if not the same as, re
an inmate to establish that a requested accommodation is a mandated tenant of
which is not, and has not been, the law in this Circuit since the Skant clearly
explained that the Supreme Court disapproved the centrality test, finding it inappropr
courts to “question the centrality of particular beliefs or practices to a faith, or the v

of particular litigants’ interpretations of those creeds.” Shaki# F.3d at 884-885 (citin
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Hernandez490 U.S. at 699).

In short, material questions of fact preclude summary judgment as to w
Plaintiff's beliefs are sincerely held andf®edants are not entitled to judgment as a mg
of law as to this issue.

B. Substantial Burden

The next step in the analysis requires Plaintiff to demonstrate that Defel
substantially burden the practice of his religion by preventing him from eating a koshg
Shakur 514 F.3d at 884-85. A substantial burden exists where the state “put[s] sub
pressure on an adherent to modify his b@rand to violate his beliefs.” Thomakb0 U.S.
at 717-18. Even where the compulsion to modify behavior may be indirect,
infringement upon free exercise is nonetheless substantialdt Td.8.

If Plaintiff establishes that his need f@ kosher diet is a sincerely held religig
belief, denial of the diet is a substahtiarden to his religious practice. Séeeene V.
Solano _County Jgil513 F.3d 982, 987 (9th Cir. 2008) (“We have little difficulty

concluding that an outright ban on a particular religious exercise is a substantial bu
that religious exercise.”). Defendants attempt to counter that presumption by their ar

regarding Plaintiff’s non-kosher commissary purchases. Consistent with the analysig

nethe

tter

ndant

br die

Stanti

“the

us

in

den «
jume

aboy

however, Defendants’ evidence is insufficient to establish the absence of a substantial burc

as a matter of law. This argument is simply a recapitulation of Defendants’ attz

Plaintiff's sincerity.

The Court must therefore proceed to evaltlaeanerits of Plaintiff's claim under both

RLUIPA and the First Amendment.
C. RLUIPA Analysis
Before analyzing Plaintiff's claim under the RLUIPA steps outlined above, the (
first addresses whether money damages are available against Defendants in thei
capacity and whether there exists individual liability (Bee. 48 at 13-15).
1. Official Capacity

The United States Supreme Court has held that money damages are unavai

-10 -

Ick o

Court

[ Offic

able




© 00 N oo o b~ w NP

N N N N N N N NN R R P R R R R R R
©o N o 00~ W N P O © 0 N o o0 WwWN B o

RLUIPA claims against defendants sued in their official capacity.S8egamon v. Texas

---U.S. ----, 131 S. Ct. 1651, 1663 (2011) (finding that states, “in accepting federal fu

do not consent to waive their sovereign immunity to private suits for money damages
RLUIPA because no statute expressly and unequivocally includes such a waiver”); 9
Holley v . Cal. Dep’t of Cory.599 F.3d 1108, 1112 (9th Cir. 2010). Therefore, to the €)

that Plaintiff sues Defendants in their offiatalpacity for RLUIPA violations, his claim wi
be dismissed.
2. Individual Capacity
The Ninth Circuit has not ruled on whether RLUIPA allows for money damage ¢
against state actors in their individual capacity. Florer v. Congregation Pidyon She
N.A., 639 F.3d 916, 922 n. 3 (9th Cir. 2011) (“[t]he Ninth Circuit has not ruled on this

in a precedential opinion, and we reserve this question for anotherdayt)n Florer the

Ninth Circuit observed that four other circuit courts have held that RLUIPA does not p

for individual-capacity claims for damages against prison officialsR8adelman v. Rouse

569 F.3d 182, 188-89 (4th Cir. 2009); Sossamon v. Lone Star State of 3J@&s3d 316
328-29 (5th Cir. 2009); Nelson v. Milles70 F. 3d 868, 889 (7th Cir. 2009); and Smitl

\"ZJ

nding
5 und
ee al

Ktent

aims
vuyin

ISSUE

ovide

| V.

Allen, 502 F.3d 1255, 1272 (11th Cir. 2007)). In addition, even absent Ninth Circuit cas:

law squarely addressing the issue, numerousdatisturts within thi€ircuit have found thal
RLUIPA does not provide for individual-capacity damage claims. SegefFtcer v. BalesH
Johnson752 F. Supp. 2d 1185, 1205-1206 (W.D. Wash. 2010); Parks v. Bradks.WL

5186071, at *1-2 (D. Nev. 2010); Sokolsky v. V02810 WL 2991522, at *2-4 (E.D. C4l.

*The Court notes that the Ninth Circuit has held that damages are available a(
municipality sued under the land use provisions of RLUIPA. Centro Familiar Crig
Buenas Nuevas v. City of Yum@51 F.3d 1163, 1168-69 (9th Cir. July 12, 2011). TH
provisions, 42 U.S.C. § 2000cc, were upheld as an exercise of Congress’s Fol
Amendment enforcement powers. Guru Nanak Sikh Soc. of Yuba City v. County of
456 F.3d 978, 986, 992-93 (9th Cir. 2006). discussed herein, the RLUIPA provisio
protecting prisoners, 42 U.S.C. § 2000cc-Mehheen upheld as constitutional under
Spending Clause. Mayweathers v. New|a3i¥ F.3d 1062, 1066-70 (9th Cir. 2002).
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2010); Harris v. Schrird652 F. Supp. 2d 1024, 1030 (D. Ariz. 2009).

These courts have applied a Spending Clause analysis to conclude that RLUIRA do

not allow damages against defendants in their individual capacity. The Court finds n

to depart from this weight of well-reasoned and sound authority.

0 bas

Plaintiff's claim arises under Section 3 of RLUIPA, which provides thaf no

government may impose a substantial burden on a prisoner’s religious exercise, ev

BN if

burden results from a rule of general applicability, unless the government shows that tf

burden furthers a compelling governmental interest and is the least restrictive means

so. 42 U.S.C. 8 2000cc-1(a). “This section applies in any case in which . . .

Df doi
1) th

substantial burden is imposed in a program or activity that receives Federal financi:

assistance; or (2) the substantial burden affects, or removal of that substantial burden wo

affect, commerce with foreign nations, among the several States, or with Indian tribgs.” 4
U.S.C. 8 2000cc-1(b)(1)-(2). Thus, Section 3 of RLUIPA was enacted pursuant tc

Congress’s powers under tBpending Clause and ti@mmmerce Clause. Séaitter v.
Wilkinson, 544 U.S. 709, 715-16 (2005).
In this case, there are no allegations or evidence that “the substantial

affects . . . commerce with foreign nations, among the several States, or with Indian

burde

fribes

42 U.S.C. § 2000cc-1(b)(2). Consequently, Plaintiff's claim against Defendants dges n

implicate the Commerce Clause, and RLUIPA is analyzed solely as an exergise ¢

Congress’s Spending Clause power. Sn&if2 F.3d at 1274 n. 9; Sossamb60 F.3d at
328-29 n. 34.

Federal statutes enacted under Congress’ spending power condition receipt of fede

funds on a State’s adherence to certain conditions, much like a contract, 592 iEh3d af

1273-75 (citing Cuttei544 U.S. at 715-16, and Pennhurst State Sch. & Hosp. v. Halderman
451 U.S. 1, 17 (1981)). In Smjtthe Eleventh Circuit explained that these federal stajutes

®Other district court cases have held that RLUIPA allows for suits against indiyidual

defendant for damages. Ségafan v. Goord CV 2022, 2003 WL 21972735, at 19

(N.D.N.Y. Aug. 11, 2003); Charles v. Verhage&t?0 F. Supp. 2d 937, 953 (W.D. W
2002).
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cannot subject a non-recipient of federal funds to private liability for damages. 502
1275. Individual RLUIPA defendants are not recipients of federal funding and a
parties to the contract in their individual capacity; only the State islt tdllows that only
the State may be liable for a RLUIPA violation. ; IseeSossamon560 F.3d at 328-3¢
(same). According to the Seventh Circuit, “[c]Jonstruing RLUIPA to provide for dam
actions against officials in their individual capacities would raise serious questions reg
whether Congress had exceeded its authority under the Spending Clause.’; Né€l$08d
at 889.

The Ninth Circuit has held that RLUIPA is constitutional under the Spending G

Mayweathers314 F.3d at 1066-70. Therefore, following the rationale set forth by

-.3d

'€ NO

ages

ardir

lause

/ the

Eleventh Circuit in Smitland adopted by numerous others courts, Plaintiff cannot optain

monetary damages against Defendant in their individual capacity for an alleged R
violation. Plaintiff's RLUIPA claim for damages against Defendants in their indivi
capacity will be dismissed.

3. Injunctive Relief

LUIP;

dual

In light of the above, Plaintiff's sole remaining RLUIPA claim is for injunctive r’(jief.

SeeSossamonl31 S. Ct. at 1666 (Sotomayor, J., dissenting) (noting the majority’s i

acceptance of suits for injunctive relief under RLUIPA); Guru Nanak Sikh Society of
City v. Cnty. of Sutter326 F. Supp. 2d 1140, 1161 (E.D.1.G003) (injunctive relief is

“appropriate relief” under RLUIPA).
4. Compelling Government Interest by Least Restrictive Means

As explained previously, to analyze the merits of Plaintiff's RLUIPA claim, the 0

plicit
Yuba

ourt

looks to whether Defendants’ actions further a “compelling governmental interest” and doe

so by “the least restrictive means.” 42 U.S.C. § 2000cc-1(a)(1)-(2). Defendants bgar tl

burden on this part of the analysis and, to that end, maintain that the safe, secure
prison operations and the accommodation of prisoners’ dietary needs in an org
fiscally-sound manner are the compelling governmental interests at stake (Doc. 48

They argue that prisoners sometimes find religious diets to be more desirable tl
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standard fare and that an inmate may “convert” to a religion to obtain a perceived better me

(DSOF 11 21, 23). As a result, Defendants ragbat requiring an inmate to provide
written request for a special diet that indicates a sincere religious reason for the requg
least restrictive mechanism to meet those objective§ @d).

There is no question that prison security is a compelling interest. G4e.S. at
723. But that is not the end of the inquiry; the Court must also conclude that Defer
policy utilizes the least restrictive means to achieve its compelling interest. Warst8i

F.3d at 998. The Ninth Circuit explained tH§ijn light of RLUIPA, no longer can prisof

a

pSt s

ndant
b1

L

officials justify restrictionson religious exercise by simply citing to the need to maintain

order and security in a prison. RLUIPA requires more.” Greene v. Solano Coujy 3¢
F.3d 982, 989-90 (9th Cir. 2008). Prison officiagst show that they “actually consider

il

pd

and rejected the efficacy of less restrictive measures before adopting the challeng

practice.” _Idat 990 (quoting Warsoldie418 F.3d at 999). Indeed,.in Warsoldhex court
specifically rejected the idea that courtssinticompletely defer to [prison officials’
judgment.” 418 F. 3d at 1001. Defendants ldereot even attempt to make their requi
showing that they considered and rejected alternative measures.

Because Defendants provide only conclusory statements to support their argum
their chosen procedure is the least restrictive means of ensuring that religious diets gt
those inmates who desire them for religious reasons, particularly in view of the dispute
surrounding Plaintiff's sincerity, Defendants are not entitled to summary judgment
Plaintiff’'s RLUIPA claim.

D. First Amendment Analysis

The Court must next examine whether the burden on Plaintiff's religious exer

reasonably related to a legitimate penological interest. Tw82rUJ.S. at 89. Defendanfs

submit that the prison has a legitimate interest in running a simplified food service a
by limiting diet-request changes to those inmates who seek a religious diet for §
reasons, there are less administrative difficulties, and inmates cannot request diet chg

improper reasons, such as trading or bartering or because they find the religious mg
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favorable (Doc. 48 at 24). The Court agrées limiting special religious diets to tho
inmates who provide a sincere religious reason serves a legitimate penological i
Indeed, Plaintiff does not challenge this requirement. Rather, he alleges that he

requirement but was nonetheless denied a religious diet. Thus, the Court does not

5€
ntere
met t

anal

the religious-diet resttion on its face; it looks at whether the restriction as appligd to

Plaintiff relates to a legitimate penological interest.

The evidence shows that Defendants denied Plaintiff's diet request because Plaint

did not provide evidence to establish that Messianic Jews follow kosher dietary laws (Do

49-2 at 13, 17, 48 § 11, 49 1 19). Defendant argues that this denial serves a le

gitim

penological interest because if Plaintiff was approved for a religious diet without haying tc

give a sincere religious reason or establigigious foundation for his request, it could lefad

to further manipulation of the religious diet program.

But Defendants’ reason for denying Plaintiff's religious diet request uses the

“central tenet” test that has been disapproved by the court§Sh&ker 514 F.3d at 884-85.

sam

As stated, Plaintiff need not show that higuest for a religious diet is based on a tengt of

his religion; he need only show that his reqisesased a sincere belief in eating kosher.

id. at 885 (“the district court impermissibly focused on whether ‘consuming Halal m

See

eat is

required of Muslims as a central tenet of Islam,” rather than on whether Shakur sincere

believes eating kosher meat is consistent with his faith”). The Court has already detgrmin:

that there exists a material factual disputethibr Plaintiff has shown a sincerely held be
rooted in his religious faith. When considwyithe specific circumstances in this case,

first factor weighs in Plaintiff's favor.

The second Turndactor concerns whether Plaintiff has other means of reliious

expression, Ward v. Walsh F.3d 873, 877 (9th Cir. 1993). Defendants introduce evid

that Plaintiff may possess items of religious significance and participate in Shabbat s

(DSOF 11 32-33). But relevant to this second Tufaetor is “the distinction between

ef

this

nce
ervic

a

religious practice which is a positive expression of belief and a religious commandmer

which the believer may not violate at peril of his soul.” Ward v. Wdlsk.3d 873, 878 (9t

-15 -
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Cir. 1993) (considering an Orthodox Jewish inmate’s claim that he was denied a

Kosh

diet). Plaintiff's claim implies that Defendantefusal to allow him to receive a kosher diet

requires him to violate his beliefs. Given the nature of Plaintiff's religious beliefg, the

requested diet accommodation is more than just a positive expression of belief; th
factor weighs in his favor. Sé¢enderson v. Terhun879 F.3d 709, 714 (9th Cir. 200

(second Turnefactor supports the plaintiff because, “[llike asking an Orthodox Jew t

us, tk
)

D eat

non-Kosher food, cutting [the plaintiff's] hair involves a strict religious prohibition aboyt the

sanctity and purity of the body, and the concern we identified in Wdreightened”).

As to the third factor—the impact of accommodating Plaintiff’'s request, Defen

Jants

reiterate that if Plaintiff was permitted to have a religious diet without showing a sincer

religious reason, it would “seriously impact prison security and operations” trying tom
inmates’ diet requests for any reason (Doc. 48 at 25). This argument is similar

presented by the defendant in Shaktiihere, it was argued that providing the plaintiff

requested religious diet could look like favoritism and it could lead to inmates requ

anag
to th:
he

festing

diets that were not required by their religion, thereby increasing costs exorbitantly. , Shakt

514 F.3d at 886. The Ninth Circuit rejected thvoritism argument, noting that this effect

exists in every case that requires special accommodations for adherents of particular feligic

practices._Id.The appellate court also refused to accept the defendant’s assertion th
would be a significant burden on prison operations absent any specific evidence or f
to support that assertion. _ldt 887. Similarly, here, Defendants present no eviden
support the speculative assertion that accommodating Plaintiff's request in this pal
case would lead to numerous inmate religious-diet requests and cause administrativ
This factor therefore weighs in Plaintiff's favor.

Lastly, Defendants correctly note that Plaintiff has not explicitly offered any “r
alternatives” to accommodating Plaintiff's First Amendment rights at a de minimis ¢
security interests and prison resources (Doc. 48 at 25-26). But, the fact that the
already serves a kosher diet to prisoners undercuts a general claim that accomn

Plaintiff's request in these circumstances would greatly tax prison resources.
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In sum, none of the Turnéactors weigh in Defendants’ favor, and the Court car,
find that in the specific circumstances, the burden on Plaintiff’'s religious practice
reasonably related to a legitimate penological interest.

Because there exists a material factual dispute whether Defendants’ de
Plaintiff's religious diet request violatetle First Amendment, the Court proceeds to
Defendants’ qualified-immunity argument.

V1. Qualified Immunity

A defendant is entitled to qualified immunity if his conduct “does not violate clé

established statutory or constitutional rights of which a reasonable person woul

known.” Harlow v. Fitzgeraldd57 U.S. 800, 818 (1982). The qualified immunity analy

requires a court to address two questions: windlefacts alleged or shown by the plain
establish a constitutional violation and whetther right at issue was clearly establishe
the time. _Saucier v. Katb33 U.S. 194, 201 (2001). Courts have discretion in deci

which prong to address first depending on the circumstances of the case. Ped
Callahan 555 U.S. 223, 242-43 (2009).

Here, the Court has already determined that disputed facts, viewed in the ligh
favorable to Plaintiff, create a triable issue of fact regarding whether Defendants’ ¢
burdened Plaintiff's religious practice and violated his rights under RLUIPA and the
Amendment. Thus, the qualified immunity analysis turns on whether Defendan
demonstrate that their alleged conduct did not violate clearly established law. S&8%
U.S. at 201.

The Supreme Court established decadgs that “religious beliefs need not |
acceptable, logical, consistent, or comprehensible to others in order to meri

Amendment protection.”__Thoma450 U.S. at 713-14. Further, for some time, but at

least since the 2008 Shaldecision, it has been clearly established that First Amend
protects a prisoner’s sincere religious beliefs,jast central tenets of his faith. 514 F.
884-85 (citing cases). It is also clearly established that prisoners have a right to me

meet the dietary laws of their religion. WatdF.3d at 877.
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Defendants’ argument on the second prong is based on their version of the fact
Plaintiff failed to provide an explanation of his beliefs sufficient to warrant a religioug
and that Plaintiff purchases non-kosher items from the commissary (Doc. 48 at !
Defendants maintain that given these fattisy could not have known that their actig
violated Plaintiff's constitutional rights (id. But again, the Court has found a triable is
of fact whether Plaintiff submitted a sincere religious request for a kosher diet.

Defendants’ relatedly contend that eveth# right at issue was clearly establish
if, due to other circumstances, an officer makes a mistake as to what the law requirg
entitled to qualified immunity_(idat 28, citing Sauceb33 U.S. at 205). Defendants arg
that they simply “followed ADC'’s routineeligious diet request pcedure and afford[e
Plaintiff] the opportunity to submit a request for a kosher diet, along with inform
documenting the religious reason for the request) @kcause Plaintiff did not supply tf
requisite information and purchased non-kosher items from the inmate store, a rea|
officer in Defendants’ position would not hawederstood that his actiom®lated Plaintiff's
constitutional rights_(idat 29).

The purpose of qualified immunity is “tecognize that holding officials liable fa
reasonable mistakes might unnecessarily paralyze their ability to make difficult decis|
challenging situations, thus disrupting the effective performance of their public dt
Mueller v. Auker 576 F.3d 979, 993 (9th Cir. 2009); see asmter v. Bryant502 U.S.

224, 227 (1991) (qualified immunity “gives ample room for mistaken judgment
protecting all but the plainly incompetent or those who knowingly violate the |3
Accordingly, “reasonable mistakes” are immunized, and only gross incompete
punished. Here, the reason for the denial of Plaintiff’'s kosher-diet request is clear fr
record; it was due to Plaintiff’s failure to provide documentation establishing that Meg
Jews eat kosher. But, as explained, over five years ago the Ninth Circuit held that

officials may not “question the centrality of particular beliefs or practices to a faith, f

validity of particular litigants’ interpretations of those creeds.” Shd&ki# F.3d at 884-885.

Any argument that Defendants’ actions were a mistake in view of this case law is unt
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Moreover, qualified immunity does not bar a suit for declaratory or injunctive r

blief,

both of which Plaintiff seeks in this action. Presbyterian Church (U.S.A.) v. United, States

870 F.2d 518, 527 (9th Cir. 1989).

For these reasons, summary judgment on qualified immunity grounds will be deniec

VIlI. Available Relief

Although unclear, it appears as though Plaintiff sues Defendants in both their gfficia

and personal capacities. Defendants argue that any monetary claim against Deferjdant

their official capacity must be dismissed, as well as any claim for declaratory and injynctiv

relief against him in their individual capacity (Doc. 48 at 26).

The Supreme Court has held that state officials sued in their official capacity are nc

“persons” within the meaning of 8§ 1983 and are therefore generally entitled to Elevent

Amendment immunity._ Sewill v. Michigan Dept. of State Policet91 U.S. 58, 70-71

(1989). There is one exception to this rule; “[w]hen sued for prospective injunctive

relief

a state official in his official capacitg considered a ‘person’ for § 1983 purposes.” Hint

v. Dennison488 F.3d 816, 825 (9th Cir. 2007) (emphasis in original) (citing Wall. U.S.
at 71 n. 10); seRounds v. Or. State Bd. of Higher Equtt6 F.3d1032, 1036 (9th Cir
1999) (Ex parte Young209 U.S. 123 (1908), provides narrow exception to Elev

bnth

Amendment immunity for certain suits seeking declaratory and injunctive relief against stat

officers in their official capacity). Also, the Eleventh Amendment does not bar njoney

damages suits against state officers in their individual, or personal, capacity. Hafer,\.. Mel

502 U.S. 21, 25 (1991); Pena v. Gargai6 f.2d 469, 4772-72 (9th Cir. 1992).

Therefore, Plaintiff may sue Defendants in their official capacity for declarator

y and

prospective injunctive relief and in their individual capacity for money damages.

Defendants’ request to dismiss these claims for relief will be denied.

Finally, Defendants argue that Plaintiff's punitive damages claim should be disnisse

because he fails to present evidence that Defendants acted with evil motive or
indifference to his rights (Doc. 48 at 27). $=. Mut. Life Ins. Co. v. Haslig99 U.S. 1,

17 (1991) (punitive damages available und&®83). As explained above, however, the
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are genuine issues of material fact regarding Plaintiff's constitutional claims. |If
concludes that they acted with callous or reckless indifference to Plaintiff's religious e

rights, it may assess punitive damages. Saeh v. Wade461 U.S. 30, 48, 54, 56 (198

(“punitive damages are awarded in the jury’s discretion,” and may be awarded b3
recklessness or serious indifference to or disregard of the rights of others); Dang v
422 F.3d 800, 807 (9th Cir. 2005). This is particularly true in view of the Ninth Cirg

prohibition on requiring documentation or verification supporting that an inmate’s reli

request be consistent with their faith.aiBtiff's claim for punitive damages will not be

dismissed. The Court will, however, dismiss Plaintiff's claim for moratory damages be

B jury
ercis
B)
sed «
Cro:s
uit's

JiouS

caus

they are not available in a § 1983 action. Nancy Scott Degan and Kent Andrew Lambert,

Practical Guide to Commercial Damages in Louisiana,@M L. REv. 257, 259 (1998).
IT ISTHEREFORE ORDERED that:

(1) The reference to the Magistrate Judgeiibdrawn as to Defendants’ Motion for

Summary Judgment (Doc. 48).

(2) The motion (Doc. 48) igranted as to Plaintiff's requests for damages un
RLUIPA and moratory damages; the remainder of the motidanised.

DATED this 20" day of August, 2013.

(e, C A s

obert C. Broomfield /4
enlor United States District Judge
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