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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Gary F. Lowry and Marian Carol (husband No. CV-11-08177-PCT-JAT
and wife), ORDER

Plaintiffs,
V.

EMC Mortgage Corporation; JPMorgan
Chase & Company; JPMgan Chase, N.A.,

Defendants.

Pending before the Court are: (Defendants’ Motion to Dismiss Amended
Complaint (Doc. 25); and (2) &htiffs’ Motion to Stay (Doc31). The Court now ruleg
on the Motions.

l. Plaintiffs’ Motion to Stay (Doc. 31)

On October 28 2012, Plaintiffs requestdtht this case be stayed pending
decision by the U.S. Judicial Panel on Multiddtiiitigation (the “Panel”) on Plaintiffs’
Motion to Transfer. On Febrpa8, 2013, the Panel issuad Order denying Plaintiffs’
request to transfer their case. (Doc. 3@&ccordingly, Plaintiffs’ Motion to Stay is
denied as moot.

I. Defendants’ Motion to Dismiss (Doc. 25)

A. Procedural Background

Plaintiffs filed a Complaint in Maricopadinty Superior Court alleging claims of
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(1) unlawful, unfair, and deceptive businesaagices; (2) breach of contract and brea
of the duty of good fith and fair dealing; (3) unjust aohment; (4) unfair debt collection
practices; (5) promissory estoppel; (6) violati@isonsent judgments; (7) violations @
the Equal Opportunity Credifct; and (8) fraud through securitization. (Doc. 1-1

Defendants then removed the case to this ICothereafter, Defendants filed a Motion t

Dismiss the Complaint. (Doc. 6). AfterettMotion to Dismiss was fully briefed, the

Court granted the Motion to Dismiss, but alkd Plaintiffs leave to amend finding thg
certain deficiencies in the Complaint couytdssibly be cured bwllegations of other
facts. (Doc. 23).

Plaintiffs then filed an eighty-eighpage Amended Complaint. (Doc. 24).

Defendants now move to dismiss the Amah@®mplaint pursuant to Federal Rules
Civil Procedure 8 and 12(b)(6).
B. Legal Standard

To survive a Rule 12(b)(@notion for failure to stata claim, a cmplaint must
meet thaequirements of Rule 8. Ru8(a)(2) requires a “short and plain statement of
claim showing that the pleader is entitled thefé¢’ so that the defendant has “fair notic
of what the . . . claim is artie grounds upon which it restsBell Atl. Corp. v. Twombly,
550 U.S. 544, 55 (2007) (quotingConley v. Gibson, 355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detaile

factual allegations, the pleader’s obligatitin provide the grounds for relief require
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“more than labels and conclosis, and a formulaic recitation of the elements of a cause

of action will not do.” Id. (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)). Thq
factual allegations of the cor@int must be suffi@nt to raise a righto relief above a
speculative levelld.

Rule 8's pleading standard demandsrenthan “an unadosd, the-defendant-
unlawfully-harmed-me accusation Ashcroft v. Igbal, 556 U.S. 662678 (2009) (citing
Twombly, 550 U.S. at 555). A contgunt that offers nothing nre than blanket assertion

will not suffice. Tosurvive a motion to @miss, a complaint nsti contain sufficient
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factual matter, which, if accepted as true, statetaim to relief that is “plausible on it$

face.” Id. Facial plausibility exists if the pleadpleads factual content that allows th
court to draw the reasonable inference tthat defendant is liable for the miscondu
alleged. Id. Plausibility does notgual “probability,” but plaudility requires more than
a sheer possibility that a defdant has acted unlawfullyd. “Where a complaint pleads
facts that are ‘merely consistent’ with afeledant’s liability, it ‘stops short of the line

between possibility and plausibiligf entitlement to relief.” Id. (quoting Twombly, 550

U.S. at 557). Because Plaintiffs are proceegirgse, the Court must construe their

Complaint liberally even when evaluating it under ttgpal standard.Johnson v. Lucent
Technologies Inc., 653 F.3d 1000, 10 (9th Cir. 2011). Howevg“[sJomething labeled

a complaint but written more as a press releps#ix in evidentiay detail, yet without

simplicity, conciseness and clarity as to whplaintiffs are suing for what wrongs, fail$

to perform the essential functions of a complainkicHenry v. Renne, 84 F.3d 1172,
1180 (9th Cir. 1996)‘Prolix, confusing complaints .impose unfair burdens on litigants
and judges.”ld. at 1179.

In deciding a motion to dismiss underl®&d2(b)(6), the Court must construe tHh
facts alleged in a complaint the light most favorable to tlarafter of the complaint, and
the Court must accept all well-pleaded factual allegations as t8hearz v. United
Sates, 234 F.3d 428, 435 (9th Cir.2000). Noneéssl, the Court does not have to accq
as true a legal conclusion ctwed as a factual allegatidPapasan, 478 U.S. at 286, or an
allegation that contradicts facts thatynize judicially noticed by the Cour@hwarz, 234
F.3d at 435.

C. Analysis
In 2006, Plaintiffs GaryLowry and Marian Carol obiaed a loan from lender,

EMC Credit Corporation in the amount of $4800. The loan wassured by a Deed of
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Trust in favor of Encore Credit Corporation encumbering real property located at 2900 S

Blue Ranch Road Cottonwood, Arizona 8632¢ (tProperty”). In2009, Plaintiffs and

EMC Mortgage Corporation entered into atyear loan modification agreement.
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Plaintiffs are ordained ministers opting a non-profit spirital retreat center
called Western Spirit Enrichment Center (“West Spirit”). Plaintiffs allege that they
leased the Property to Western Spirit 002 and Western Spirit has always made lo
payments on the Property. Plaintiffs allegatttney used the inconad Western Sprit to
gualify for their original loann April 2006 as wellas for the short-term modification ir
January 20009.

Plaintiffs allege that, since Decemberl@0they have tried to apply and qualif]
for a loan modification through the Makihtpme Affordable Program (“MHA”) and the
Home Affordable Modification Program KFAMP”), but have been denied any suc
modification. Plaintiffs’ claims in this caselate to the failed home loan modification.

In their Amended Complaint, Plaintiffs Vi chosen to reassert many of the fail

claims identified in the Court’s previous d&r granting Defendants’ Motion to Dismiss.

Further, less than half of the eighty-eigigges in the Complairgctually concern any
factual allegations relating to dtiffs or their claims in tis matter. Rather, Plaintiffs
appear to assert various theories ofiligbagainst Defendantd®ased on generalized
grievances against the mortgage industry @aténdants’ practices generally. This tyq
of press-release-pleading makes it difficult Refendants and the Court to ascertain {
basis of Plaintiffs’ claims and does not m&etle 8's short, concgs pleading standard
The Court will nonethelessttampt to ascertain the amas alleged in the Amended
Complaint and will address wiegr Plaintiffs have stated a claim upon which relief ¢
be granted in their numerous allegations.

In the caption of their Ammeled Complaint, Platiffs have listed their claims ag
(1) unlawful, unfair and deceptive business prasti¢2) breach of contract and breach
the duty of good faith and fair dealing; (3)udh (4) unfair debt dtection practices; (5)
promissory estoppel; (6) violations of cons@udgments; (7) violations of the Equa
Opportunity Credit Act; and 8fraud through securitization. Despite this seemi
identification of their causes of action, Piiifs have only included five counts in thg

Amended Complaint: (1) violations dhe Arizona ConsumeFraud Act/fraudulent
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business practices; (2) unlawfulisiness practices and unfair competition law; (3) brex
of contract, breach of the dutf good faith and fair déag; (4) unfair debt collection
practices; and (5) promissogstoppel. The Court will disss each category of claim

herein.

(1) Breach of Contract and Bre&h of the Duty of Good Faith
and Fair Dealing (Count Three)

Plaintiffs allege that Defendants breacleedontract when they denied Plaintiffs
loan modification for the reason that Plaintiff@rsonal income did not qualify Plaintiffs
for a permanent loan modification. PlaintiiBege that they quaidd for their original
loan using bank account formation of Western Spirit and that it was illegal ar
fraudulent for Defendants to refuse to use itcome of Western Spirit as a qualifier fq

the loan modification. Plaiiffs fail to point any provi®n of any contract requiring

Defendants to use the income of Western iSpiather than the income of Plaintiff$

themselves when consideri®jaintiffs for a loan modiGiation. Although Plaintiffs

repeatedly allege that theiltae to use the income diNestern Spirit in determining
Plaintiffs’ qualification for a lan modification was illegal and frdulent, they fail to cite
to any provision of a contract or any othaw that would place in a requirement on
Defendants. Accordingly, Plaintiffs haveléal to state a claim upon which relief can &
granted for breach of contractdeal on Defendants’ refusalqoalify Plaintiffs for a loan

based on the income of a segia entity, Western Spirit.

Plaintiffs also allege that Plaintiffs’ terest rate is adjumble according to the
LIBOR Index rate and “since DefendadPMC has admittednvolvement in the
criminally artificial manipulation and rategging scheme involving the Libor, accordin
to the governmental authoritiehjs fraudulent act constitutesbreach of Plaintiffs’ loan
contract and agreement.” (Doc. 23-24 at2D). Plaintiffs’ allgations regarding the
LIBOR Index rate are conclusory and specutatand Plaintiffs fail to identify how the

use of such index rate constitutes eawh of contract claim in this case.
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(2) Allegations Regarding Unlawful, Unfair and Deceptive
Business Practices and Unlawful Business Practices an
Unfair Competition Law (Count Two) and Violations of
Consent Judgments

In the section of their Goplaint entitled “Unlawful Busiess Practices and Unfair

Competition Law,”Plaintiffs allege that Defendantgolated federal law by breaching
Chase’s agreement with Fannie Mae ofichh plaintiffs are intended third-party
beneficiaries and breaching the servicertip@ation agreementbetween Defendants
and HAMP for all mortgage loartey service. Plaintiffs allege that, by participating
the loan modification process and submdtiall of the documeation requested by
Defendants for a loan modificati, they were entitled to a loanodification. Plaintiffs
allege that, by following all of the requiremts in applying for a loan modification,
binding contract was created between Plain#ffd Defendants for a loan modification.
In its prior Order granting Defendants’ ktan to Dismiss theriginal complaint,
the Court rejected these claims. The Gowsted that simply applying for a loar
modification did not evidence the existence abatract between the parties. (Doc. 23
13-14). The Court further held that Plaintiffsled to state a claim for breach of contra
under HAMP on a third-partbeneficiary theory. If. at 14). Indeed, this Court ha
previously analyzed whetherdhttiffs could be third-paytbeneficiaries under HAMP in
circumstances such as those alleged byntffsi and has rejeetd such a claim.See
Marks v. Bank of America, N.A., No. 3:10-cv-08039-PHX-JAT2010 WL 2572988, at
*2-7 (D. Ariz. June 22, 2010) (holding thBdaintiff did not havestanding to bring a
breach of contract claim under HAMP on a dhparty beneficiary thory because (1) it
would not be reasonable forbarrower to rely oran agreement between a participatir
servicer and the Department of Treasury asifesting an intention to confer a right o
the borrower because ghagreement does nogquire that the participating servicel
modify eligible loans, (2) parties who mefit from government contracts are genera
assumed to be incidental beneficiaries amaly not enforce the contract absent clg

intent to the contrary; (3) granting PlaintiFird-party beneficiary status would open th
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door to three to foumillion individual claims, whichwvould contravene the purpose g

HAMP as an administrative tool to effaate the goals of EESA, and (4) permittin

individual claims would ndermine Freddie Mac’s role as compliance officer for

HAMP). Plaintiffs allege thaDefendants considered thé&an modification application
and denied it for various stated reasons. nigtfes do not allege that Defendants refuse
to consider them for a loanadification. Plaintiffs fail topoint to any provision of any
contract between Defendants and any non-pertyhis suit to with they would be
considered third-party beneficiaries.

Accordingly, Plaintiffs have failed to afje facts that would give them standing
sue Defendants for breaches of contract dasecontracts between Defendants and th

parties and any claims basedsuth allegations are dismissed.

(8) Fraud and Violations ofthe Arizona Consumer Fraud
Act/Fraudulent Busness Practices (Count One) and
Violations of Equa Opportunity Credit Act and Fraud
Through Securitization

In the section of their Qoplaint entitled “Violationsof the Arizona Consumer
Fraud Act/Fraudulent Business Practicd2ldintiffs allege that the following instance
show that Defendants oonitted consumer fraud:

First, Plaintiffs allege that, on Odter 31, 2008, Defenda Morgan Chase
publicly announced that thewere offering a loan mofitation program to borrowers
who were not currently delinquerttut who could be at risk for defaulting. Plaintiff
allege that Chase stated in that announcethantthey would workvith homeowners in
various ways to obtain a loan modificationaiRtiffs allege that Chase did not work wit
them in the ways descridein the public announcemenso that such public
announcement was fraudulent.

Plaintiffs’ allegations that these adiising promises were’knowingly false,

deceitful, misleading and damagi to Plaintiffs” are conckory and are not pled with

sufficient facts. Further, Plaintiffs allegais that they were considered for a loan

modification contradict these facts. Plaintiffs’ dissatisfaction with the denial of their
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modification application does not rend€&@hase’s statements made in the public

announcement knowingly falsageceitful, or misleading.

Plaintiffs also claim that various representations made in letters that they regeive

from Chase were knowingly false, deceitiuld misleading, but Plaintiffs do not plead
facts, that, if true, would lead to the corssan that such repres@tions were knowingly
false, deceitful, or misleading.

Further, as in their origal complaint, Plaintiffs agn claim that statements by
Defendants’ representatives that theypstd “hear something piive soon” and that
they should continue making payments oairthoan in the meantime were fraudulent
because they were promis#sat the loan modification widd be approved. Again,
Plaintiffs do not plead facts, which, if trugvould lead to the conclusion that sugh
representations were knowinghide, deceitful, or misleading.

Plaintiffs also claim that they receivedree different reasons for the denial of
their loan modification. Plaintiffs clainthat, because they received three differgnt
reasons, all three reasons were false and ffantduAgain, Plainffs do not plead facts
supporting this conclusion.

None of these allegations support Piffisi conclusion that “Defendants engaged
in unlawful and fraudulent préces in violation of the Qusumer Fraud Act, the Equal

Opportunity Credit Act, and other federal lawgDoc. 65 at  94). Accordingly, thes

D

claims will be dismissed.
Plaintiffs further argue that they wedefrauded because théman was sold into
mortgage-backed securities. Rl#fs agreed that their noteould be sold one or more

times without notice to Plaintiffs in the Deed Trust and that this could result in

|9

change to their Loan ServiceAccordingly, Plaintiffs agreetb and were on notice thag
their note could be sold.See Cervantes v. Countrywide Home Loans, Inc., 656 F.3d

1034, 1042 (9th Cir. 200). Moreover, Plaintiffs’ contéion that the MERS system of
securitization is so inherentlgiefective that it renders tmetleed of trust completely

unenforceable has been repeatediyected by this Court. In re Mortgage Elec.
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Registration Sys. (MERS) Litig., MDL 09-2119-JAT, 2011 WI4550189 at *4 (D. Ariz.
Oct. 3, 2011). Accordingly, Plaintiffs’ aljations regarding the saritization of their
loan fail to state a claim upon which rélgan be granted andill be dismissed.

(4) Unfair Debt Collection Practices (Count Four)

With regard to Plaintiffs’ allegationshat Defendants violated the Fair Del
Collection Practices Act, Plaintiffs have falléo cure the deficiencies in these clain
identified by the Court in it®©rder granting Defendants’ Mot to Dismiss the original
complaint. Accordingl, these claims will be dismissed.

(5) Promissory Estoppel (Count Six)

With regard to Plaintiffs’ allegations thptomissory estoppel gpes in this case,
Plaintiffs have failed to cure the deficiencies in these claims igahtify the Court in its
Order granting Defendants’ Motion to Dismitdge original complain Accordingly,
these claims will be dismissed.

lll. Leave to Amend

Under previous Ninth Circuit Court of Appeals precedent, the court wsuald
sponte grant leave to amend when granting aiorto dismiss, unless a pleading cou

not be cured by the afiation of other facts.See Lacey v. Maricopa County, 693 F.3d

896, 927 (9th Cir.2012) (citin@oe v. United States, 58 F.3d 494, 497 (9th Cir.1995)|.

However, this precedent has beatled into question by the Cawf Appeals, in light of
the recent changes to the Federal Rule of Civil Procedure 15, which now allows g
twenty-one days from responsive pleadings miations to dismiss to amend as of righ
Seeid. Further, when a plaintiff requests leaeeamend, the Court must consider th
following factors: (1) undue delay, (2) badtla (3) prejudice to the opposing party, (4
futility of amendment, and (S)hether plaintiff has previolysamended his complaint,
Western Shoshone Nat. Council v. Malini, 951 F.2d 200, 204 (9%Gir.1991). In this case,
granting leave to amend the complaint wouldfitde. Plaintiffs have previously beer
given an opportunity to amd their Complaint and haveasserted arguments alread

rejected by the Court in this case.
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IV.  Conclusion

Basal on the faegoing,

IT | SORDERED that Plantiffs’ Motion to Sty (Doc. 31)is denied amoot.

IT 1S FURTHER ORDERED that Defendas’ Motion to Dismis Amendd
Complaint Ooc. 25) isgranted. The Clerk @ the Courtshall entejudgmentaccordingy,.

Datal this 5th dy of March, 2013.

O&&-\,_

=
’d James A. Teilborg
Senior United States District Judge
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