American Exploration & Mining Association v. Salazar et al Doc.|62
1| WO
2
3
4
5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Gregory Yount, et al., No. CV11-8171 PCT-DGC
10 Plaintiffs, CV15-8049PCT DG
e CV12-8075PCTDGC
12| Kenneth Lee Salazar, et al., ORDER
13 Defendants.
14
15 This case concerns a withdrawal by the 8gcy of the Interior of more than one
16| million acres of federal land from uraniummmg. The withdrawmand surrounds Grand
17| canyon National Park and includes a NorthicBhof approximately 550,000 acres, gn
18| East Parcel of approximately 135,000 acees] a South Parcel of some 322,000 acres.
19| The withdrawal will close theslands to the exploratioand development of uraniun
20| mining claims for 20 years)though mining of a few existy claims will be permitted.
21| plaintiffs in this case include counties, asations, companies, and an individual with
22| interests in uranium miningThey ask the Court to setids the withdrawal as illegal
23| under several federal statutes.
24 Motions for summary judgment haveedn filed by Plaintiffs American
25| Exploration & Mining Association (“AEMA™and Gregory Yount (Docl67), Plaintiffs
26| Nuclear Energy Institute and National Mining AssociathtEl and NMA”) (Doc. 170),
27| and Plaintiffs ArizonaUtah Local Economic Coalitioff'the Coalition”) and Quaterra
28| Resources, Inc. (Doc. 173). Defendant ediStates and Defendant-Intervenors Center
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for Biological Diversity, Grand Canyon Ust, Havasupai Tribe, National Park
Conservation Association, artle Sierra Club (collectively “Defendants”) have file
cross-motions for summary judgment. Dot88, 208. The Court heard oral argume
on September 9, 2014. For reasons thikio the Court will gant summary judgment
in favor of Defendants anibt set aside the Secretary’s withdrawal decision.

l. Background.

Lands around the Grand Canyon have seenng activity since the late 1800s.

AR 84. When President Theodore Roos$ecesated the Grand Canyon Preserve |i

1906, he withdrew much of the land fromining, but mines were opened on lar
surrounding the canyorhen uranium deposits were disered in the 1940s and 19501
AR 2. Uranium near the canyon is foundbireccia pipes — pipdiaped mineral deposits
that extend thousands of feet undergroukdze of these pipes were mined for uraniu
in the 1950s, with th®rphan Mine producing more th&000 tons of uranium betwee
1952 and 1969. AR 84. Expédron increased when uranium prices spiked in the 197
AR 2. Much of the exploration was the North Parcel. AR 84.

During the 1970s, the U.S. Geologi&irvey (“USGS”) began studying uraniun
deposits in the area and produced maps|oefdireccia pipe deposits. In the 1980s a
1990s, six new uranium mingsoduced almost 1.5 million tons of uranium and mg
than 900 exploration holes were drilledin® Tusayan Ranger District. AR 2.

Many of the uranium mines were put standby status when the price of uraniu

dropped in the 1990but a price rise in 2004, followdn) a surge to more than $130 p¢

pound in 2007, prompted renewed intergsturanium mining ad thousands of new
mining claims were located. AR 3. These new claims prompted concerns abo
potential impact of uranium mining on the Grand Canyon watershed and led Ar
Congressman Raul Grijalva totroduce legislation thatvould permanently withdraw
more than one million acrescamnd the canyon from minindd.

On July 21, 2009, Interior Secretary K8alazar published a notice of intent {
withdraw 633,547 acres olplic lands and 360,002 acresNational Forest land for up
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to 20 years from location and entunder the Mining Law of 1872.SeeNotice of
Proposed Withdrawal, 74 Fed. Reg. &/,8(July 21, 2009). The notice had the
immediate effect of withdrawg the lands for a period of two years to permit analy
and study under the National EnvironmerRabtection Act (“NEPA”). The Bureau of
Land Management (“BLM”) published a notice itd intent to prepare an Environment:
Impact Statement (“EIS”), with the stak purpose “to protect the Grand Canyc
watershed from adverse effects of locatahbleeral exploration and mining, except fg
those effects stemming from valid existinghts.” 74 Fed. Reg. 43,152-53 (Aug. 2f
2009).

In accordance wittNEPA, BLM issued its Draft B (“DEIS”) on February 18,
2011 (76 Fed. Reg. 9,594), and, aftereatended comment period, issued its Final §
(“FEIS”) on October 27, 201176 Fed. Reg. 66,747). Thaepartment of the Interior
(“DOI") issued a Record of Decision (BD”) on January 9, 2012, which withdrey
1,006,545 acres from mining pursuant te federal Land Policgnd Management Act
(“FLPMA"), 43 U.S.C. § 1714. AR-23. This 2012 decision,fegred to in this order ag
“the Withdrawal,” is challengeldy Plaintiffs in this case.

On January 8, 2013, the Court grantedpart and denied ipart Defendants’
motions to dismiss several claifws lack of standing. Do@7. The Court dismissed al
claims under NEPA brought bilaintiffs Yount, AEMA, and Quaterra, leaving only
NEPA claims by NEI, NMA, and the CoalitiorRlaintiffs’ claims under the FLPMA ano
the Administrative Procedures Act (“APA”) rema Plaintiff Yount aso alleges that the
Withdrawal’s stated purpose of protecting tbultural and religious heritage of Nativ
American tribes violates the Establishméiause of the Unitedbtates Constitution.
Doc. 27, 1 144-148.

Il. The Withdrawal Decision.

The Secretary decided to proceed wilie Withdrawal after evaluating possibl
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effects of uranium mining in the DEIS aR&IS. These documents included a detailed

analysis of four different alternatives:) (@0 withdrawal of land from uranium mining
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referred to in the FEIS as the “no actiaaiternative; (b) withdrawal of the propose
1,006,545 acres; (c) withdrawal of 648,802 arind (d) withdrawal of 292,086 acre
AR 13-14. Before selectingdbe alternatives, BLM consia&l other possible courses @
action including a shorter withdrawal period i years, a withdrawal limited to land
with a low mineral potential, phased mininggermanent withdrawal, a change in feder
law to provide additional resironmental protections, anthe adoption of new mining
regulations. BLM eliminated each of themléernatives before preparing the FEIS, a
the Secretary ultimately selected the fullhdrawal alternative. AR 14-15.

In preparation for the EIShe Secretary directed USG8 prepare a scientific

report on various issues raised by theppsed withdrawal. In response, the USG

prepared Scientific Investigans Report 2010-5025 (tH&ISGS Report”). AR 57-415.
With this report in hand, BLMprepared the DEIS and pulblesd it in February 2011 for g
45-day public comment period. The pubtiomment period was later extended to ]
days, and more than 296,0060mments were received. BLKEIso hosted four public
meetings and held community meetings withouas tribes to disas the DEIS. AR 17.

The DEIS, FEIS, and ROD relied heaviy the USGS Report. In the repor
USGS analyzed soil and sedimaaimples at six sites that experienced various level
uranium mining north of thé&rand Canyon, including retmed uranium mine sites
approved sites where mining was temporarilypginded, and exploratory sites that we
drilled but not mined. Uranium and arsenic weoasistently detected in these areas
levels above natural background. AR 9.m@kes from 15 springs drfive wells in the
region contained dissolved uranium centrations greater than EPA maximu
concentrations for drinking wer. USGS was uncertain ether these concentration
resulted from mining, naturgrocesses, or bothd. USGS also found that floods, flas
floods, and debris flows caused by winttorms and intense summer thunderstor
transported substantial volumes of trace elements and radionudtides.

USGS also evaluated an additionall¥ @vater samples fro#28 sites and found

that about 70 sites exceeded the primargemondary maximum contaminant levels f
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certain major ions and trace elements sasharsenic, iron, lead, manganese, radiJ

sulfate, and uraniumAR 10. USGS noted that fracas, faults, sinkholes, and breccia

pipes occur throughout the araad are potential pathwaysr downward migration of
contaminants, but concluded tleamore thorough investigati is required to understan(
groundwater flow paths, travel times)d contributions from mining. AR 9-10.

In addition to this analysisf potential contamination, the FEIS found that the “
action” alternative would result in significtly more mining activity than would occu
under the full Withdrawal: 19 more uraniumines, 211,280 more ore truck trips, 1
more miles of power lines, 1,200 more acdésturbed for miningand 200,000,000 more
gallons of water used in mimg. AR 2774. This was trueven though some uraniun

mining would continue under the Withdrawadl.

One common problem was enceened by all of the withdrawal studies: the siz

of the proposed withdrawal area and its tmraas remote forest and rural land meg
that relatively little data was available fanalysis. The FEIS and ROD acknowledgs
this lack of information. See, e.g.AR 9; AR 2070-71. In particular, these documer
noted uncertainty about thmotential impacts of uraniummining on perbed and deep
aquifers, including the R-aquifer (the prindip&uifer in the area), and about the effeqg
of increased radionuclgexposure on plants and animals. AR 10.

In the face of these uncertaintiese tREIS and ROD adopted “a cautious at
careful approach.” AR 9. This approach was deemed warranted for several re

expressed in these words by the ROD:

Crafted by the immense power of the Colorado River, the
Grand Canyon and the greatosystem that surrounds it
have long been recognized ase of the Nation’s most
treasured landscapes. The assknown as a home or sacred
place of origin to many Nater Americans, including the
Havasupai, Hualapai, Navajdiopi, Zuni, Southern Paiute,
and others, and its cultural significance goes back thousands
of years. . . . The Park is a world heritage site and an
international icon.
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The Grand Canyon and theegter ecosystem surrounding it
is a cornerstone of the gen’'s economy with hunting,
fishing, tourism, and otheputdoor recreation generating
billions of dollars in economiactivity in the area. Millions
of people living in seven states the U.S. and in Mexico
depend upon the Colorado ver for water for drinking,
irrigation, and individual uses well as for hydropower.

AR 4-5.

The FEIS ultimately foundhat the risk of groundater contamination from
uranium mining was lowhut that the possible conseques of such contamination wer
severe. AR 9. Faced wittven a remote prospect ofveee contamination in waters
adjacent to the Grand Canyon, DOI chose tooerthe side of cautio It elected to
proceed with the fuWithdrawal for a period of 20 years.

In addition to risks of groundwater camtination, the RODbpted for the full
Withdrawal because “[a]jny mining within éhsacred and traditional places of trib
people may degrade the values of those ldaodbe tribes who usthem.” AR 9, 11.
The ROD also found that “ftp volume of truck traffic y@ected without withdrawal
could create a major cumulatie€fect to visual resourcagsulting from dust emissions
of vehicle passage.” AR 11The ROD further noted that ewv with the Withdrawal in
place, up to eleven uranium mines wouldpeemitted to operate in the withdrawn are
on the basis of existing claims, a pace ofali@oment “roughly equalent to the pace of
development that occurred duritige peak of uranium interedtring the 1980s.” AR 9.
Thus, “even with a full withdrawal, the econmnibenefits of continued uranium mining
could still be realized by loc@ommunities.” ARL1. The ROD notethat “[w]hile the
lands are withdrawn, studies can be indthtto help shed light on many of th
uncertainties identified by USGS in [the GS Report] and bLM in the EIS.” Id.

[ll.  Standing.

Defendants argue that Plaintiffs NENMA, and the Coalition cannot establis
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standing for the remaining NHA claims. To establish fcle Ill standing, a plaintiff

must show “that he has suffered ‘injury in fathat the injury is ‘faily traceable’ to the
actions of the defendant, and that the npjwill likely be redressed by a favorabls
decision.” Bennett v. Spear520 U.S. 154, 1641997). Plaintiffs must also show
prudential standing, which exames whether “a particular plaintiff has been grantec
right to sue by the statute undehich he or she brings suitCity of Sausalito v. O’Neill

386 F.3d 1186, 1199 (9th Cir. 2004). Pmigkd standing analysis historically ha
required NEPA plaintiffs to siw that their alleged injurfalls within NEPA’s zone of
interests.Ocean Advocates v. U.S. Army Corps of Enginei2 F.3d 846, 861 (9th Cir
2005).

The Supreme Court’'s recent decisionLiexmark Int’l, Inc. v. Static Control
Components, Inc134 S. Ct. 1377, 1387 (2014), hdsanged the terms of discussion f(
prudential standing. It explained that “prutiehstanding is a misnomer as applied to t
zone-of-interests analysis, hd recast the test as a mattd statutory interpretation
“which asks whether this particular clast persons ha[s] a righio sue under this
substantive statute.”ld. Lexmarkdirects courts to “determine the meaning of t
congressionally enacted provisioreating a cause of actionld. at 1388.

A. NEI and NMA.

Defendants argue that NEI and NMA's gkel injury is spedative, that the
injury does not fall withilNEPA'’s zone of interest, andahany claim that the injury is
environmental as opposed to econoisia pretext. Doc. 198 at 29-31ln its ruling on
Defendants’ motion to dismiss, the Court eggfh in a lengthy analysis of Plaintiffs
standing. Doc. 87. Theadrt found that NEI and NMAad shown Article Il standing

because the Withdrawal imposed expensine years-long examination processes

their members and reduced the value of exgstnining claims and claim investments.

Id. at 8. The Court noted that private emonc losses due to governmental action &

! Citation to documents in the Court’s dotkell be to page numbers added to th
top r?f each page by the C6arCMECF system, not to pageimbers at the bottom of
each page.
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routinely found sufficient teshow injury for purposes of Article Ill standindd. The

Court stands by this deawsi. NEI and NMA have clearlshown that their members

suffered financial harm asrasult of the Withdrawalld. at 6-10.

In assessing whether injury to NEI and MNell within NEPA’s zone of interest,
the Court found that NEI and NMA had allega link between th&Vithdrawal and an
environmental injury that, ifsupported, would bring them within NEPA’S zone ({
interests.ld. at 31. Specifically, NEI and NMA claimed to have environmental interé
in reducing aggregate mining impacts by @acting environmentally responsible minin
operations. They alleged that mining rlmteccia pipes found annd the Grand Canyor
produces less environmental disturbance thanng lower quality uanium ore in other
locations, and that the Withdrawal therefowould force them to engage in mor
environmentally harmful mining. Taking theesllegations as tru¢he Court found that
NEI and NMA had identifiecan injury within NEPA’szone of interestsld. The Court
also observed that the caseted by Defendants arose the summary judgment stags
not the pleading stageld. This case is now at theummary judgment stage, an
Plaintiffs must present prbe- and not merely allegethat they have standing.ujan v.
Defenders of Wildlife504 U.S. 555, 561 (1992) (“iresponse to a summary judgme
motion . . . the plaintiff camo longer rest on such “mesdlegations,” but must “set
forth” by affidavit or other enmence “specific facts|.]”).

Purely economic injuries do not fallitwin NEPA’s zoneof interests. Ashley
Creek Phosphate Co. v. Nortof20 F.3d 934, 940 (9th (Ci2005). But this does not
mean that plaintiffs who assert econommigiries are precluded from bringing suit undg
NEPA. A plaintiff can sue under NEPA “avef his or her interest is primarily
economic, as long as he or she also alleges an environmental interest or economic
that are ‘causally related to ant within NEPA’s embrace.”Ranchers Cattlemen Actior
Legal Fund United StockgrowersAm. v. U.S. Dep't of Agric415 F.3d 1078, 1103 (9th
Cir. 2005), as amended (Aug. 17, 2005).

In its previous order, the Court noted thia parties had cited no authority for th
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proposition that a plaintiffs’ environmentaljumy must also satisfghe requirements of
Article Ill standing. Doc. 87 at 32-33. @&ICourt therefore held that NEI and NMA “ca
satisfy Article Il standing by their membersery real economic injuries discusse
above, and satisfy NEPA prential standing by the eneinmental interests they ang
their members possess in limiting the disruptive effects of uranium minidgdt 33. In

other words, the Court foundahone of their injurieseconomic harm caused by th
Withdrawal) could satisfy Article Il standingvhile a different injuy (being forced to
engage in more environmentallysdiptive mining) could satisfy NEPA.

The Court now concludes that this was errarthis round obriefing, Defendants
have cited case law holding tH#be injury thatsupplies constitutional standing must &
the same as the injury withilhe requisite ‘zone of inteses’ for purposes of prudentia
standing.” Mountain States Legal Found. v. Glickm&2 F.3d 1228, 1231 (D.C. Cir

1996); see also Douglas Timber ©&mators, Inc. v. Salazar774 F. Supp. 2d 245, 256

=}

S

[

e

D

(D.D.C. 2011) (same). The hh Circuit appears to have applied the same requirement

in a recent unpublished opimip holding that the plairffi could not bring suit under
NEPA because the plaintiff's “eaomic injury . . . sufficesor Article Ill standing but
does not fall within NEPA'’s zonef interests . . . [and Plaintiff's] environmental injur
... iIs within NEPA'’s zone of interests bwtll not be redressed by a favorable decisit
[and thus does not satisBrticle 11l standing].” Oberdorfer v. JewkedNo. 12-36082,
2014 WL 3644015 *1(9th Cir. July 24, 2014). In othevords, Article Ill standing and
the NEPA zone of interests test mii& satisfied by the same injurySee Mountain
States 92 F.2d at 1231 (“[I]f plaiiffs established an interesuifficiently aligned with the
purposes of the ESA for prudential standimgit failed to show (for example) ar
adequate causal relation betwede agency decision attamk and any injury to that
interest, we could not adjudieathe claim — even if plaiiffs had constitutional standing
with respect to some othmterest that was out®dhe requisite ‘zone.”).

Neither Mountain Statesnor Oberdorfer provides any rationale for the

requirement that one injury must satisfy both forms of standibpuntain States
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describes the requirement as “obvious,” but alstes that it could find no other case th
adopted it. 92 F.3d at 1231. Afdberdorfercites no authority for this requirement.
The Court concludes, nonetheless, thatgimgle-injury requirement makes seng
In Lexmark the Supreme Court explained thahether a plaintf comes within a
statute’'s zone of interests requires coutts determine, usip traditional tools of
statutory interpretation, whether a legislatyvconferred cause of action encompasse
particular plaintiff's claim.” 13 S. Ct at 1387. The focusas legislative intent. In this
case, the stated purpose of NEPA is emtisglvironmental — to “promote efforts whicl
will prevent or eliminate damage to the eoviment and biosphere[.]” 42 U.S.C. § 432
“Section 101 of NEPA deates a broad national commitment to protecting 3
promoting environmental quality."Robertson v. Methowalley Citizens Council490
U.S. 332, 348 (1989). Givdrexmarks focus on legislative intent and the exclusive
environmental purposes of NEPA, it makesisge to require that the gravamen ¢
Plaintiffs’ complaint — the wronghat brings them to cour must fall within NEPA'’s
zone of interests. Requiring that a congrétdicle Il injury fall within that zone of
interests will ensure that thenimating wrong asserted byaRitiffs comports with the
environmental purposes for which NEPA weasacted. The claims will align with

congressional intent — the primary consideration agemark

The Court will followMountain StatesndOberdorfer To pursue a claim under

NEPA, “the injury that supplies constitutionstanding must be theame as the injury
within the requisite ‘zone of interests.Mountain States92 F.3d at 1231.

NEI and NMA do not satisfy this requment. Their economic injury — the
expensive and lengthy claimaxination process and the lagfsvalue in existing claims
and investments — satisfies Article Il standibgcause it constitutes injury in fact, i

traceable to the Withdrawal, afilely would be redressed ithe Court were to set asids

> NEPA does not afford a private rightagtion, but courts hdlthat an aggrieved
party can obtain review under the APA for atibns of NEPA provided their claims fal
\I/:w:tgrgn tI\ISEGF;.A’S zone of interestsAshley Creek420 F.3d at 9390cean Advocatesl02
3d a :
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the Withdrawal. Lujan, 504 U.S. at 560. But the injury a purely economic injury and
therefore does not fall withiNEPA'’s zone of interestsAshley Creek420 F.3d at 940.

Conversely, NEI and NMA'’s environmentadjury — being forced to engage i
more environmentally disruptive mining — fallstin NEPA'’s zone of interests, but it i$
not a concrete injury sufficient to satisfytisie Ill. NEI and NMA rely on the affidavit
of a Vice President of Mining at Uramu One, a member of both NEI and NMA,.
Doc. 171-1 at 5-8. The affidavit descringsnium claims held byranium One in Utah
and asserts generally that they are afdo quality and more difficult to mine than
breccia pipes. But the affidavit fails tooprde any concrete evethice regarding when
how, or even whethddranium One will actuallymine these depositdd. The affidavit
states that Uranium One “isilsdeciding which of its uralmm deposits at other sites it
will mine.” Id., § 7. Because the affidavit does state that such mining will occur angd
provides no specific flormation about the gde of the uranium to be mined or what
environmental impacts would result from mmgiit, NEl and NMA have failed to show
that they are “imminentlyhreatened with a concrete aparticularized ‘injury in fact™
as a result of the need to miless concentrated uranium oréexmark 134 S. Ct. at
1386. Their alleged environmental harm #iere does not satisfthe injury-in-fact
requirement for Article 11l standingld.

In short, NEI and NMA fail to establish single injury thatooth satisfies the
requirements of Article Ill and falls within NEA’s zone of interests. They therefore
cannot assert a NEPA claim undbe requirement recognized Mountain Statesand
Oberdorfer The Court will enter samary judgment on NEI @NMA’s NEPA claims.

B. The Coalition.

In ruling on the motiondo dismiss, the Court tmd that the Coalition had
standing to bring NEPA claims on behalfisf member Mohave County. Doc. 87. The
Court engaged in an extensive analysistlod County’'s propriary interests and
procedural injury ifl. at 16-24), and found that theseteirests and injuries satisfied

Article Il standing requirements and fell withNEPA'’s zone of interests under cases
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such asDouglas Cnty. v. Babbijt48 F.3d 1495 (& Cir. 1995), andCity of Davis v.
Coleman 521 F.2d 661, 672 {® Cir. 1975) (Doc. 87at 45). Defendnts do not
challenge most of this analysis in themotion for summary judgment. They insteg
argue that the County (andetiefore the Coalition) lacks st@ding because its injury is
speculative and it failed to raise its environta¢concerns before the agency. The Co
disagrees with both assertions.

The Coalition has shown that Mohav@ounty “has a mandate to retai
environmental quality and tcapitalize on its wealth ofatural, built and human
resources.” 12-cv-8075, Doc. 30, 24As stated in the Cotyis General Plan, this
mandate includes “the ‘growthf communities that maintaithe health and integrity of
its valuable environmental features’;ethprotection of ‘wetlands, washes, aquif
recharge areas, areas of unique flora anddaand areas with scenic, historic, cultur
and recreational value’; and avoiding indistdevelopment that has the ‘undesirg
effect of increasing air pollution.”ld.

The Coalition has also showvthat the Withdrawal iW reduce Mohave County’s
available funds to pave itsads (thereby reducing dust aadbsion) and protect desel
tortoise habitat. Doc. 72-2, 11 27, 32-Bpc. 188-6, |1 7, 14& Projected state
revenues that flow to Mohave County ficthe mining industry will be reduced as
result of the Withdrawal. The Coalition dhigpresented evidence that, but for tf
Withdrawal, “there would bever a 40-year period: 1,078wgobs in the project area
$40 million annually from pawil; $29.4 billion inoutput; $2 billion infederal and state
corporate income taxes; $168 million in staéwerance taxes; and $9.5 million in minin
claims payments and fees to local goweents.” 12-cv-8075, Doc. 30, { 1X&e also
Doc. 72-2 at 13-14, 11 36-37. Loss of the ¢gsnshare of this revenue will impair its
ability to pave its 1,277 milesf unpaved roads antianage its desert tortoise habitg
both stated goals of its Land Use Plan. 12-cv-8075, Doc. 30, 11 25-31.

3 Citations to pleadings filed beforeetitases were consolidated are preceded
the original case number.
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Defendants argue that thesavironmental injuries ar speculative because thge

County’s declarations merely assert that@ased mining revenu&sould” be devoted to
these purposes. The Courtedonot agree. The Coalitidras presented evidence th;
improved air quality through the paving anthintenance of dirt roads and improve
conservation efforts for the desert tortoiseita are existing objectes in the County’s
written plans, (Doc. 188-@]Y 17, 19-21, 23-25); thatéhCoalition sought the NEPA-
mandated dialogue with BLM toeconcile the Withdrawal decision with these existil
County plans,id. at 11 29-30); and that the County will, as a result of the Withdra
experience a significant reduction in raues that could bepalied to all County
objectives, including the existinenvironmental objectivesid( at 1 9-13). The Court
does not find these injuriepeculative or pretextual.

Nor is the Court persuaded by the goveent’s contention that the County cann
assert its environmental interests in thisechecause it failed to assert them during t
EIS process. Buster Johnson’s declarst state that BLMdid not allow local
governments to submit supplemental economic data about how the Withdrawal
affect their communities, disregarded MwbaCounty’s comprehensive plan and i
environmental protections, dngnored notices and invitans from Coalition members
demanding reconciliation of inosistencies between the Withdral and their local plans
and policies. Docs. 72-2 at 9-10; 188Y6,28-35. “Mohave County requested BLM {
coordinate on land use asvay to resolve the inconsisteagand to minimize harm to itg
interests in managing roads and air qualibd being in a position ttund other land use
and environmental projects, such as dewgtoise protection.” Doc. 188-,28 (citing
A.R. 56740, 56743-44).This evidence is gficient to show that the Coalition raisec
issues within the NEPA zon# interests during the NEPprocess. The Coalition has
satisfied the zone of intests test and shown its stangito pursue claims under NEPA.
IV. NEPA Claims.

In light of these standingulings, the Court will adress the following NEPA
claims brought by the Coalition: that BLMolated the NEPA requirements of adequg
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consultation with local governments (12-8878, Doc. 30, 11 150-58and that the FEIS
failed to address scientific controversieglinling disputes regarding the impacts
uranium mining on water resources, the eaten of the uranium endowment, the amoy
and distribution of mineable uranium, darthe adverse economic impacts of th
Withdrawal on Arizona and its communitiad.(at Y 159-64). Although some of thes
arguments are addressedN&l and NMA’s motion for summa judgment, they were
incorporated by reference ime Coalition’s motion and rad in its complaint. The
Court will not address NEI and NMA’s arguments about BLM's alleged failure
consider adequate alternatives (Doc. 174-4P) because the Coatiti did not make that
NEPA claim in its complaintl2-cv-8075, Doc. 30, 1 57).

A. Standard of Review.

1. NEPA Claims.

“NEPA is our basic national chartfar protection of the environment.Ctr. for
Biological Diversity v. Nat'lHighway Traffic Safety Admin538 F.3d 11721185 (9th
Cir. 2008) (internal quotes omitte “NEPA seeks to makeertain that agencies will
have available, and will carefully consideletailed information concerning significan
environmental impacts, and thidie relevant information W be made available to the
larger [public] audience.”N. ldaho Cmty. Action Netwlow. U.S. Dep't of Transp545
F.3d 1147, 1153 (9th Cir. 200@nternal quotes omitted) (citinBobertson v. Methow
Valley Citizens Coungi#90 U.S. 332, 349, (1989)).

NEPA'’s “requirements are proceduralCity of Carmel-By-The-Sea v. U.S. Dept.

of Transp, 123 F.3d 1142, 1150 (9th Cir. 1997) (citibhgguna Greenbelt, Inc. v. U.S
Dept. of Transp.42 F.3d 517, 522 n.1#%®Cir. 1994)). The statute establishes factors
be considered in agency axti but does not mandate atpardar substantive resultld.

(citing Vermont Yankee Nuclear Power CovpNatural Res. Def. Council, In@35 U.S.

519, 558 (1978)). In reviamg compliance with NEPA, aourt will not substitute its
judgment for that of the a&pcy “concerning the wisdorar prudence of a proposel
action.” Oregon Envtl. Council v. Kunzma®17 F.2d 484, 492 {® Cir. 1987). Instead,
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the court will “defer to an ancy’s decision that is ‘fullynformed and well-considered
and does not constitute a éalr error of judgment.’Blue Mountains Biodiversity Project
v. Blackwood161 F.3d 1208, 1211 (9thrCiL998) (citations omitted).

A key procedural requiremeé of NEPA is the preparation of an EISCity of
Carmel-By-The-Seal23 F.3d at 1150. In reviewiren EIS, courts apply a “rule of
reason” and determine whethibe EIS contains “a reasonglthorough discussion of the
significant aspects of the probabémvironmental consequencedd. (quoting ldaho
Conservation League v. Mumpb6 F.2d 1508, 1% (9th Cir. 199)). NEPA does not

require courts to “settle disputes betweerersitsts, [but rather] dictates that [courts

1151-52 Marsh v. Oregon Natural Res. Councii90 U.S. 360, 377 (1989) (“Becaus

analysis of the relevant documents ‘requirddgd level of technical expertise,” we mus

) (quotikteppe

defer to ‘the informed discretion of tliesponsible federal agencies.
v. Sierra Club427 U.S. 390, 412 (1976)))).
2. APA Review.

In applying NEPA, the Court must euvake the Withdrawal decision under th
APA. See Akiak Native Cmty. v. USRP33 F.3d 1140, 11469 Cir. 2000). The Court
may set aside DOI’s decision only if it is “@rlary, capricious, an abuse of discretion,
otherwise not in accordaneath law.” 5 U.S.C. § 706(2A). Agency action should be
overturned only when the agency has “reledfactors which Congress has not intend
it to consider, entirely failed to consider an important aspect of the problem, offeré
explanation for its decision that runs countethe evidence beforéhe agency, or is so
implausible that it could not be ascribed tdifference in view or the product of agenc
expertise.” Motor Vehicle Mfrs. Ass’n of U.S., Ine. State Farm Mut. Auto. Ins. Cd63
U.S. 29, 43 (1983). “This standard of revisahighly deferential, presuming the agenc

action to be valid and affirming the agenagtion if a reasonable basis exists for its

decision.” Nw. Ecosystem Alliance v. &l.Fish & Wildlife Sery.475 F.3d 1136, 1140
(9th Cir. 2007) (internal cutes and citation omitted).
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3. Plaintiffs’ Arguments.

Plaintiffs’ motions and regmses identify numerous alleged deficiencies in the

USGS Report, FEIS, and RODIhe briefs often delve into minute detail, taking iss
with specific facts BLM did or did not congidand arguing that conclusions drawn fro
the evidence are flawedThe Court seeks to addressdlIPlaintiffs’ arguments, but it

will not do so in the detail $éorth in Plaintiffs’ scores of pages of briefing.

e

m

As noted, the Court must apply a “rulerebson” and ask whether an EIS contains

a “reasonably thorough discussion ofe thsignificant aspects of the probab
environmental consequencesOregon Envtl. Council v. KunzmaB17 F.2d 484, 492
(9th Cir. 1987) (citation omittgd Reasonable thoroughnesst correct-in-every-detail,
is the standard. Courts shduiot “fly speck” an EIS antthold it insufficient on the
basis of inconsequentidggchnical deficiencies.”Earth Island Inst. v. U.S. Forest Serv
697 F.3d 1010, 1020 (9th Cir. 2012) (quotdgegon Envtl. Council817 F.2d at 492).

B. Failure to Consult with State and Local Governments.

NEPA requires federal agencies to “coopemaith State and lotagencies to the
fullest extent possible to reduce dagplion between NEPA and State and log
requirements.” 40 C.F.R. 8§ 1506.2(b). Swedoperation should alude joint planning,
environmental research and studies, pufsdiarings, and environmental assessmelats.
The Coalition argues that BLMid not make the NEPA press meaningful and tha
comments of Coalition members “were dismtsa@d most of the important cooperatin
agency meetings occurred without state landl governments.” Doc. 214 at 33.

The record shows that BIL granted Coconino and Mohave Counties cooperat
agency status in the EIS pess, as well as Kane, San Juamd Washingtoi©ounties in
Utah. AR 1630-31. Defendants note tB4tM provided these amties with several
opportunities to participate ithe NEPA process, includingolding two public scoping
meetings, five meetings with cooperating ages, and three meetings or hearings w
the Coalition specifically. Doc205-1 at 54-55.Defendants also argue that the FE

specifically considered Mohave Countyresolution opposingthe Withdrawal and
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discussed any inconsistencies with local plddsat 55-56.

The FEIS does address theunty and local plans that may be impacted by the

Withdrawal, including noting that Coconino County passed a resolution oppd
uranium mining near Grand Camy National Park. AR 1642t also discussed Mohavg
County’'s General Plan and that its resioln urging Congress to preserve access

northern Arizona’s uranium reservedd. The FEIS noted #t the resolution was

inconsistent with the Withdrawald() and discussed the existipgrposes of the general

plans in affected counties (AR 1946-1951).aldo addressed the economic impacts
the proposed alternatives on the affectedinties, basing its analysis “on commen
received during scoping, comments on the DiEa8, and input from tribal consultatior
and cooperating agencies.” AR 2254. Giteis record, as well as the presumption
legality that attends BLM's actions in thsase, the Court cannot conclude that t
Counties were denied meaningful participatioNw. Ecosystem Alliancet75 F.3d at
1140 (review is highly deferential apdesumes validity of agency’s action).

The Coalition also argues that BLM failéal comply with therequirement in 40
C.F.R. 8 1506.2(d) that BLM “discuss any inconsistency of agsed action with any
approved State or local plan and laws” and, Herk an inconsistency exists . . . descri
the extent to which the agency would recontt#igoroposed action witthe plan or law.”
Specifically, the Coalition argudalat the Withdrawal is incorsent with resolutions of
Mohave County and the Cldeon opposing the Withdrawaknd yet the FEIS fails to
reconcile these inconsistencies. Doc. 1732at But the regulatits do not require BLM
to describe efforts to reconcile the Witadrl with resolutionsthey require BLM to
describe efforts to reconcile the Withdrawath “any approved State or local plan an
laws.” 40 C.F.R. § 1506.2(d). The Coalitidoes not argue that the resolutions we
approved State or local plans or laws. Mwmer, as already noted, the FEIS did discU
County plans and did not identify imsistencies with the WithdrawabeeAR 1642-43.
What is more, the ROD described the vari@masinty resolutions and concluded th

“[tlhe withdrawal will be consistent witthe Coconino Countiresolution 2008-09, but
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inconsistent with Mohave County Resoduti 2008-10 and 2009-040." AR 21. The

Court concludes that BLM’s considerationlotal plans and laws dlinot violate NEPA.
See Quechan Tribe of Fort Yuman IndReservation v. U.S. Dep't of Interic®27 F.
Supp. 2d 921, 946 (S.[al. 2013) (“BLM considered ¢éhinconsistencies with local law
and reasonably concludétere was no conflict.”).

The Coalition also arguesahthe Withdrawal decision excluded comsation of
the Arizona Department of Environmental Quality (“ADB@quifer Protection Permit
(“APP”) program and the ArizanPollutant Discharge Elimitian System. Doc. 173 af
14-15. The Coalition argues that the R@Dflawed because it relied on the USG
Report, which did not assess the regulagystem for uranium mining in Arizondd.

The record reflects that ADEQ itselframmented on the DEIS, that the commen
discussed the existing Arizona regulations, and that the comments did not assert t
Withdrawal would be inconsigté with the state regulatorframework. Doc. 182-4.
Rather, ADEQ asserted thaethVithdrawal was unnecessarylight of the existing state
regulations. The Coalitionites no regulation that requires action under NEPA wh
there is no inconsistency with logal state environmental plans.

Further, even if the Withdrawal was imsistent with the Arizona regulatory
framework, NEPA does not require that a project fail because of such an inconsis
only that the inconsistency lokscussed and that the agemi®scribe the extent to which
it would reconcile its actions i the existing law. 40 €.R. § 1506.2(d The FEIS
does acknowledge ADEQ’s APP program and its regulaféegte on uranium mining in
the region (Doc. 175-3 at 40), stating thatdffppurposes of this EIS, it is assumed th
mines comply with allapplicable state and federal regulationgd. (at 33). The
Coalition’s claim that the Withdrawal violatddEPA because the ROD failed to consid
Arizona’s existing regulatory scheme is without merit.

C. Failure to Address Information Gaps.

When there is incompleter unavailable informatiotior evaluating foreseeablg

environmental effects in an &l 40 C.F.R. 8§ 1502.22 requsran agency to make cleg
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that information is lackingWhen the information iessential, and isot obtained by an
agency because of exorbitant costs orabse methods to obtain it are unknown, the
agency must explain the missing informat®mneélevance and whaiisting evidence is
evaluated in its place, and must provideeaaluation based on theoretical approachgs.
40 C.F.R. § 1502.22.

As noted above, the FEl&cknowledged icomplete information regarding
essential aspects of the Withdrawal, includimgpacts on water resources and the extent
of the uranium endowment indlwithdrawn area. Doc. 174 14-15. Plaintiffs argue,
however, that the government failed to compiyh the requiremestof § 1502.22 and
made “unsupported and overdgutious assumptions” that distorted the decision-makjing
process and overemphasizgaeculative harmsld. at 16 (citingRobertson490 U.S. at
356). They argue that a fomte in the ROD stating thatdditional information about
water quality was notssential cannot save the FEIS hessmasuch a determination should
have been made earlier in the NEPA procd3ec. 170 at 16-17.They also claim that
the footnote does not address other information deficientdes.

1. Obligations Under 40 C.F.R. § 1502.22.

The government asserts thtg obligations under § T2.22 were not triggered
because the agency reasogatncluded that the inforation missing from the FEIS
“was not ‘essential’ to iimrmed decisionmaking.”Native Vill. of Poih Hope v. Jewell
740 F.3d 489, 498 (9th Cir. 2014). As nqtékis determination was set forth in g
footnote in the ROD. Doc. 198 at 51; AR 10Ln. Plaintiffs argue that the determinatign
in Point Hopewas made early in the EIS processl therefore was available during the
study period when participants cdutlomment on it. 740 F.3d at 498They argue that
postponing the “non-esseal” determination until the RD was particularly improper in

light of NEPA’s requirement “that an El&8nalyze environmentatonsequences of g

~*In their reply, Plaintiffs assert thRbint Hopeis merely a district court decisior
that is not binding on this Court $_I|Doc. 2d638), but the Ninth Circuit decided the case
in 2014. See Native Vill. of Point Hope v. Jew&K#0 F.3d 489 (9th Cir. 2014).
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proposed plan as soon as it isa'senably possible’ to do sold. at 497.

As a preliminary matter, even if the umdable information was essential to the

UJ

agency'’s decision, 8§ 1502.22 does not requisefarate, formal disclosure in the FEIS.
Colorado Envtl. Coal. v. Dombeck85 F.3d 1162, 1172-73 (10th Cir. 1999) (“[W]e are
unwilling to give a hyper-techeal reading of the regulats to require the Fores
Service to include a separate, formal disale statement in the environmental impgct

statement to the effect thighx population data is incongte or unavailable. Congres

[92)

did not enact [NEPA] to generate peawork or impose rigid documentary
specifications.” (citation omitted)). Plaintiffrgue that the FEIS shld have explicitly
stated whether the informatiamas essential and, if so, wiit was unobtainable or tog
expensive, but they cite no authority for suchequirement. Doc. 170 at 15. Courfs
have held that where participants in tm¥ieonmental review process are made aware| of
the relevance of missing information, “[tjhegulations do noprescribe the precise
manner through which an agency must melear that information is lacking.Habitat
Educ. Ctr., Inc. v. U.S. Forest Ser@73 F.3d 518, 532 (7thiIC2012). Additionally, the
regulations themselves provide that “any tiivielation of these rgulations [does] not
give rise to any independent caud action.” 40 C.F.R. 8 1500.3.

In any event, the FEIS does descrineomplete and unavabiée information.
Indeed, Plaintiffs acknowledge that thelSErepeatedly admitsthat information on

uranium deposits and the environmental iotpaassociated withhe Withdrawal is

o

“missing or uncertain,” that this admissiondentained in sections of the FEIS title
“Incomplete or Unavailable Information,” andathother portions of the FEIS text discuss
missing data and uncertaintieSeeDoc. 170 at 13 & n. 50. Asne example, a section of
the FEIS titled “Incomplete or Unavailableformation” discusse missing information
regarding groundwater quality, groundwataovement, and the effects of mining on
groundwater in areas aroutite Grand Canyon AR 2070-71. This section describes
how such information might bebtained in the fute, and explains the data relied on |n

the FEIS and theassumptions made when data was not availabld. While
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acknowledging the missing information, thelSElso states that it relies on the “be
available information and conservative amptions” to make reasonable assessme
that would “provide the decisn-maker with an adequatedimfor weighing the relative

potential for impacts to water resourcesdd. Furthermore, the FEIS was based on t

USGS Report, which in turn acknowledges uncertainty regarding the effects of th

Withdrawal on water quality and quantityDoc. 173 at 9; AR 9 (the USGS Repo
“acknowledged uncertainty duo limited data”).

These disclosures satisfy § 1502.22’s regruent that the AS identify missing
information. The further disasure requirements set forth §1502.22(b) apply only if
the missing information is essential, andhis case DOI deemed it non-essentibint
Hope 740 F.3d at 497 (“Nor did BOEM go thugh the steps required by § 1502.22(b)
it had found “essential” inforntn to be unobtainable.”)league of Wilderness
Defenders/Blue Mountains Biagirsity Project v. Forsgrerl63 F. Supp. 2d 1222, 125!
(D. Or. 2001) (“the 8§ 1502.22(b) analysisréxjuired only if the ioomplete information
is relevant to reasonably foreseeable sigaift adverse impacts and is essential tc

reasonable choice among alternativesgy;d on other grounds309 F.3d 1181 (9th Cir.

2002). Although DOI did not make clear untihe ROD that it regarded the missing

information as non-essentialjgidid not mislead participantsThose involed in the EIS
process knew from the USGS Report, the DEIS, and tH& BEiat information was
missing. The Court also agrees with theesgh and Tenth Circuitthat § 1502.22 does
not prescribe a precise time or placedompliance with its requirementsiabitat Educ.
Ctr., 673 F.3d at 532X olorado Envtl. Coal.185 F.3d at 1172-73. The Court conclud
that the FEIS’s treatment of missing information satigfiesrule of reason.
2. Uranium Endowment Estimate.

The extent of the uranium endowment in the withdrawea was estimated in thg

USGS Report. AR 58-415. €hreport concluded #t 48% of the 1.3 million tons of all

undiscovered uranium in favodabareas in northern Arizonas estimated in a 1990 U.S.

Geological Survey, could be found in the astated for withdrawal or in previously
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withdrawn areas. AR 84. In other words, 4884he uranium in northern Arizona would

be off-limits to mining if the Withdrawal occurred.

To reach this estimate,dhUSGS Report began its analysis with a 1990 suryey

that estimated the uraniumndowment in all of nordgrn Arizona, including Grand
Canyon National Park, two national monunsgrd game preserve on forest lands, g

tribal lands. Id. That survey was thegelt of an agreement withe U.S. Department of]

nd

Energy to update undiscoveredanmium resources in specific areas of the United Stafes.

AR 87. The survey estimated that 1.3 million tons (2.6 billion pounds) of undiscov
uranium existed in brecciapga@s in northern Arizonald. Because the exact amount of
deposit cannot be known waht drilling or mining, theendowment estimate was th
mean of a range of estimat#em high probabilityof occurrence tdow probability of
occurrence.ld.

The USGS Report also examad other mineral resource studies in the Grg

Canyon area, all of which were undertakeiompto the 1990 estimate and none of whi¢

provided quantitative resourestimates, but whictid provide additional context for the

1990 estimate.Id. It then engaged in a discussiof the uncertainties inherent ir

uranium resource estimates for breccia pip&R. 90. Those uncertainties include whef

breccia pipes are located if thaye unexposed (as many Jaras well as the extent tqg
which the pipes are mineralized. AR 90-92he density of wmium in unexposed
breccia pipes is particularly difficult to gge without drilling, a process that can L
disruptive and expensive given the depths/hich breccia pipes can extend.

With these limitations in mind, USG8&ssessed the applicability of the 199
estimate and the techniques used to rdadnd determined whaadjustments were

necessary. AR 95For example, the USGS recognizttdht the proposed withdrawa|

D

ere(

a

nd
h

e

0

area would cover a smaller surface area thaa assessed in the 1990 study and made

adjustments for that decrease. AR 66, 98e USGS made an ovéradjustment for the

mean density of the undiscovered end@amimin the proposed area, adopting an

endowment density of 96.6 topsr square mile, the denseypplicable to the portion of
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the Withdrawal in which most of the usdovered uranium endowment was thought
lie. AR 92-93.
Moreover, USGS identified unknown formation when undertaking both thg

estimate and making the Withdrawal decisi@ee, e.g.AR 6058 (notng the unknowns

in relation to the uranium seurce estimate). The estimawvas made using the bes

information available and was peer-revieweithin the agency. Plaintiffs had the
opportunity to comment on the methodologiich they did during the EIS process.
Plaintiffs vigorously disp@ the government’s estimatel'hey argue that USGS
did not do any original research — “it justcycled the 1990 pert” — and that the
adjustments made by USGS aresupported. Doc. 17& 17-18. Plaintiffs present thei

own estimate, which comes in fate times more uranium erthan the USGS estimatg.

Then Plaintiffs’ estimatewere presented to BLM duringreparation of the EIS, BLM

provided this response:

[T]hese alternative approaches have not been developed or
peer reviewed to the exterthat they can replace or
superseded the USGS endowmassessment presented in
[the USGS Report]. As wittmany scientific fields, new
information is constantly begncollected which leads to new

or refined conclusions. However, at present, the USGS
Report contains the best credible information available
regarding the uranium endment estimate and was
therefore used as the basig tbhe reasonably foreseeable
development scenarios in the EIS.

AR 18.

The Court does not doubt theserity of Plaintiffs’ viewsput it must “defer to an
agency'’s decision that is fulliwformed and well-considergdso long as the decision
does not evince a “clear error of judgmenBfue Mountains161 F.3d at 121 (citations

omitted). NEPA does not require the court to “settlgpuliss between scientists, [by

rather] dictates that [courtslefer to agency opinion if is not otherwise shown to be

arbitrary or capricious.City of Carmel-By-The-Sed23 F.3d at 1151-52 (citingaguna
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Greenbelt 42 F.3d at 526Marsh 490 U.S. at 377). The @d cannot conclude that
BLM'’s estimate of the urania endowment constituted a clearor of judgment or was
arbitrary and capricious.

3. Water Resources Impacts.

Plaintiffs complain that the FEIS adept an impermissibly cautious approad
regarding water impacts that was not supbrby science. Do 173 at 12-14.
Specifically, Plaintiffs argue that some thfe well samples were taken outside of ti
withdrawn area and that the rssko groundwater were exaggted, as evidenced by th
highly conservative assumptions made in the FEIS and by “significant dissent” fr
National Park Service hydrologisid. at 12-14. This hydrologist concluded that uraniu
mining presented little or no rigkf contamination to the Rgaifer, but the FEIS was nof

changed to reflect this opiniord. at 13-14.

The government argues that there was ngthisleading about the location of the

springs that were tested, and that anguarent that groundwater near closed
abandoned mines should nottested lacks merit because there were no active urar
mines in the withdrawal areahen the testing was doneDoc. 198 at 45-46. The
government also asserts that disagreement from one employee expert about the

on groundwater does not render the \Widwal arbitrary and capriciousd. at 46.

Plaintiffs argue that the potential for adse impacts to groundwater is so low as

to not support the stated ratame for the Withdrawal of protecting water resourcs
Importantly, however, the agenogver attempted to disguiiee uncertainty or the low
probability of contamination frormining; it simply determinethat even a low risk was
too great given the proximity of potentiaining operations tthe Grand Canyon.

The FEIS detailed the incomplete or uaidable information and the scientifig

uncertainties related to impacts on waterouveses. AR 2070-71. It analyzed wat¢

guality samples from 687 locations in the stadga and a 6-mile buffer around each
the parcels under each of the proposed altieesa AR 1784-85. These buffers allowe

for consideration of groundwer and surface water featuragjacent to the parcels an
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provided relevant informain in the absence of more proximate data. The F

concluded that the chances of groundwatertamination from uranium mining are low

and noted that the only evidence of saohtamination from previous mines comes from

the unreclaimed Orphan MinAR 1762-1766. That samewagprobability is reflected in
the ROD, which acknowdged that “the prolbdity of any impacto springs ranged from
0% (in the South and East Parcels with full withdrawal) to 13.3% (in the North P
with no withdrawal).” AR 10. The FEIS also noted sigreint uncertainty as to the

Impacts on deep aquifer springnd the R-aquifer. AR 176&ven assuming a relatively

high concentration of potential dischargenfranines to the R-aquifer, the FEIS found

that no spring in that aquifer would exdeEPA minimum concentrations for drinking

water. AR 10.

The ROD and FEIS did find, however, thlaére was a small but potentially majq
risk to some water sources. Historical watata for 1,014 water samples from 428 sit
indicated that about 70 sitegceeded contaminant levels foajor ions or trace elements

such as arsenic iron, lead, manganese, suliad@ym, and uranium. AR 202. Samplg

from 15 springs and 5 wells ithe region contained dissel¢ uranium concentrations

exceeding maximum contaminantvéds for drinking water. Id. Dissolved uranium
concentrations in the NortRarcel, where the majority diie uranium endowment waj
believed to exist and where the majorityhe$torical mining hagaken place, were 16
times higher than those typldar the Grand Canyon regiond. The ROD concluded
that the risk from uranium ming, when considered ifight of uncertainties about
geology and groundwater flow in theear justified the Withdrawal decision.

The record does reflect some disagreeimamong experts within the releval
agencies. One hydrologist decided not tmewnt on the draft FEIBecause he believeq
it went “to great lengths in an attempt éstablish impacts tevater resources from
uranium mining” and “create[d] enouglordusion and obfuscaim of hydrogeologic
principles to create the illusion that there could be adverse impacts if uranium m

occurred.” AR 6820. While the Court does not wish to discount the views of t
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hydrologist, surely one inteahexpert’s disagreement withconclusion reached by othe
internal experts does not ma&dinal agency decision arkaiy or capricious. If it did,
agency actions would survive APA reviemly when there wasomplete unanimity
among internal experts, an unlikely outcomeddficult questions. The practical reality
is that a certain amount of “disagreemantong the countless individuals involved i

developing or commenting on” @an is to be expectedNat'| Fisheries Inst., Inc. v.

-

Mosbacher 732 F. Supp. 210, 22¢{D.D.C. 1990). Internaldisagreements are n:lt
nd

necessarily bad — they can be viewed asliiat[ing] that the debate was as open
vigorous as Congress intendedld. Thus, courts have not found that a difference
opinion among government employees showe ‘@gency ignored its own experts,” ar
have held that “a diversity of opinion by ldaa lower-level agency representatives wi
not preclude the agency from réagy a contrary decision, so long as the decision is
arbitrary and capricious and is otiwesse supported bthe record.” WildEarth Guardians
v. Nat'l Park Sery.703 F.3d 1178, 1186-87 (10th Cir. 2013).

Moreover, although it is truas Plaintiffs contend thélhe data was sparse and th
uncertainties substantial inishinvestigation, BLM openhacknowledged uncertainty o
how water resources might be impacteld.candidly recognized a low probability o
groundwater contamination from uranium mining nevertheless examined the availah
science, solicited and considered commdiath internally androm the public, and
ultimately concluded that the uncertaintiesupled with even a ¥ potential for major
adverse effects, warranted a level of precauthat justified the Withdrawal. The Cout
does not find this arbitrary or capricious.

4, Other Scientific Controversies.

Plaintiffs argue that tests on contaminased samples were sriepresented in the

USGS Report because theyreafrom unreclaimed miningtes (Doc. 173 at 16-17), anc

> Quaterra and the Coalitiongare that portions of theithdrawal area lie outsidel
the Grand Canyon watershechuld have no effect on wex resources at the Gran
Canyon, and therefore should matve been included in theithdrawal. Doc. 173 at 17.
But this one-paragraph argument fails tii@ss the other reasons for the Withdraw
and how those reasoapply to lands near the Canybuat outside its watershedid.
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that the FEIS and ROD did not do a riskessment on radiation and exposure effects

plants and wildlifeifl. at 17). These do not amouatNEPA violations.

on

The USGS Report accurately describes where soil samples were obtained, whetf

the mine sites were or were not reclaimadd how the concentrahs of uranium and

arsenic found at the sites coanpd to background level#AR 110-111. The Court does

not find the presentation of this data misleading.
With respect to risks from radiatiorxmosure, the Coalition’s brief accuratel

summarizes the USGS Report:

[The Report] addressed whet increased radiation and
exposure to trace elements wibaldversely affect plants and
wildlife. The report summazed existing literature and
identified the data gaps notirtbat caution should be used
when applying the informatio to plants or animals in
Northern Arizona.

Doc. 173 at 17 (recorditations omittedf. The Coalition argues that the report ws
prepared on the assutigm that the FEIS would include risk assessment, but that n
such assessment was dornkhe Coalition does not explaihpwever, how this violated
NEPA. To the exterthe Coalition is again arguing thtaie Withdrawal decision was no
based on sufficiently reliable science, the Coannot agree. “NEPA does not require
to decide whether an EIS isdsal on the best scientific mettology available. Nor does
NEPA require us to resolve disagreement®mgnvarious scientists a8 methodology.
Instead, ‘[oJur task is simplyo ensure that the predure followed by the Service

resulted in a reasoned analysisthe evidence before it.””Greer Coal., Inc. v. U.S.
Forest Sery 470 F. App’x 630, 633 (B Cir. 2012)) (quotind-riends of Endangered

Species, Inc., v. Jantzer60 F.2d 976, 986 (9th Cir. 1985)).

~ % The USGS Report explicitly acknéedged “that toxity data for many
radionuclides and biological receptoee lacking,” but found nonetheless th;
recommendations in the report “could be usefuhe environmental impact statement 1
be developed.” AR 399.
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V. FLPMA Claims.

The “FLPMA requires that ‘the publi@ands be managed in a manner that wj

protect the quality of scientific, scenic,storical, ecological, environmental, air an
atmospheric, water resource, and archeological valuedésert Citizens Against
Pollution v. Bisson 231 F.3d 1172, 1179 (9th Cir. 2000) (quoting 43 U.S
§1701(a)(8)). The FLPMA permits challesgéby land users t@nsure appropriate
federal guardianship of the publiands which they frequentld. at 1177. Where an
agency does not demonse&axacting compliance with the FLPMA, the error may
deemed harmless if the ageragtion nonetheless satisfies the purposes of the stal
See Sagebrush Rebetli Inc. v. Hodel 790 F.2d 760, 764 (9t€ir. 1986) (“We agree

that the notices did not comply in evergspect with the tersnof section 204(b).

However, we find the error to be harsdesince the purposes of FLPMA's noti¢

requirement were fully satisfied.”). Moreayeclaims that an amcy violated the
FLPMA are viewed under the discretiopaeview standard of the APASee Desert
Citizens 231 F.3d at 1180.

A. Reviewability of Claims.

Plaintiffs challenge, among other thingthe ROD’s stated purposes for th
Withdrawal. The government argues, withgoiiation to legal aunority, that the Court
lacks jurisdiction to review #se claims because Plaintiffs have articulated no le
standard by which the Cowtain evaluate them and thetidrawal constitutes an actior
committed entirely to #nagency’s discretion. Dot98 at 15 (citing 5 U.S.C. § 706).

Challenges to agency actioase reviewed under theasidard of the APA, using
the legal framework of the violated statute.U.S.C. 88 701-706Under the APA, “[a]
person suffering legal wrong becausf agency action, or adeely affected or aggrievec
by agency action within the maag of a relevant statute, is entitled to judicial revie
thereof.” 5 U.S.C. § 702The APA excludes only a maw window of agency action
from review. Id. § 701. “This narrow exg#ion to the presumptioof judicial review of

agency action under the APA applies ‘if thatste is drawn so that court would have
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no meaningful standard against which to gidfpe agency’s exercise of discretion.
Drakes Bay Oyster Co. v. Jewellh7 F.3d 1073, 10829 Cir. 2014), (citingHeckler v.
Chaney 470 U.S. 821, 830 (1983)Vebster v. Dae486 U.S. 592, 599 (1988) (exceptio
applies where there is “no law apply”) (internal quotatin marks and citation omitted))
Plaintiffs argue that there is a presumptiigt to judicial review of actions unde
the FLPMA. See Perkins v. Berglan®08 F.2d 803, 805-0@®th Cir. 1979) (“[The]
FLPMA explicitly provides thatit is the policy of the UnitedStates that . . . judicial

review of public land adjudication dewsis be provided by law.” ... [and] thi$

declaration of policy at the outset 6LLPMA removes any doubt Congress mig
otherwise have allowed to ahse the reviewability of ... decisions[.]") (citing 4!
U.S.C. 8§1701(a)(6)). In respse, Defendants assert thlaeé presumption of judicial
review is not a right to judicial review wreeno substantive legal standard applies. D

225 at 8. The government asks the Caarapply the narrow exception of 8 701 {

preclude review of the purposes of thetMirawal. Doc. 198 at 15. While the

government asserts that the Court hassgliction to review whether the Secretal
complied with the proceduralgairements for withdrawals undBrakes Bay Oyster Co.
andNess Inv. Corp. v. U.S. Demif Agric., Forest Sery512 F.2d 706 (9th Cir. 1975), f
argues that Plaintiffs have failed to identifyydagal standards or statutes that providg
substantive guide for review. Doc. 198 at 16-20. The Court is not persuaded.

The FLMPA does provide legal standardsvethdrawals. It allows withdrawals

>

\4

only “where appropriate” under the regulations, 43 C.F.R. 8§ 2300.0-1(a), and, beginnin

at 43 C.F.R. § 2310.3-1, the regulations sehfepecific procedural requirements. Thoj
requirements include publitan and public meetingsd., and scientific studies of the
proposed withdrawal area, including studes land use, water use, environment
assessments or impact statements, cultusalurees, wilderness uses, mineral resourg
biological assessments, and economic impadts§ 2310.3-2. The regulations also
specify the agency’s aplations in regard to the siznd duration of withdrawalsld.

§ 2310.3-4.
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In addition, the FLPMA'’s definitions sechostates that “[tjhe term ‘withdrawal’
means withholding an area Béderal land from settlement, sdl@cation, or entry, under
some or all of the general land lawsr the purpose of limiting activities under those
laws in order to maintain ber public values in the arear reserving the area for a
particular public purpose or prograpy’ 43 U.S.C. 8 1702(j) (emphasis added). The
statute mandates that the Secretary prowdiin three months after filing a notice of
withdrawal, “a clear explanation of the proposese of the land involved which led to the
withdrawal.” 81714(c)(2)(1).

Furthermore, even if the validity of tts¢ated purpose for the Withdrawal was npt
reviewable, the APA clearly prales a standard of review lbwyhich to judg the nature
of the agency’s decision-making process ath@reby, its justification for the stated
purposes of the Withdrawal. Under the AR&tions by the Secretary to withdraw lang,
like other agency actions, are “valid if tlagency consided the relevant factors and
articulated a rational connection betweer tfacts found and the choices madsg.”
Conservation Cong. v. U.S. Forest Seir20 F.3d 1048, 105@®th Cir. 20B) (quoting
Lands Council v. McNajr629 F.3d 1070, 1074 (9th C&010)). The statute requires an

explanation of the proposed use that led to the withdrawal, 43 U.S.C. 8 1714(c)(2)(1), :

well as extensive study ammtocedure prior to withdraay, 43 U.S.C. § 1714(c)(2), and
expresses a presumption of judicial reviewthdd final withdrawaldecision, 43 U.S.C. §
1701(a)(6).

Given these statutory and regulatory regunents, the Court cannot accept the
government’s claim that the Withdrawal unreviewable undethe FLPMA and APA.

B. Merits of FLPMA Claims.

Section 204 of the FLPMA provides trheecretary of the Interior with the

authority to make, modify, revoke, and exdewithdrawals, subject to valid existing

" NEI and NMA also note that “withdrawafsust be justified in accordance witl
the Department of the Interior LarM/ithdrawal Manual 603 DM 1 and the BLM
regulations at 43 CFR 2310.Doc. 170 at 19. That hguage follows directly from
BLM'’s Energy and Mineral Policy. AR 80613.

—
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rights. 43 U.S.C. § 1714. A *withdrawal” mes “withholding [of] an area of Federa
land from settlement, sale, loaati or entry, under some all of the general land laws
for the purpose of limiting activities under tieokws in order tanaintain other public
values in the area or resery the area for a particular public purpose or progratd.”
§ 1702(j). The withdrawn lands must bermaged under principles of multiple-use ar
sustained yield unless providetherwise by another lawd. § 1732(a).

1. Purpose and Scope of Withdrawal.

The ROD |justifies the Withdrawal on ehbasis of (1) threats and uncertain
regarding the effects of uranium mining @vater resources, (2) impact of uraniut
mining on cultural and tribal resources, (B need for more study of the impact ¢
uranium mining on other resources, inchgliwildlife, and (4) the existence of pre
approved mines andhlid existing rights (VER'’s) in thevithdrawn area that will not be
affected by the Withdrawal. AR 9-12. PHifs argue that none of these reasons for {
Withdrawal is supported by evidence in tfeeord. Doc. 170 ait8; Doc. 214 at 19;
Doc. 167 at 13. The Court does not agree.

Plaintiffs argue that theecord does not support tiROD’s first justification for

the Withdrawal: that investigations revealsatential harmful effects of uranium mining

on water resources, and that even though the likelihood and extent of the impa¢

uncertain, it was unacceptal@aough to warrant the Widrawal. Doc. 167 at 1&ee
also AR 9-10. Plaintiffs AEMA and Yount gue that had BLM adeately considered

the application of existing regulations whassessing the potential impacts on perch

aquifers, the speculative harm discussedthe FEIS would be largely mitigated.

Doc. 167 at 18-19. Plaintiffs NEI and NMgoint to evidence itthe record where BLM
employees express concern about the ladknofvledge regardinthe geo-hydrology in

the North and East Parcels,vasll as the fact that there asgroundwater divide betweerf

parcels in the Withdrawal. Doc. 170 at 1Bhey argue that “BLM fully understood that

the science did not support a full withdrawald. at 19.

The FEIS’s findings on potéial impacts to water resares are discussed in thi
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order’s earlier sections. BLM acknowledged uncertainty reggrdroundwater flow,
recharge, aquifers, and other hydrologic fezgurLooking at available data and making

conservative assumptions, it predicted oaljjow probability of contamination from

—

uranium mining. BLM did not hide this conelon or pretend to find with certainty thg

contamination would occur if uranium mining proceeded atarket-dictated pace. Th

11%

FEIS also “acknowledges thetersive framework of existingegulations applicable to
hard-rock mining in the area.” AR 2458&ge alscAR 2074 (assuming that regulationis
under the APP Program are met).

Despite this uncertainty — and, in pdrécause of it — DOI decided to err on the
side of protecting the environment. Itskawvas predictive, angredictive in an area
where sparse data precluded reasonable crtainhe Court cannot conclude that its
decision to proceed cautiously was legallggpropriate. Where amgency is “making
predictions, within its area of special expertsethe frontiers of science . . . a reviewirjg
court must generally be @& most deferential.”Baltimore Gas & Elec. Co. v. Natura
Res. Def. Council, Inc462 U.S. 87103 (1983).

AEMA and Yount argue that DOI was ngistified in basing its decision on

uncertainty — that DOI instead was obligated to obtain the information necessary t

eliminate the uncertainty. Asupport, Plaintiffs citeSkull Valley Band of Goshute
Indians v. Davis728 F. Supp. 2d 1287 (Wtah 2010). Althouglskull Valleydid find

that DOI was unjustified in denying the regted action on the bs of incomplete
information, and should have obtained thasing information, it is distinguishable from
this case. The court iskull Valley noted that DOI itself fond the FEIS to be
inadequate.ld. at 1295. The court also found that “the DOI, acting through the BLM,
has readily available mechams which it could have invokleto obtain the information
it found lacking than the FEIS.” Id. at 1297. In this case, by sharp contrast, DOI did

not find the FEIS to be inadequate, nod di have readily available sources for the

information that was missing in the withdrawal atea.

® Because DOI's stated purpasieprotecting water resotgs supports its decision),
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2. Estimateof Uranium Endowment.

Plaintiffs argue that the FEIS, by und&mnating the amount of uranium, violatefd

the FLPMA requirement that withdrawal fully disclose th value of minerals to be
closed to development. Dock70 at 25; 173 &at8; 214 at 29-31. Plaintiffs NEI ang
NMA argue that the inaccurateanium estimate “skew[she FLPMA decision process
preventing any semblance of the requiretabeing of competing environmental and
multiple-use interests” because it “artifitya elevates the environmental risks.

Doc. 170 at 25. Plaintiffs Quaterra and @alition assert that ghconsequences for thg

\D

allegedly flawed assessment “are signifitabecause it “understated the loss iIn
severance taxes to the state and communitieebhss the loss to the nation.” Docs. 113
at 18; 214 at 29-31.

The FLPMA requires agency reports tor@ress, including “a report prepared Qy

—+

a qualified mining engineer, engineering ggst, or geologist which shall include by
not be limited to information on: genergéology, known mineral deposits, past and
present mineral production, mining claims,netal leases, evaluati of future mineral
potential, present and potential market dedsa” 43 U.S.C. 8714(c)(2)(12). The

implementing regulations require “[a] minerasource analysis prepared by a qualifié

AY %4
o

mining engineer, engineeringaegist or geologist[.]” 4L.F.R. § 2310.3-2(b)(3)(iii).

As already noted, DOI's estimate of the uranium endowment was based gn th

1S =4

USGS Report prepared at the request of the Secretang7AR5. The report includes :

the additional purposes listed in the RORed not also support the Withdrawg
Nevertheless, DOI's concern regarding impagh tribal and natural resources and |ts
understanding that mining would continueven after the Withdrawal and coul
contribute to the local econgnand generate addimal data with while to make future
environmental decisions, are valid considersi AR 9-12. Plaintiffs point to ng
authority that would prohibit the apR/rloa_ch)ptbd by the government in this case. The
only case law cited by Plaintiffslew Mexico v. Watkin®69 F.2d 1122, 1135 (D.C. Cir
19 2%, was not reviewing an agency’s ora@irpurpose for a widrawal, but rather
whether an agency could change purposesrdier to extend a withdrawal. The D.C.
Circuit epr|C|tdy distinguishd the procedures for withawals from those for extending
withdrawals. Id. Plaintiffs also argue that theadditional reasons for the Withdrawg
were developed late in the RQDeBaratlon rocess, but cite authority to suggest tha
late-breaking rationales are prohibited unN&PA or FLPMA when they are supporte
by the FEIS. The FEIS addressedie of these additional purposes.

| &N

O ™=
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chapter on the uranium endowmerepared by government experts in the field, and

discusses how the experts adpaksi990 estimates to reackeithconclusion. AR 84-102.

The USGS Report made adjustments to 1990 estimates in light of additiona|

information and the area of the proposeithdrawal. Nothing in the FLPMA or its
implementing regulations reqes that the estimate beaex; rather, “known mineral
deposits” are to be identified and “future mirlgratential” is to be idntified. 43 U.S.C.
8 1714(c)(2)(12); 43 C.F.R. Z310.3-2(b)(3)(iii). The USGS Report addressed “futy
mineral potential” and was a peer-reviewedestfic study. AR3893, 82092. The
Court’s role is not to second-guess sudbr#dic analysis by agency experts.

3. Failure to Coordinate With Counties.

The Coalition argues that the agencylleged failure to engge in meaningful
participation and coordination with the counties violated the FLPMA. Doc. 214 af
The Coalition acknowledges that several umgs were held, but asserts that i
“members’ comments were dismissed and nafsthe cooperating agency meeting
occurred without state drlocal governments.d. Plaintiffs rely on43 U.S.C. § 1712,

the FLPMA provision dealing with land ugdans. Subsection (a) requires publ

ire

33.
[S

S

c

involvement in the developmeplans and subsection (c)(9) requires that the Secretary,

“to the extent he finds practical, keep appriséd®tate, local, and tribal land use plan

assure that consideration iv@n to those [] plans that are germane in the developme

land use plans for public landssssst in resolving, to the &eat practical, inconsistencies

between Federal and non-Federal Governnmans, and [] provide for meaningful

public involvement of State and local govermefficials [] in the development of lanc
use programs, land use regulations, and les&ddecisions for public lands.”
These regulations deal with land use plarwd,agency withdrawal obligations. i

addition, the obligations are largely the samseunder NEPA: the agency must consid

local land use plans and provide meagful participation for State and local

governments. The Court has found that tHEPA obligation wasatisfied. Public

meetings were held and comments wellenstted by local counties and included in th
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FEIS and ROD. Counties were granted cooperating agency status (AR 1630-31), &
EIS discussed the county and local plans that may be impacted by the Withdrawe
1642, 1946-1951) and the econonmpacts of the proposediernatives on the affectec
counties (AR 2254). The Court cannot conclude that the FLPMA requiredmore.

C. Other allegations.

Plaintiffs argue that DOI’'s notice tGongress of the Withdrawal was deficier
(Doc. 170 at 27), that the FasteService’s consent to the Withdrawal was arbitrary g
capricious (Doc. 167 at 26gnd that the Withdrawal violated the BLM Resour(
Management Plan (Doc. 170 at 24).

1. Noticeto Congress.

Plaintiffs NEI and NMA argue that tlgovernment’s notice to Congress regardit
the Withdrawal violated the FLPMA and the APMoc. 170 at 27. They argue that th
notice violated the FLPMA because it incorgiad the allegedly faulty portions of th
FEIS. Doc. 170 at 28. Theyrgue that the notice was algeficient because it failed tg
provide all the information regred under the FLPMA, includg “a clear explanation of

the proposed use of the land involved whied to the withdrawal” as required by 4

U.S.C. 8§ 1714(c)(2)(1), and accurate informatregarding “the economic impact of the

change in use on individils, local communities, anthe Nation” as required by
§ 1714(c)(2)(2). Doc. 170 at 30.

The government contends that the sgsi provision of the FLPMA precludes$

judicial review of the required reports @ongress, including the notices required |
§ 1714(c). Doc. 225 at 19. The Court a&gie The statutory notes to the FLPMA st3
that “the adequacy of reports remgd by this Act to beldmitted to the Congress or it
committees shall not be subject to judicialiesv.” 43 U.S.C. 8§ 101(j) (Stat. Notes).

° To show that its members were deniedaningful participéion, the Coalition
asserts that alternatives were discussdy after BLM had determined them, notes ¢
meetings reflect only brief discussions, drahdouts were not dr#huted until the day
before meetings. Doc. 173 at 21. The Caureluctant, howevetp judge the level of
coordination by the length oheeting notes or when handouts were distributed. S
minute judicial oversight is not cont@hated by the FLPMA or the APA.
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Further, where reports to Congress are nqiressly statutorily subjected to judicia
review, courts generally find it inappropridte subject such repat which essentially
are checks between the legislative ardcutive branches — to revieWatural Res. Def.
Council, Inc. v. Hodel865 F.2d 288, 317 (D.C. Cir. 88) (noting that “[clongre$snal
reporting requirements are, obuwrse, legion in federal law. . . . [but] petitioners ha
failed to provide a single pertinent authorthat suggests, muchsle holds, that thess
commonplace requirements are judicially reviewable”).

At oral argument, Plaintiffs asserted thia¢ notice to Congress not a “report to
Congress” within tB meaning of the statutory note§ee43 U.S.C. § 1701(j) (Stat.

Notes). The Court acknowledges that ré&porting-to-Congress obligation is entirely

different than a congressionally imposedquirement that anExecutive Branch
department or agency gather informationl amake that informadn, upon compilation,
publicly available.” Hodel 865 F.2d at 319 n.30. Nevergs, Plaintiffs point to no

authority that would authorize judicial view of the contents of the FLPMA notice

separate and apart from the review allowedeurihe APA of the suffiency of agency’s
actions. The only authority &htiffs cite is, againyWatkins 969 F.2d at 1136, where th
D.C. Circuit noted that “[tlhe reporting qairement [of the FLPMA] is not just 3
formality. It is instead auindamental part of the scheitmg which Congrses has reserved
the right to disapprove admstrative withdrawals.” I'Watkins however, DOI modified
the purpose for a withdrawal and extended withdrawal “without ever reporting td
Congress.” Id. That is not the situation hereA detailed report was provided t(
Congress regarding the Withdrawal. AR 3104-15.

Even if the notice is judicially reviewldy the Court does not find it deficient.

The Court does not agree thatorporation of the FEI&nd ROD somehow tainted thg
notice. The FEIS and ROD note defimess in informatio about the uranium
endowment and water impac#s)d both documents were attied to the notice and citeq
repeatedly. Additionally, the notice containpaete sections for the twelve disclosu

categories in 43 U.S.C. 8§ 1714(c)(2),oydes appropriate summaries, and cit
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applicable portions of the ROIPEIS, and other relevant magement plans. AR 3104
15. The proposed use of the land and a whison of the economic impacts of the
Withdrawal is included in those documents.
2. Forest Service’s Consent.
Plaintiffs argue that the Forest Servicdedcarbitrarily, capriciously, and not in

accordance with & law when it consented to the Mrawal because it ignored th

[1°)

multiple use mandate of the National Fofdstnagement Act (“NFMA”) and the Kaibak
National Forest Plan. Doc. 167 at 2&e alsoAR 3098 (Departmenof Agriculture’s

consent to the Withdrawal). Plaintiffs aggthat the Forest Sece’s consent did not

D

comply with the existing Forest Plan and theredomas essentially a retroactiv
amendment to the plan, which courts have found impermisdiblet 26-30.
The government argues that this klailoes not appropriately challenge agency

action under the APA because it is DOI, na thepartment of Agriculture (where th

11°)

Forest Service is locatedhat has authority to maga mineral resourcedd. It further
asserts that the Withdrawal does not contnavibe multiple use mandate because “forgst
plans cannot by law open or close landsntmeral entry” and tat the Withdrawal
cannot, therefore, conflict withehForest Plan. Doc. 225 at 41.

a. AgencyAction.

An “agency action” under & APA “includes the whole oa part of an agency

rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to|act.

5U.S.C. 8 551(13). The Forest Servicedagent constitutes a license. Under the APA,

a “license’ includes the whole or a part ah agency permit, certificate, approval
registration, charter, membership, statutememption or other form of permission.

§ 551(8)). The Forest Servisetonsent to the Withdrawal clearly was an approval.

174

The consent also had legal ramificatiomiswas required under the FLPMA if the
Withdrawal was to encompass Forest Servignds, as it did. 43 U.S.C. § 1714(i).
While the government is corethat DOI, not the Departmeof Agriculture, has final

authority to manage mineral resource &WPA provides review, upon final agency
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action, for a “preliminary, procedural, or imeediate agency actiar ruling not directly
reviewable[.]” 5 U.S.C. § 704. “The scopé judicial review of final agency action
includes the power to reviewdhntermediate and procedusdency actions leading uf
to the final challenged result."Clark v. Busey 959 F.2d 808, 8119th Cir. 1992).
Defendants argue that Plaintiffs have citedcase law that would authorize such revie
if the intermediate or prelimary action is taken by an agency other than the one ma

the final determination, but nothing in thendgmage of the APA so limits the review g

the Court, and the government has cited no Easehat would support such a limitation.

The Forest Service’s consents a license under the AP#as a required preliminary

W

King

action for the Withdrawal, and had legal cemqgences. The Court therefore concludes

that it is a reviewable agency action.
b. Contravention of Forest Plan.

Plaintiffs argue that the Forest Servieobnsent ignored NFM#£equirements that

“multiple use” and “sustained yield” be tlggiding principles for forest management.

Doc. 167 at 26 (citing 16 U.S.G.1604(e)). Plaintiffs asseftat because consent to th
Withdrawal required contravention of theisging plan, and the Forest Service cann
retroactively amend a forestaol, the consent was arbitrarydacapricious. Doc. 167 at
27-29.

The ROD stated thathe Forest Service’'s managent plans do not apply tg

regulation of mineral resoces, and explicitly found that “withdrawal decisions afe

outside the authority of Natmal Forest Planning, so noapl amendment is required.

Any development of existing mining clainibat can prove valid existing rights wil

follow the same standasdand guidelines idenigd in applicable Fost Plans.” AR 12.

The NFMA applies to the managemeot forests and rangelands and thei

“renewable resources.” Dot67 at 26; 16 U.S.C. § 16(10-(3) (Congressional findings
in the Act related to “reneable resources” from the Nati's public and private forests
and rangelands). Minerals, of course, areranewable resourcesThe NFMA requires

the Secretary of Agriculture tevelop, maintain, and, agppropriate, revise land an(
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resource management plans for units of theddal Forest System, coordinated with th
land and resource managemetdnning processes of Staand local governments an
other Federal agencies.” 16 U.S.C. § 1604(n)development of plans, the Secretary
Agriculture is charged withassuring that the plans rgvide for multiple use and
sustained yield of the products and servick&ined therefrom in accordance with th
Multiple-Use Sustaineddeld Act of 1960 L6 U.S.C. 88 528-531].1d. § 1604(e)(1).

That act in turn requires multgpuses and sustained yiefds, again, “renewable surface

resources.”ld. 8 528. Indeed, the 196t explicitly states thafn]othing herein shall
be construed so as to affect the use or administration of the mineral resources of n

forest lands.”ld.

In addition, FLPMA'’s withdrawal progion permits only the Secretary of the

Interior to withdraw lands from minal entry. 43 U.S.C. § 1714(aee alsAA3 C.F.R.
§ 2310.3-3 (with two narrow excepns not applicable here,H¢ allowance or denial, in
whole or in part, of a withdrawal, modifitan or extension applation, may only be

made by the Secretary [of the Interior].”).

These statutes and regulations make dlesgtrthe Secretary of Agriculture and the

forest plans createdithin his agency do not have aatity to open or close lands tg

mining. That power has been delegated leyRhPMA to the Secretary of the Interior.

The ROD therefore correctly noluded that Forest Service management plans do
apply to mining-related withdrawals. Suglans may provide some regulation of minin
on Forest Service lands when mining ibastvise permitted, a will be for existing
valid claims in the withdrawal area, but they do not have the legal effect of openi
closing those lands to mining. Given theet, the Withdrawal was not an amendment
any mining right granted by a Forest Service plan.

AEMA also argues that the Forest Seeviailed to provide dticient justification
for consenting to the Withdrak focusing primarily on # shortness of the Fores

Service letter of consent. Thedter contained this explanation:
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The Forest Service has beemoagerator in the preparation of
the Environmental Impact Statent (EIS) that considered the
effects of this potential withdwal and has been engaged in
the process since it began... .The EIS ackowledges that
impacts are possible from uranium mining in the area,
including impacts to water resaes. Important cultural and
other resource values would also be protected by the
withdrawal. The Forest Sepa supports the withdrawal of
its lands.

AR 3098.

This letter identifies the Fest Service's reasons foonsenting. Those reason
comport with reasons stated the ROD — the possiblienpacts of uranium mining on
water resources and the protection of importatiural resources. The letter makes cle
that it is referring the consideration of thessues in the FEISn which the Forest
Service participated. Because the Coud f@und these reasons to be sufficient f
DOI’s decision, it also finds them sudfent for the Forest Service decision.

AEMA argues that the letter fails @ddress the Forest Service’'s multiple u
mandate, but, as noted above, that mandzftrs to renewable seurces. 16 U.S.C.
8§ 528. AEMA also argues that the For&srvice fails to adéss the likelihood of
adverse environmental impacts, the seveatythose impacts, or the sufficiency @

existing regulatory schemes to protect aghisuch impacts, but these matters 3

ar

or

\re

addressed in the FEIS to which the ForesviSe letter refers. The Court concludes thiat

the Forest Service, like DOI, can choose to eeaccautiously in theace of uncertainty

regarding environmental impacts near Beand Canyon or irthe Kaibab National

Forest. The Forest Service participatedhie EIS process, understood the uncertainties

described in the FEIS, and yet specificalbncluded that it “supports the withdrawal g

its lands.” AR 3098. The Court does not fihat conclusion arbitrary or capricious.
3. BLM’'s ResourceManagement Plan.

Plaintiffs argue that the Withdrawabntravenes BLM’s resource managemse

plan (“RMP”) and that an amendment o€tRMP was therefore required. Doc. 170
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25-28. Defendants argue that withdrawals autside the authority of BLM and that

RMPs need not contemplate nemcompass them — that withdrawal decisions are tg be

made by Congress, the President, or Bexretary, entirely separate from RMPES.
Doc. 225 at 20.

More than 300,000 acres of the withehal land is managed under the Arizona
Strip RMP. AR 1626-27. Plaintiffs gwe that the RMP does not contemplate the
Withdrawal, but rather specifies that the lastisuld remain open to mining. Doc. 170
at 26. The RMP, however, specificallycixdes withdrawals in its contemplation qf
future mineral leases, locations, and salethahland. AR 30214 (stating under “desirad
future conditions” that it would “[a]llow en#&r Arizona Strip FO taemain open to
mineral leasing, location, and sa&cept where restricted by wilderness designation,
withdrawals or specific areas identified in thRMP”) (emphasis added). Plaintiff$
appear to argue that this phrase contategl only existing withdrawals, but the plain

language is not so limited. Plaintiffargument that the RMP conflicts with thg

U

Withdrawal is therefore without merit.

Plaintiffs argue that an amendmentthe RMP was required for the Withdrawa|,
but point to no language that would raguamendments to RMPs, and the Court has
been unable to locate any in 43 U.S.C. § 17Wreover, while 8 172 does require that
land use plans be updated and revised,ntff@i never pled a claim based on the
Secretary’s failure to update a land use plan.

4. Tribal Resources.

Although they do not label it as daim under the FLPMA, the Coalition ang
Quaterra argue that BLM’s consideration tobal resources irthe FEIS and ROD
exceeds statutory authority. Doc. 173 at ey object to thé&kOD’s conclusion that
“[a]lny mining within the sacre@nd traditional places of tribal people may degrade the
values of those lands to the tribes wiige them” (AR 9), arguing that DOI has no
statutory authority to reach this conclusioRlaintiffs cite various statutes that gramt

protection to Native American interestfida argue that the broad tribal concerns
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addressed in the FEIS and ROD défadl within any of these statutes.

The FLPMA, however, requires that “tipeiblic lands be managed in a manner
that will protect the quality of scientific, sdenhistorical, ecological, environmental, aE
and atmospheric, water resource, and arciggodl values.” 43 U.&. § 1701(a)(8). At
least two of the listed valueshistorical and archeologicalapply to the tribal interests
addressed in the FEIS and ROD. Far fromeexling statutory authority, these values fall
squarely within the FLPMA.

Plaintiffs cite Havasupai Tribe v. United State&2 F. Supp. 1471, 1486 (D. Ariz.
1990), and its concern about granting égb‘a veto power over activities on federal
land[.]” The tribes in that case, howevargued that they had a First Amendment free
exercise right to block delmpment of their historicalands, a proposition which, if
accepted, truly would grant them veto poweéMothing similar is at work here. DO
considered tribal resources in the FEIRI &0D as part of its obligation under the
FLPMA. It did not grant tribea First Amendment veto over mining.
VI. Establishment Clause.

Plaintiff Yount argues thabne of the government's stat justifications for the

Withdrawal — that uranium mining in the itMdrawal area impacts cultural and triba
resources and the impact cannot be mitigatisgtvely (AR 9-12) — isa violation of the
First Amendment’s Establishment Clause. cD&67 at 32-40. In assessing whether
government action violates the Estalireent Clause, the Ninth Circuit folloviiemon v.
Kurtzman 403 U.S. 602 (1971).SeeAccess Fund v. U.S. Dep’'t. of Agrid99 F.3d
1036, 1042 (9th Cir. 2007). Under themontest, “an action or policy violates thé

AY”4

Establishment Clause if (1) it has no seculappse; (2) its principal effect is to advande
religion; or (3) it invdves excessive entanghent with religion.” Access Fund499 F.3d
at 1043 (citing 403 U.S. a612-13). The Supreme Cduhas also phrased the

v

establishment inquiry as “whether the goweent, through its actions, impermissibly
endorses religion.”ld. (citing Agostini v. Felton521 U.S. 203, 235 (1997&nty. of
Allegheny v. Am. Civil Libertiegnion, GreaterPittsburgh Chapter492 U.S. 573, 592-
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93 (1989) (adopting endorsement and dssoug it more generally). The Withdrawg
easily passes these tests.
A. Secularpurpose.
Plaintiff Yount cites no ecord evidence tcshow that the purpose of thg
Withdrawal was anything but secular. Irctfathe ROD states four purposes for th

Withdrawal, each of which is secular: (1) to protect against threats and uncer

regarding water resources, (2) to proteciasft the impact of uranium mining on cultural

and tribal resources, (3) the need forrenstudy of the impact of uranium mining o
other resources including wildlife, and (4etbxistence of pre-gpoved mines and valid
existing rights in the withdrawn area. AR 9-12.

Yount contends that because he hasditpe Court to hold tit the threats to
water resources were not legitimate, that-secular purpose wasadequate. Doc. 167
at 35-36. But even if the protection of tlkand cultural resources was the only purpd
asserted by the government, the protectiocutitiral and traditional values has been he
to be a proper secular purposéccess Fund499 F.3d at 1043 (holding that Fore
Service’s purpose to preserve a histandtural area was a proper secular purpos
Mount Royal Joint Venture v. Kempthord@7 F.3d 745, 75¢D.C. Cir. 2007) (finding
that a withdrawal that stated as one ofpisposes the protectiaf areas of traditional
religious importance to Native Americans did not violate the Establishment Clause).

Yount argues that a federal action mayy protect American Indian religioug
beliefs and traditions if they “are tied #o specific site” eligiblefor listing under the
National Historic Preservation Act (“NHPA”).Doc. 167 at 37. In support, he cite
Access Fundand Cholla Ready Mix, Inc. v. Civisi882 F.3d 969 (9tiCir. 2004), but
neither case holds that this is a requiremé.noted above, the FLPMA authorizes DC
to consider historical and archeological wsduwithout regard to whether they conce
NHPA sites.

B. Principal Effect and Excessive Entanglement.

Yount contends that the Withdrawal viaatthe second and third prongs of tf
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Lemontest because the DOI was fiogutral” in its decisionmakig. Doc. 167 at 38. He
argues that “[tlhe withdrawal gives th&merican Indians ‘veto power’ to prohibit
otherwise lawful land uses,” and “creates a preference for American Indian relig
activities over all other uses on federal lands.” Doc. 167 at 38-39.

As the FEIS and ROD make clear, ttthdrawal does not primarily affect
religious interests; it primarily affects uiam mineral resources and seeks to protg
water and other natural and historicasaerces from the effects of mining thos
resources. Additionally, it “neither regulatesligious practices nor increases Nativ
American influence over management of the [are®ddunt Royal 477 F.3d at 758. No
veto power is conferred on any tribedbgh the authorization of the Withdrawal.

VII. Conclusion.

Ultimately, the question in th case is whether DOI, wh faced with uncertainty

due to a lack of definitive information, aadow risk of significant environmental harm

can proceed cautioushy withdrawing land for a periodf time under the FLPMA. The

Court can find no legal principle that preveBI from acting in the face of uncertainty.

Nor can the Court conclude that the Secyetdrused his discretion or acted arbitraril
capriciously, or in violationof law when he chose torreon the side of caution in
protecting a national treasuré&srand Canyon National Park.

IT IS ORDERED that Defendants’ motions for summary judgment (Docs. 1
208) aregranted. Plaintiffs’ motions for summarpdgment (Docs. 167, 170, 173) arn
denied The Clerk shall enter judgment aodiagly and terminate this matter.

Dated this 30th day of September, 2014.

Nalb ottt

David G. Campbell
United States District Judge
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