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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Rozann G. Bergdale, No. CV-12-8057-PCT-SMM
Plaintiff,
V. MEMORANDUM OF DECISION

_ AND ORDER
Countrywide Bank FSB, et al.,

Defendants.

Pending before the Court is Defendants’ motion for summary judgment, whichii
briefed. (Docs. 47-49, 55-59.) After reviewing the briefs and having determined th
argument is unnecessdrthe Court will grant Defendants’ motion for summary judgmg

BACKGROUND

Doc. 66

5 fully
At ore

ent.

The Court, through Judge Murray Snow, has previously presented the factue

background of this case.

Plaintiff Rozann Bergdale [“Bergdale”] Igurchased a home in Yavapai
County, Arizona, around October 26, 2007. (Doc. 21 1 14Ex.A at 1-3.2

To finance this purchase, she obtained a loan of $576,000.00 from Defendant
Countrywide Bank. {L Ex. A at1-2.) The parties executed and recorded the
Deed of Trust (“DOT™)™ *in the office of the Yavapai County Recorder on
Oct. 31, 2007.(1df 14.)

Pt TThe Court takes judicial notice of the DOT and subsequent
assignments because they are documents “whose contents are
alleged in a complaint and whose authenticity no party

The request for oral argument is denbetause the parties have had an aded
opportunity to present their written arguments and oral argument will not aid the C
decision._Sekake at Las Vegas Investdssp., Inc. v. Pac. Malibu Dex933 F.2d 724, 724
(9th Cir. 1991).
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qguestions, but which are not ghysicall attached to the
plaintiff's] pleading,” Knievel v. ESPN393 F.3d 1068, 1076
9th Cir. 2005) (guotlnq n re Silicon Graphics Inc. Sec. Litig.
83 F.3d 970, 986 (9th Cir. 1999) (alteration in original).

The DOT designates Countrywide as the “Lender,” Fidelity National Title
Insurance as the “Trustee,” and Defendant Mortgage Electronic Registration
Systems, Inc. g“MERS”) as “the beneficiary under this Security Instrument”
and “nominee for Lender and Lender’s successors and assign&X.(.at

1-2.) Subsequently, Defendant Bank of America [(“BANA")] acquired
Countrywide, and Defendant BAC Home Loan Servicing, [] began servicing
the loan. (Idf 2, 5-6.)

Bergdale’s monthly payment, including principal, interest, escrow, and
other charges was originally $3,195.50. ([d29.) At some point, Bergdale
missed a monthly payment, but she alleges that she made up for that misse(

ayment in various monthly “installments,” totaling $2,500.00 (Y30, 37.)

n October 2009, Bergdale entered into a three-month “Trial Modification
Program” with BAC that temporarily reduced her monthly payment to
$2,325.00. (1df 31.) She ne%onated with BAC for her first trial program
ayment to occur on November 17, 2009.)(Rkergdale contacted BAC on

ovember 13 to determine whether the check she sent for the first trial
payment had posted. (1§. 34.) The BAC representative could not see the
payment and recommended that Bergdale send another checkhddBAC
representative assured her that any previous check she had sent for thg
(I\IIdO\)/ember payment, if found, would be cancelled to avoid duplicate payments.

On November 23, 2009, BAC delivered a Notice of Intent to Accelerate
that claimed Bergdale owed $9,007.80 on the loan and threatened to institute
foreclosure if she did not cure. (Id. 36.) Bergdale alleges that “NO
PAYMENT WAS LATE AT ALL", and claims she was current on her

ayments. (Idf 37.) She reached out to BAC and was informed that her

alance was now $4,650.00 because BAC had applied two payments of
$2,325.00 to her account. (1] 38-39.) Bergdale filed a letter of dispute
asserting that BAC had posted the second November payment in error and
requesting reimbursement for the overdraft fees she incurred as a result of the
second November payment. (I1l.40.) After Bergdale sent her letter of
dispute, BAC told her that she actual{?/ owed $4,372.80 on her loan. (Id.
Subsequently, she received a second Notice of Intent to Accelerate that state(
she owed $4,372.00, but was then told on a phone call that she actually owec
$7,568.30. (1d]1 40-41.) The dispute over what Bergdale owed stretched into
December. (Id{]Y] 43-45, 47.) There was also a dispute between Bergdale and
BAC as to whether she had been paying property taxes[183, 41-42.)
Throughout the back-and-forth with BAC, Bergdale denied any delinquency.
(Id.) Outside of phone calls, though, no specific action was taken by either
party at this time.

~ Bergdale made six months of payments in the amount ﬁ)ecified in the
revious three-month trial program. (Tl 48-49.) The following November,

AC and Bergdale agreed to a permanent loan modification. (Doc. 21-5, Ex.
E at 1.J™ ?Bergdale agreed that she owed $604,324.81, an addition of about
$25,000 to the principal. (Idd. 1 50.) The parties also agreed that, beginning
December 1, 2010, Bergdale’s monthly principal and interest payment would
be $2,163.39 until December 2013, when it would increase. (Doc. 21-5, Ex.
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E at 3.)

F"t 2The Court takes judicial notice of the Loan Modification
Agreement.

When Bergdale received her statement on December 20, it offered three
payment choices for the month of January: (1) An interest only payment of
$2,395.39, consisting of a $1,510.81 interest payment plus $884.58 of
“outstanding late charges” and “amounts collected for escrow items such as
taxes and insurance premiums”; (2% a 15-year Amortized Payment Choice of
$5,916.17, consmtmg of a principal and interest payment of $5,031.59 plus
charges; and (3) an Amortized Payment Choice of $3,047.97, consisting of a
$2#l 3.39 principal and interest payment plus charges. (Doc. 21-6, Ex. F at
3.y 3Bergdale selected the mterest-on%rgayment and made the $2,395.39

payment for both January and February. {i152-53.)
F"t3The Court likewise takes judicial notice of the December 20
statement.

_ She received a letter informing her that her March %ayment would
increase to offset the interest-only payments she made for both January and
February. (1df 54.) The SAC [Second Amended Complaint] does not allege
what the revised payment was in March or anytime subsequent to that notice.
Bergdale did, however, send a check in April for $3,156.14.Alélotice of

Intent to Accelerate arrived on April 18, 2011, that claimed Bergdale owed
$3,808.71. (1dY 55.)

On October 18, 2011, MERS assigned all of its beneficial interest under
the DOT to Bank of America. (Doc. 21-2, Ex. B.) Bank of America then
exercised its power as beneficiary to appoint ReconTrust Company as the
successor trustee on November 29, 2011. (Doc. 21-3, Ex. C.) That same day
ReconTrust filed a Notice of Trustee’s Sale to take place on March 7, 2012.
§Doc. 21-4, Ex. D.) Bergdale received a coply of this Notice of Trustee’s Sale.

Id. 1 56.) No sale appears to have taken place as of yet.

(Doc. 37 at 1-4.)

Procedural Background

Bergdale filed a complaint against the Defendants in Arizona Superior Col

March 2, 2012 (Doc. 1, Ex. 1), and the action wdssequently removed to this Court. (D¢
1.) Defendants then moved to dismiss the compldDoc. 9.) In response, Bergdale fil
her First Amended Complaint (“FAC”). (Doc. 10.) Defendants again moved to dig
(Doc. 14.) Judge Snow dismissed the FAC, but granted Bergdale one “very |
opportunity to amend,” and only “to the exterdttehe believes that factual allegations n
save any count that has been inadequatelgdd! (Doc. 20 at 1, 14.Bergdale filed hel
Second Amended Complaint (“SAC”), which included a Consumer Fraud Act (“C
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count, a quiet title count, a breach of contractual good faith count, a negligent perfo

of an undertaking count, and a Fair Debt Collections Practices Act count. (Dog.

Defendants moved to dismiss the SAC. (Doc. 27.)

Judge Snow granted Defendants’ motion in part, dismissing Bergdale’s quig
count, her negligent performance of an undertaking count, and her Fair Debt Colls
Practices Act count. Judge Snow allowed Bergdale’s CFA claim to proceed only ba
1) Bergdale’s allegation that she was defrauded when Defendants double-pos
November 2009 trial loan modification payment, and 2) Bergdale’s allegation
Defendants misrepresented the amount she owed under the Final Loan Modit
Agreement in their December 2010 statemgiioc. 37 at 8-9.) Bergdale’s remainip
allegations of fraud under the CFA were dismissed. afl@.)

Next, Judge Snow dismissed Bergdale’s bad faith tort allegations, but allow
breach of contractual good faith allegations to proceed based on one allegatig
Defendants did not honor the terms of her Final Loan Modification Agreement by issy
December 2010 statement that required escrow payments allegedly in excess of V
owed. (Id.at11.)

On April 25, 2013, the matter was reassigned to this Court. (Doc. 42.) On Aug
2013, Bergdale moved for leave to file a proposed Third Amended Complaint (“T/
which sought to add an additional consumer fraud count, an additional bad faith coy
to revive her false recording claim, A.R.S. 8 33-420, based on allegations of new con

law. (Id) The Court denied leave to amend due to Bergdale’s lack of diligence and r¢

her contention that new intervening law revived her false recording claim. (Dog.

Subsequently, the Court denied reconsideration finding that new intervening law (
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revive either her dismissed negligent performance of an undertaking claim or her digmisst

negligence per se claim. (Doc. 65.)
At the dispositive motion deadline, Defendants moved for summary judgment
on Bergdale’s two remaining claims in the SAC: her claim under the CFA and her bre

contractual good faith claim. (Docs. 47-49.)
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STANDARD OF REVIEW

Summary Judgment

A court must grant summary judgment if the pleadings and supporting docui
viewed in the light most favorable to the nonmoving party, show “that there is no ge
iIssue as to any material fact and the movant is entitled to judgment as a matter of law
R. Civ. P. 56(a); se€elotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Jesingel
Nevada Fed. Credit Unip@4 F.3d 1127, 1130 (9th Cir. 1994). Substantive law detern
which facts are material. SAederson v. Liberty Lobby77 U.S. 242, 248 (1986); see a
Jesinger24 F.3d at 1130. “Only disputes over facts that might affect the outcome of t

under the governing law will properly preclude the entry of summary judgment.” Angsg
477 U.S. at 248. The dispute must also be genuine, that is, the evidence must be “s
a reasonable jury could return a verdict for the nonmoving party,.sddlesinger24 F.3d
at 1130.

A principal purpose of summary judgment is “to isolate and dispose of fac
unsupported claims.”__Celoted77 U.S. at 323-24. Summary judgment is approp
against a party who “fails to make a showsmgficient to establish the existence of

element essential to that party’s case, and on which that party will bear the burden ¢

at trial.” Id. at 322;_see als@itadel Holding Corp. v. Rover26 F.3d 960, 964 (9th Cif.

1994). The moving party need not disprove matters on which the opponent has the
of proof at trial._Se€elotex 477 U.S. at 323. The party opposing summary judgment

not rest upon the mere allegations or denialthefparty’s pleadings, but must set fo

“specific facts showing that there is a genuine issue for trial.”Mggsushita Elec. Indus.

Co. v. Zenith Radip475 U.S. 574, 586-87 (1986) (quoting Fed. R. Civ. P. 56(e) (1
(amended 2010)Brinson v. Linda Rose Joint Ventuf3 F.3d 1044, 1049 (9th Cir. 1995

The non-movant’s bare assertions, standing alone, are insufficient to create a mater

of fact and defeat a motion for summary judgment. Ande#on U.S. at 247-48.
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DISCUSSION
Arizona Consumer Fraud
Bergdale alleges that Defendants’ deceptive actions in the processing of h
violated the CFA, A.R.S. § 44-1522. (Doc. 21 at 22-25.) Two allegations remain

Bergdale’s CFA count, that Defendants collected twice on her November 2009 trig

Br |oc
unde

| loa

modification payment and that Defendants misrepresented the amount she owed under

final loan modification agreement in their December 2010 statement.

As a threshold matter, Defendants contidwadiBergdale’s remaining CFA allegatio
are barred because allegations under the CFA carry a one-year statute of limitations
did not file her complaint within the applicable period. (Doc. 47 at 5.)

A claim brought under the CFA, A.R.S. 8 44-1522, must be brought within ong
after the statute of limitations begins to run. 8eR.S. § 12-541(5) (2008).Under the
CFA, the statute of limitations begins to run “when the defrauded party discovers @
reasonable diligence could have discovered the fraud.” Alaface v. Nat'l IN\A&loAriz.
586, 591, 892 P.2d 1375, 1380 (App. 1994) (quoting Mister Donut of Am., Inc. v. H
150 Ariz. 321, 323, 723 P.2d 670, 672 (1986). The Alatacet further stated that th

limitations period accrues “when the plaintiff knows or should have known of boilindihg

andwho elements of causation.” 181 Ariz. at 591, 892 P.2d at 1380 (emphasis in of
(further citation omitted).

Defendants contend that Bergdale’s remaining CFA allegations covered condy

2A.R.S. § 12-541(5) (2008) provides, in pertinent part:
There shall be commenced and prosecuted within one year after
the cause of action accrues, and not afterward, the following
actions:

5. Upon a liability created by statute, other than a penalty or
forfeiture.
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occurred in November 2009 and December 2010. ®ee37 at 8-11.) Defendants furth
contend that Bergdale knew the “what” and “who” of these alleged events immediatel
their occurrence. (Doc. 47 at 5.) In support, Defendants reiterate that in her SAC, B
acknowledges that she realized there was a so-called “double payment” and com
about it directly to BANA in November 2009Doc. 21 at 8-9.) Ryarding the allegec

discrepancy in her final monthly paynteamount, Defendastcontend that Bergdale

possessed both the permanent loan modificagyaement (which she executed) and

er
y Upo
prgde

plain

—_

her

December 2010 statement from Defendants, and thus knew or should have known about

alleged discrepancy immediately. (@#id12-13.) However, despite knowing or having rea
to know of both potential claims, Bergdald diot file her CFA allegations until March 201
(Doc. 1.) Therefore, Defendants contend that Bergdale’s surviving theories are uf
under the CFA’s one-year statute of limitations.

The Court first finds that Bergdale knew both the “what” and “who” elen
regarding both allegations of fraud. Regarding the alleged double payment, B¢
acknowledged that she was assured by BANA that there would not be a double payr
her November 2009 payment when she issued BANA a second check yet BANA did {
both her payments. Regarding the allegestepresentation in her December 2010 stater

by BANA of the amount she owed under the Final Loan Modification Agreement, Bef

son
2.

itime

nent
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nent:
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nent

gdale

knew both the alleged misrepresentation ahd wade it. On this record, the Court finds

that Bergdale’s CFA allegations accrued in November 2009 and December 2010. The Co

further finds that Bergdale’s remaining CFA allegations had a one-year statute of lim
and that Bergdale’s March 2012 complaint did not timely raise those allegations. T§
barred from consideration on the merits unless Bergdale demonstrates that the one-y
statute of limitations is excused for some justifiable reason.

First, Bergdale contends that BANA waived its statute of limitations affirmg
defense by failing to raise it when it filed its previous motions to dismiss. (Doc. 55 @
Bergdale also contends waiver because BANA failed to specifically plead the one-ye

statute of limitations in its answer but rathonly asserted a laundry list of affirmati
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defenses that included statutes of limitation. &kdl2.)

As to Bergdale’s waiver argument, BANA replies that only four defenses are W
by not asserting them in a motion to dismiask of personal jurisdiction, improper venu
insufficient process, and insufficient servicgpobcess. (Doc. 58 at 2, citing Fed. R. Civ
12(h)(1).) BANA therefore contends that a defendant does not waive its statute of limi
defense by not raising it in a motion to dismiss.

The record establishes that BANA raised its affirmative defense of statd

aivec
e,
P.

fatior

te O

limitations in its answer._(Sd®&oc. 40 at 16.) The Federal Rules of Civil Procedure proyide

that BANA was not required to raise this defe in its previous motions to dismiss 3
therefore it was not untimely. Sé&wile 12(h)(1). Indeed, a defendant may even rais
affirmative defense for the first time in a motion for summary judgment so long as it dg
result in prejudice to the plaintiff. S&avera v. Anaya726 F.2d 564, 566 (9th Cir. 198

(“absent prejudice to the plaintiff, a defendant may raise an affirmative defense in a
for summary judgment for the first time”). Here, Bergdale was not prejudiced by BA
raising the statute of limitations defense in its answer because Bergdale was give
opportunity to respond; she was not deprived of an opportunity to present argun
opposition._Segkevald, Inc. v. City of Palm Desef98 F.2d 680, 687 (9th Cir. 1993). T

Court finds that BANA did not waive its opportunity to raise a statute of limitations de

under the CFA by raising it for the first time in@sswer and not in its previous motions
dismiss.

As to Bergdale’s argument that BANA did not specify in its answer the limita
defense under the CFA, “[t]he defense is suhdly raised for purposes of Rule 8 by its b
assertion. Identification of the particular statute relied upon, though helpful, is not re
in the pleading.”_SeBantos v. Dist. Counc¢ib19 F.2d 963, 967 (2nd Cir. 1980). The Cdg
finds that inclusion of the defense in an answer is sufficient to preserve the defens
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Req’l Planning Ag2héy.3d 764, 78¢
(9th Cir. 2000), rev'd on other groundsonzalez v. Arizona77 F.3d 383, 389 (9th Ci
2012) (en banc).
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Next, Bergdale argues that the discovery rule and equitable tolling excuse t
filing of her complaint. (Doc. 55 at 13.) Bergdale first argues that the discovery rule e
her late filing because she failed to discover her injury despite diligence. (ld.

Bergdale’s discovery rule argument ighwout merit because Arizona utilizes t
discovery rule to determine when the statutenatations begins to run for allegations unc
the CFA. _Sed\laface 181 Ariz. at 591, 892 P.2d at 1380. Thus, the Court has al
found that Bergdale’'s CFA allegations we@ timely raised and are barred by the C
statute of limitations. Therefore, the discovery rule does not excuse her late filing.

As to Bergdale’s argument that equitable tolling permits her to sue after thg
statute of limitations has expired, she claims that BANA fraudulently concealé
wrongdoing. (Doc. 55 at 13-14.) AccordingBergdale, BANA concealed material fag
in the modification process with the goal of fioig her into default and foreclosure._jl¢
Although Bergdale acknowledges her awareness of BANA's errors, including her Nov
2009 double payment and the misrepresentation in her December 2010 statement, sh
that she did not know that BANpurposefully made the errors and did not intend to
them. (Id.at 14-15; see aldooc. 57 at 2-11.) Bergdale alleges that BANA induced h¢

forego litigation ad led her to believe that a settlement or adjustment of her claim v
occur without the necessity of bringing suit. (Doc. 55 at 14-15.) Based on BA
fraudulent concealment, Bergdale argues that the statute of limitations was not trigger
BANA sought foreclosure of her home iroiember 2011 when it set the date for
Trustee’s sale._(13l.

BANA denies any fraudulent concealment contending that Bergdale has failed
any evidence to this effect. (Doc. 58 at 4.) Rather, BANA continues its contentig
Bergdale had notice of the double paymentassud that the different terms allegation w
apparent on the face of the loan documents) (Ttherefore, BANA contends that there

no basis for equitable tolling of the CFA statute of limitations.
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Arizona has recognized equitable exceptions to application of a statute of limiation

bar when necessary to prevent injustice. @de v. Frankiel192 Ariz. 276, 279, 964 P.2
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477, 480 (1998). To benefit from estoppel, a plaintiff needs to establish the followin

specific promises, threats or inducements that prevented the plaintiff from filing suit;

o: (1
2) th

promises, threats, or representations actually induced the plaintiff to forbear filing suit; (3

the conduct reasonably caused the plaintiff to forbear filing a timely action; and (

1) the

plaintiff filed suit within a reasonable time after the estoppel-inducing conduct ended. Id

at 280-281.

The Court’s review of Bergdale’s declaration does not establish the requisite el¢men

for a finding that she is entitled to equitatd#ing of the limitations period. (Doc. 57 at

D_

11.) Her declaration does not identify some specific promise or representation made |

BANA that induced her not to timely file suit. (JdRather, her declaration demonstrates

her

awareness of her dispute with BANA over her November 2009 double payment gnd tr

alleged misrepresentation in her December 2010 mortgage statement from BANA. (Id

Based on Bergdale’s declaration, no reasonabjecould find for Bergdale on one or mo

of these inquiries. _(13l. Consequently, she is not entitléo equitable tolling of the

limitations period.

re

L4

The Court, having considered and rejected all of Bergdale’s arguments, findls the

Bergdale’s CFA allegations are barred from consideration on the merits due to her fgilure

file suit on these allegations before the one-year CFA statute of limitations expired.

Breach of Contract

BANA argues that in order for Bergdale to prove a prima facie case of breach o

contractual good faith, she must allege damages arising out of her remaining allegati

jon—tt

Defendants did not honor the terms of the Final Loan Modification Agreement by issying it

December 2010 statement requiring escrow payments allegedly in excess of what Bergd

owed. (Doc. 47 at 8-9.) BANA contends that Bergdale fails to disclose requisite contrac

damages arising out of this claim, and therefore it is entitled to judgment. (Id.
In response to Defendantsiotion, Bergdale antends that she did set forth I
damages. (Doc. 55 at 22.) esstates that her damages include the loss of paymen

made to BANA and BAC under their mistaken representations, the loss of her reti
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funds, the damage to her credit, the differdreteveen the loan promised and the loan giv
default charges, false late charges, the threat and imminent loss of a unique piece of
property, the inability to sell her real propertjouds to title to reaproperty, the cost o
hiring an attorney, and other damages., @ding Doc. 21, SAC at 11145-46.)

In reply, BANA asserts that Bergdateust produce evidence of contract dam
sufficient to raise a genuine issue of material fact for trial. (Doc. 58 at 8.) BANA cor
that Bergdale’s recitation of damages is not connected to the breach of contract cle
survived dismissal-that BANA allegedly dema@d escrow payments not due under the R
Loan Modification Agreement._(lét 8-9.) Due to Bergdale’s failure, BANA contends t
it is entitled to summary judgment._(id.

The Court agrees with BANA that Bergdale has failed to support her rema
allegation arising from her breach of contractual good faith claim. In a prior Order,
on Bergdale’s allegations under the SAC, Judge Snow summarized her claim, as fq

Defendants “did not honor the terms of the Final Loan Modification” by

I oxebab of whal ahe owed, dbcusabd ahove. (Doc 25 4 1287 That ]

aIIee gt?gr?, ct)akenatosbg ?rug, states a claim that Defendants bre;ched the

modification agreement. Consequently, Bergdale’s good faith claim survives
on this basis alone.
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(Doc. 37 at 11.) Bergdale has not supported this claim with evidence demonstrati[\g th

BANA required escrow payments in excess of what she owed. The Final Loan Modifi
Agreement specifically references only Bergdgbeiscipal and interest payment, which w
$2,163.39 as of December 1, 2010. (Bee. 21-5.) Bergdale’'s December 2010 staten
allows Bergdale to make an interest only payment of $2,395.39, which includes the
amounts (real estate taxes, home and mortgage insurance) that BANA paid on Be
behalf. (Sedoc. 21-6 at 3.) The statement also provides that her payment will ing

“after the Interest-Only Period ends.” {Idlt is undisputed that Defendants sent a le

indicating that Bergdale’s March 2011 paymeould increase. (Doc. 56 at 10; Doc. 21

at 3.) From March 2011 to July 2011, Bergdale sent Defendants her mortgage pay|
$3,156.14. (Doc. 56 at 10-11; Doc. 59 at 6.)
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In summary, Bergdale has produced no evidence showing that BANA requir
to make escrow payments in excess of what she owed; rather, Bergdale summar

damages stating that her breach of good faitirect damages includes the loss of paym

bd he
izes

PNts

she made to BANA and BAC under their mistakepresentations, the loss of her retirement

funds, the damage to her credit, etc. (Doc. 55 at 22.) Because Bergdale did not
evidence of contract damages in support of this claim, there is no evidence upon
reasonable jury could find that BANA required that Bergdale pay escrow payments in
of what she owed. Therefore, BANA is entitled to summary judgment on Bergdale’s |
of contractual good faith claim.
CONCLUSION

Accordingly, on the basis of the foregoing,

IT IS HEREBY ORDERED GRANTING Defendants’ motion for summai
judgment. (Doc. 47.)

IT ISFURTHER ORDERED that the Clerk of Court shall enter judgment in fa
of Defendants and terminate this case.

DATED this 25th day of June, 2014.

T i hormil

i Stephen M. McNamee
Senior United States District Judge
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