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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shawn Christian Reel, CV 12-8084-PCT-JAT (JFM)
Petitioner, ORDER
V.

Charles L. Ryan, et al.,
Regonderts.

Pending before the Court is Petitiorghawn Reel's (“Petitioner”) Petition for
Writ of Habeas Corpus (the “Petition”). (Daf). Respondents filed an Answer to the
Petition. (Doc. 11). Petitiondiled a Reply. (Doc. 14). The case was assigned to
Magistrate Judge and he issued Report and Recommendation (‘R & R”),
recommending that this Court deny theitRen and the certificate of appealability.
(Doc. 15 at 1, 25). Petitioner filed objectiofi®bjections”) to the R & R. (Doc. 17).
The Court now reviews Petitioner's Objens, and rules on the Petition and the
request for certificate of appealability.
l. Factual and Procedural Background

The R & R summarized the factual gmacedural historyand Petitioner did
not object to this history(Doc. 15 at 1-5; Doc. 17)The Court adopts the R & R’s
history in this case. For ease of reference, that history is as follows:

Facts: Petitioner was enlisted by D.M. tsupervise her 14 year old
daughter, K.M., every Wednesday nig¥ttile the motheworked the grave
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yard shift. Over the course of thext month or so, Petitioner engaged in
sexual intercourse with K.M. approximgte0 to 40 times, as well as oral

sex on each occasion. A suggestivagiretween Petitioner and K.M. was

discovered, an investigation ensudte victim described the conduct,

Petitioner made incriminating remarks a phone confrontation with the

victim, incriminating physical evehce was recovered, and Petitioner
admitted to the conduc{Doc. 14 at 3-4].

Proceedings at Trial: Petitioner was indicted iMavapai County Superior

Court on a 17 count indictment allegi “sexual intercourse or oral sexual
contact” between Petitioner and thetun on dates ranging from December
17, 2008 through February 5, 2009. o[> 11-1 at 21-23]. An Addendum

was filed alleging the crimes were dgerous crimes against children”
under the Arizona statuesldat 25-26].

Subsequently counsel filed a Motionreanand the matter to the grand jury
for a new finding of probable causegaing that: (1) testimony before the
grand jury about statements by tiBener's wife violated the marital
privilege under Arizona law; (2jhere was improper testimony about
potential punishment; and (3) the ttsng office mischaracterized the
evidence about Petitioner's motivationdathat the emails were sexually
suggestive. If. at 28-40]. The motion was parently not ruled upon.

On June 9, 2009, Petitioner entered iataritten Plea Agreement, wherein
Petitioner agreed to pldaguilty to one count okexual conduct with a
minor, and three counts of attemptesus# conduct witha minor, with the
stipulation of a minimum sentence[bienty] years on the first charge, and
lifetime probation on the neaining charges, and that all prison terms would
be flat time. [d. at 51-58]. In exchangdhe remaining charges were
dismissed, and a cap walaiced on restitution.|d.]

Petitioner entered his guilty plea onetlsame date. In the course of
eliciting a factual basis, the Courigimred about Petitioner's conduct with
the minor:

THE COURT: And in the time frame December 17th to
23rd, 2008, did you engage ®sexual intercourse or oral
sexual conduct with [K.M.]?

THE DEFENDANT [aka “P@tioner”]: Yes, sir.

THE COURT: Which was it? Both of those or —

THE DEFENDANT: Both, sir.

THE COURT: Okay. So oral gas well as vaginal sex?
THE DEFENDANT: Yes, sir.
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THE COURT: On the time frae December -- Christmas
Eve, December 24th to Decennt&0th, 2008, did you have
sex with her in the same fashior attempt to have sex with
her in the same fashion?

THE DEFENDANT: Yes, sir.

THE COURT: Which was it? Did you in fact engage in oral
sex?

THE DEFENDANT: | think it was vaginal sex.

THE COURT: Vaginal sex. And for Count V, talking about
attempted sexual conduct withranor, also. December 31st,
so New Year's Eve 2008 to rdaary 6th, the first week of
2009, did you again have sex with [K.M.]?

THE DEFENDANT: Yes, sir.
THE COURT: Vaginal sex?
THE DEFENDANT: Yes, sir.

THE COURT: And then finallyFebruary 5th, 2009, did you
have vaginal sex with [K.M.] on that occasion?

THE DEFENDANT: Yes, sir.

[Id. at 92-93]. The Court then asked &alditions to the factual basis from
the prosecution and defense coungatfense counsel replied:

MR. GUNDACKER: Judge, forclarification, | think my
client answered he believed one of the counts that it was
sexual intercourse. And | think the reason for that answer is -
- the indictment is chargeddhway it is because | think the
victim stated that they hadsat least twee a week during
the certain course of a period tohe, and that's the way the
indictment is charged. And that is why, | think, the plea
agreement alternates counts thatis pleading to, if you just
plead to one amt per week. And | thk that's what my
client is basically saying.

If you are asking him to recall sgifically a date, he can't,
but he certainly can admit that once a week throughout that
time frame he had sexual intercourse with the victim. Is that
correct?

THE DEFENDANT: Yes, sir.
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THE COURT: That was how you were answering my
guestion, Mr. Reel?

THE DEFENDANT: Yes, sir.

[Id. at 93-94]. The Court accepted the plea, and set sentencing. Petitioner
appeared for sentencing on July B)09 and was séenced to the
presumptive sentence of [twenty] yedlat time on the completed sexual
conduct charge, and to a suspendedesee and lifetime probation on the
remaining counts. I§l. at 99-113, 115-18].

Proceedings on Direct Appeal: Petitioner did not file a direct appeal.
[Doc. 1].

Proceedings on_ Post-Corction Relief [“PCR”]: On September 28,
2009, Petitioner filed a [PCR Notice][Doc. 11-1 atl20-24]. Petitioner
then (with the assistance of aslmy counsel) filed a pro per [PCR
Petition], raising arguments that: )(ihe court lacked subject matter
jurisdiction as a result of a fatallyafived indictment; (2) the plea was not
voluntarily and intelligentlymade; and (3) counsel was ineffectivéd. at
126-44].

The PCR court found that none of ttlaims were colorable and summarily
denied the petition.I{l. at 146-47].

Petitioner then filed a Petition for Review, raising the same issudsat [
149-61]. The Arizona Court of Agals summarily denied review on
March 28, 2012. Ifl. at 165].

Present Federal Habeas Proceedings:

Petition - Petitioner commenced the curra@se by filing his Petition for
Writ of Habeas Corpus pursuant to P8S.C. § 225%n April 30, 2012.
[Doc. 1]. Petitioner’'s Petition asserts fodowing three grouds for relief:

(1) the trial court lacked subject matfarisdiction because the indictment
was “fatally flawed” in violéion of the Fifth Amendment;

(2) [Petitioner] did not enter his plé&aowingly and volurdrily in violation
of the Fourteenth Amendment; and
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(3) [Petitioner] received the ineffectiassistance of counsil violation of
his Sixth Amendment rightsld.].

Response- On August 30, 2012, Respients filed their Response
(“Answer”). [Doc. 11]. Respondengsgue that Ground [one, jurisdiction]
Is a state law claim and is not cognileain a federal habeas proceeding.
[Id.]. Respondents concede exhaustdrand argue the meritlessness of
Grounds [two and three].ld.].

Reply - On September 11, 2012, Petitioner filed a Reply. [Doc. 14].
Petitioner argues that Ground [one] is cognizable because the underlying
flaws in the indictment rendered tpeoceeding fundaméally unfair, that
challenges to subject matter jurisdictiom ¢z raised at any time, and [that]

his plea cannot foreclose his [challenge] to the indictmdadit]. [Petitioner
further argues the merits of his Grounds 2 and@]. [

Il. Review of Report and Recommendation

On December 10, 2012, tiMagistrate Judge filed dR & R recommending that
the Petition be denied. (Doc. 15). This Gduanay accept, reject, or modify, in whole
or in part, the findings aecommendations made by the nsagite judge.” 28 U.S.C. §
636(b)(1)(C).

On December 20, 2012, Petitioner filed BGisjections to the B R. (Doc. 17).
“The court shall make de novo determination of those pawns of the [R & R] to
which objection is made.” 28.S.C. § 636(b)(1)(C). “[T]hdistrict judge must review
the magistrate judge’s findings and recommendatiien®ovo if objection is made, but
not otherwise.” United States v. Reyna-Tapia, 328 F.3d 1114, 112(Bth Cir. 2003) ¢n
banc) (emphasis in original)Schmidt v. Johnstone, 263 F. Supp. 2d219, 1226 (D.
Ariz. 2003) (“Following Reyna-Tapia, this Court concludes thake novo review of
factual and legal issues is required if edtjons are made, ‘butot otherwise.™);
Klamath Sskiyou Wildlands Ctr. v. U.S Bureau of Land Mgmt., 589 F.3d 1027, 1032
(9th Cir. 2009) (the distriatourt “must review de novo thmortions of the [Magistrate
Judge’s] recommendations to which the tigar object.”). District courts are not

required to conduct “any review at all . of. any issue that is not the subject of an

-5-




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

objection.” Thomasv. Arn, 474 U.S. 140, 149 (1985) (emphasis added).

The R & R recommends that this @b deny the Petition on each ground
asserted by Petitioner. (Doc. 15). Peti&ip objected to the recommendation on eac
ground. (Doc. 17). Therefore, thi®@t will review the claims for reliede novo.

lll.  Review of a State Court Judgment

Petitioner filed his Petition under the Antiterism and Effective Death Penalty
Act of 1996 (“AEDPA”). (Doc. 1 at 1)see 28 U.S.C. 8§ 2254. Ithis case, Petitioner is
in custody pursuant to a state cqudgment. (Doc. 11-1 at 21, 51).

An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adicated on the merits in State court
proceedings unless the adjudication of the claim--

(1) resulted in a decision that was contrary tojinwmolved an
unreasonable application of, clearlestablished Federal law, as
determined by the Supreme Cbaf the United States; or

(2) resulted in a decision thatas based on an unreasonable

determination of the facts in light ¢fie evidence presented in the State
court proceeding.

28 U.S.C. § 2254(d). Additioltg, “[a]n application for a wit of habeas corpus may be
denied on the merits, notwithstanding tfeelure of the applicant to exhaust the
remedies available in the courts oé tBtate.” 28 U.S.C. § 2254(b)(2).

To apply the standards of 28 U.S.C2&H4, a “federal court should review the
‘last reasoned decision’ by a state cduvthich is difficult “when the state court
provided no rationale for itdecision on the merits."Robinson v. Ignacio, 360 F.3d
1044, 1055 (9th Cir. 2004)If the state court provides no rationale for its decision, th
federal court independently reviews the redordssess whether the state court decisicj
was objectively unreasonableder controlling federal lawHimes v. Thompson, 336
F.3d 848, 853 (9 Cir. 2003);see also Harrington v. Richter, 131 S.Ct 770, 784-85
(2011) (holding that a state court decisibiat did not provide reasons is still on the

merits and entitled to AEDPA deference)lhus, although the record is reviewed
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independently, the federal wa nevertheless defers to the state court’s ultimat
decision. Himes, 336 F.3d at 853.

Here, the state superior court denieetitioner’'s Petition fio Post-Conviction
Relief (“PCR”). (Doc. 11-1 at 146-47). Thmurt held that there were “no claims
presenting a material issue of fact ow levhich would entitle tb Defendant to relief
under Rule 32 and no purposeuld be served by anyrtiher proceedings.” (Doc. 11-
1 at 146). The court conaed that Petitioner failed to rgsent a colorable claim for
relief,” and dismissethe PCR Petition. I¢. at 146-47). The Arizona Court of Appeals
summarily denied review of theuperior court’s decision.Id; at 165).

IV.  Claims in the Petition

A. Ground One—Jurisdiction

Petitioner originally argued in his Petitioratithe state coutacked jurisdiction
because his charges came franfatally-flawed indictment. (Doc. 1 at 6). Petitioner
alleged that the indictment was flawedchese it lacked sufficient facts for him to

know the charges against himld.J. Petitioner argued that the indictment lackec

sufficient facts because it included date rangeher than specific dates and did not

differentiate between sex actkd.{.

Respondent answered aatjued that a guilty plea precludes a constitutiong
challenge of pre-pleading issues in a fefldnabeas proceeding. (Doc. 11 at 9-10
(citing Mabry v. Johnson, 467 U.S. 504, 508 (1984) @flvised by competent counsel, a
defendant’s voluntary and intelegt plea of guilty may not beollaterally attacked in a
federal habeas proceedingyvérruled in part on other grounds by Puckett v. United
States, 556 U.S. 129 (2009)Ynited Satesv. Broce, 488 U.S. 563, 573 (1989) (a guilty
plea forecloses a collateral challendgijted States v. Lopez-Armenta, 400 F.3d 1173,
1175 (9th Cir. 2005) (f]t is well-settled that an umnditional guilty plea constitutes a
waiver of the right to appeal all nonjsdictional antecedent rulings and cures al
antecedent constitutional defectsHjijl v. Lockhart, 474 U.S. 52, 56-57 (1985) (when

e

L




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

a defendant pleads guilty uporethdvice of counsel, he mayly attack the voluntary
and intelligent character of the guilty plea)).

The Magistrate Judge recommended that Court deny relief on Ground One
for two reasons. First, this Court shoudény relief because errors of state law
generally, cannot form the basis for habedisfre And, second, thi€ourt should deny
relief because, undefollett v. Henderson,* Petitioner’'s properientered guilty plea
was a break in the chain of events tipaecluded any further challenges to the
indictment. (Doc15 at 7-9). Petitioner objected arguir(@) jurisdiction can be raised
at any time, and (2) a guilty plea does not waavjurisdictional challenge. (Doc. 17 at
2-3).

1. Habeas relief is not available based on state law errors

Petitioner objects to the conclusion ietR & R that this Court cannot review
the issue of whether the state court haddiction. (Doc. 17 at 2-3) (citingojas v.
Kimble, 361 P.2d 403, 406 (Ariz. 1961) (“jsdiction may not bevaived and can be
raised at any stage tife proceedings”)). Undéistelle v. McGuire, 502 U.S. 62, 67-68
(1991), a federal habeas court cannot reexarsiate court determinations of state law
guestions.

This Court agrees with the R & R thihis Court cannot review the state law

issue of whether the state court had jurisdictiidoc. 15 at 7). This Court reaches this

! In Tollett v. Henderson, 411 U.S. 258, 267 (1973), the Supreme Court stated:
[A] guilty plea represents a break the chain of events which has
preceded it in the criminal processWhen a criminal defendant has
solemnly admitted in open court that tsein fact guilty of the offense
with which he is charged, he maytribereafter raise independent claims
relating to the deprivation of constitonal rights that occurred prior to
the entry of the guiltyplea. He may only teack the voluntary and
intelligent character of the guilty plday showing that the advice he
received from counsel was not wiilthe standards set forth McMann
[v. Richardson, 397 U.S. 759, 770 (1970)].
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conclusion because, by dengirelief on Petitioner’s PCR petitipthe state PCR courts
effectively concluded that the state triaduct had jurisdiction. This Court cannot
review the state court’s decision regardistgte law. Accordingly, the R & R is
accepted and relief on Ground One is denied.

2. Guilty plea waiver of jurisdictional challenge

As discussed above, this Court hasasedetermined that it generally cannot
review a question of state law in the habsastext. Petitioner argaehowever, that he
may raise a challenge to jurisdictianany time. (Doc. 17 at 2). Wright v. Angelone,
151 F.3d 151, 158 {4Cir. 1998), the Fourth Circuit Court of Appeals suggested that :
error of state procedural law might be a b&sishabeas review guch error resulted in
a defect in the indictment that resultedairfcomplete miscarriage of justice” arising
from, “a violation of the defendant’'s mo&tndamental rights.” Any such exception
would not apply in this cadeecause Petitioner waived amgfects in the indictment by
pleading guilty.

As discussed above, ifollett, the United States Sugme Court held that a
guilty plea is a break in the aim of events that precludes a subsequent constitutior
challenge. 411 U.S. at 267. As a resulg ¢imly available basis for habeas relief in
Petitioner’s situation would be for Petitionergbow his counsel was ineffective, and
that as a result of that effectiveness, Petitioner's g4 was not voluntarily and
intelligently entered.ld.

Petitioner argues he never specifically veaiva challenge to the indictment in
his plea agreement. (Doc. 17 at 2). Noaktss, the waiver washerent to the entry
of the plea. See Tollett, 411 U.S. at 267. Unddiollett, Petitioner broke the chain of
events by pleading guilty dncannot now make claimsased on defects in the
indictment. Accordingly, for this alteative reason, the Cauwill deny Petitioner’s
request for habeas relief on his theory tin&t state court lacked jurisdiction over his

case. To the extent Petitioner has argtiemt his plea was not voluntarily and

al
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intelligently entered, the Court will address that argument below in Ground Two.

B. Ground Two—Knowing and Voluntary Plea

Petitioner alleged in the Petition that tiel not enter his plea voluntarily and
intelligently for two reasons: Jlbecause the indictment and plea agreement were 1
clear about the crimes committed; and f2rause the plea agreement did not prote
him from double jeopardy. (Doc. 1 at 7)he Magistrate Judgecommended that this
Court deny relief on Ground Two becaus¢h@lgh Petitioner claintehe did not enter
his plea voluntarily and inliggently, Petitioner failed to eim that this was due to
ineffective assistance of counsel. (Dtbb.at 10). The Magistrate Judge reliedHiH
v Lockhart, 474 U.S. 52, 56-57 9B5), which held that a defendant who pleads guilt)
with advice of counsel may only attack the knowamgl intelligent character of the plea
by showing ineffective advice from that counsel. (Doc. 15 at 9).

Petitioner objects to the denial of Ground Two, arguiegdid notvoluntarily
and intelligently enter his plea because ore at the plea hearing understood thg
charges and because the Stite not prove the victim’'s agbefore relying on it for
sentencing. (Doc. 17 &t4). Consistent witliHill, this Court accepts and adopts the
recommendation of the R & R that this Coaainnot consider a direct claim that the
plea was not voluntarily andtelligently enteredvhen such a clains not brought as
an ineffective assistance obunsel claim. To the &nd in GroundThree Petitioner
argues in his objections that his plea waswatintary and intelligeindue to ineffective
assistance of counsel, the Court will address that claim below.

C. Ground Three—lIneffective Assistance of Counsel

Petitioner argues in his Petition that hisiesel failed to subject the prosecution
to meaningful challenge and failed to penfiodiscovery. (Doc. &t 8-9). The R & R
recommends this Court deny relief on thessotles. (Doc. 15 at 12-19). The R &R
makes this recommendation because thesdeohas (counsel’s failure to move to

remand to the grand jury, failute file a motion to suppresfilure to conduct pretrial
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discovery, failure to discuss strategy, andufa to challenge the sufficiency of the

indictment) were all waived when Patitier pled guilty. (Doc. 15 at 13 (citidoran

v. Godinez, 57 F.3d 690, 700 (9Cir. 1994) (pre-plea ineffective assistance of counsg

unrelated to the plea itse waived by a guilty plea))).Petitioner does not reassert
these theories of relief in his Objection@Doc. 17 at 5-6). The Court hereby adoptg
and accepts the recommendation in the R && this Court deny relief on these
theories.

In his Objections, Petitioner argues that the ineffectiveness of his counsel cal
his plea to not be voluntarily and intelliggnentered. (Doc. 17 at 7). Petitioner
reiterates that in the plearagment and at the plea hegr it was impossible to
establish which crime occurred during whaegfic time period. (Doc. 17 at 6).
Petitioner argues that he, his counsel, amdcburt “merely guessf[ed]’ to correlate a
crime to an indictment count, makingshplea neither voluntary nor intelligentd.j.

Under Srickland v. Washington, 466 U.S. 668 (1984) and its progeny, “[a]n
ineffective assistance claim has two comgas: A petitioner musthow that counsel’s
performance was deficient, and that the deficy prejudiced the fEnse. To establish
deficient performance, a petitioner must demonstrate that counsel’s representatiof
below an objective standard of reasonablene®%§gins v. Smith, 539 U.S. 510, 521
(2003) (internal citationand quotations omitted).

In his objections, Petitioner acknowledgtat generally one must analyze an
ineffective assistance claim und@rickland. However, Petitioner arguddissouri V.
Frye, 132 S. Ct. 1399, 1405 (2012), extendesl riqquirement of effective assistance of
counsel to the plea negotiatistage of the case; and claiti&t analyzing his claim
under onlySrickland is error. (Doc. 17 a6). Unlike this casekrye involved an
attorney who failed to inform his client of a plea offdd. at 1405. Here, Petitioner
accepted a plea offer, so clearly his counseiroanicated the plea to him. (Doc. 11-1
at 57).

-11 -
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Moreover, in Frye, the Supreme Court held thanheffective assistance of
counsel in the plea bargain ridext [is] governed by the two-part test set forth in
Srickland.” Id. at 1405 (citingHill, 474 U.S. at 57). Thushis Court must analyze
Petitioner’s claims of ineffective assistancecotinsel under this wvpart test, which,
as discussed above, requires Petitioner to prove that: (1) counsel’'s performance
deficient, and (2) that deficient fermance prejudicedhe defense.Srickland, 466
U.S. at 687.

1. DeficientPerformance

To establish deficient performanc@etitioner must show that counsel’s
representation “fell below an objective stamtlaf reasonableness,” and was “outside
the wide range of professidiyacompetentassistance.”Wiggins v. Smith, 539 U.S. at
521 (citation omitted)Srickland, 466 U.S. at 690. Petitionargues that his counsel
failed to challenge the lack of specific regarding the sexual acts and dates of
occurrence in theharges to which Petitioner pledilgpy (Doc. 17 at 5-6). Petitioner
contends that undésnited Sate v. Bradley, 381 F.3d 641 (7th Cir. 2004), a plea is not
intelligent if everyonenvolved misunderstoothe nature of the charges. (Doc. 17 a
7). However, inBradley the prosecutor misstated whagas required to prove the
offense charged. 381 F.3at 646. Here, unlikéBradley, the plea agreement and
discussion on the record at the plea mgawere accurate. (Doc. 11-1 at 51, 64).

Additionally, Frye affirmed cases holding thahe court ad counsel can
establish a defendant's understanding & filea by making a record at the pleg
hearing. 132 S. Ct. at 1406Accordingly, the record ndg at the time of the plea
hearing in this case is ewdce that Petitioner voluntarignd intelligently entered his
guilty plea.

Specifically, at the plea hearing, Petitioseattorney addressed the court about

D

the range of dates and types of sexual adisanndictment and plea agreement, and th

judge questioned Petitioner regarding the fddasis of his plea. (Doc. 11-1 at 93-

-12 -

wa



© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

94). The judge questioned Petitioner asmwether he had sexual activity with the
minor during those periods time; and, Petitioner acknovdged on the @ord that he
did. (d.at 94). This record fra the plea hearing estaltiess that Petitioner’s counsel
acted reasonably and that Petitioner volulytaand intelligently entered his plea.
Accordingly, Petitioner has failed to ediah deficient performance by his counsel.
2. Prejudice
To establish prejudice, a petitioner makbw a reasonablarobability that the

outcome would have been different haut the alleged deficient performance of

counsel. Srickland, 466 U.S. at 694 A reasonable probability is one that undermines

confidence in the outcomdd. In the case of a petitionevho pled guilty, Petitioner
must establish reasonableopability that he wold not have pled guilty and would
have insisted on going to trial if t®unsel had provided effective assistandédl, 474
U.S. at 60.

Petitioner alleges in his Objectionsathhis counsel committed unprofessiona
errors. (Doc. 17 at 5). He argues that flon those errors, hevould not have entered
the guilty plea and would ka gone to trial. If.). As the R & R notes, Petitioner enter
a plea with a sentencing range of 13 toy2ars, and Petitioneeceived a sentence of
20 years. (Doc. 15 at 23). However, if Retier had gone to trial, he faced a minimum
sentence 221 years and a maximum sentence of 459 yéadis. Additionally, there
was overwhelming evidence of Petitioner’'slgincluding the physal evidence and
Petitioner’'s own admissions.

Petitioner still fails to offer any factualefense to the chges against him.
Instead, Petitioner simply claims he wouldve gone to triabecause he did not

understand his pl€a. Given how favorable Petitioner's plea was in the face of th

2

‘ol Specifically, Petitioner's argument thhe would have gone to trial is as
ollows:

It's like a fortuneteller trying to quetscripture to a Christian. In fact,
speaking of “fortunetelling,” the [Mastrate Judge] merely denies the

-13 -
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evidence against Petitioner and the poterd@itence Petitioner was facing, even ff
Petitioner's counsel's performance was defit, Petitioner was not prejudiced.
Accordingly, relief on this claim will be denied.

V. Certificate of Appealability (“COA”)

A judge may issue a COA “only if the plcant has made a substantial showing
of the denial of a constitwnal right.” 28 U.S.C. § 253(c)(2). The standards for
granting a COA are the same fottipens under § 2254 and § 2255¢ee United States
v. Martin, 226 F.3d 1042, 1046 n.4t(OCir. 2000). “Where a sdirict court has rejected
the constitutional claims on the merits, tigowing required to siafy 8 2253(c) is
straightforward: The petitioner must demoatgrthat reasonable jurists would find the
district court’'s assessment of the atmsional claims debatable or wrong.Jack v.
McDaniel, 529 U.S. 473, 483-84 (2000).

“When the district court denieshabeas petition on pcedural grounds

without reaching the prisoner's untleng constitutional claim, a COA

should issue when the prisoner showas,least, that jurists of reason
would find it debatable whether thetpien states a valid claim of the

denial of a constitutional right antthat jurists of reason would find it
debatable whether the district courtsa@rrect in its procedural ruling.”

Sack v. McDaniel, 529 U.S. at 484.
In this case, as to Petitioner’s firstavrounds, the Court finds that jurists of
reason would not find this Cdis procedural ruling debatahl As to Petitioner’s third
Ground, the Court finds th&etitioner has not made a sulosi@ showing of the denial

of a constitutional right. Therefore, t@®urt will deny Petitioner’'s request for a COA.

Petitioner relief because somehow tPetitioner did nouse his psychic
powers in order to seetmthe future to determine that, “The defendant
must show [Lthat but for counsel'srers, he would have gone to trial or
received a better plea bargain.” If even the Petitioner were able to
accurately predict the outcome, wouldt this Court then accuse the
Petitioner of being a “witch”? ...

(Doc. 17 at 5).
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VI.  Conclusion

IT IS ORDERED that the R & R (Doc. 15) is accepted and adopted, tH
Objections (Doc. 17) are overruled, the Petit{(Doc. 1) is denied, with prejudice; the
Clerk of the Court shall enter judgment accordingly.

IT IS FURTHER ORDERED that pursuant to Rulgel of the Rules Governing
Section 2254 Cases, in theeaw Petitioner files an appeéhe Court denies issuance of
a certificate of appealability.

Dated this 22nd day of May, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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