Foust et al v. Page
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City of et al Doc. 153

WO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

First Lieutenant Shannon Fapset al., No. CV 12-08115-PCT-DGC
Plaintiffs, ORDER SETTING TRIAL

V.

City of Page, et al.,
Defendats.

>

A Final Pretrial Conferese was held on August 29014. Counsel appeared o
behalf of Plaintiffsand Defendants.

ITISHEREBY ORDERED:

1. Trial in this matter shall begin december 10, 2014, at 9:00 a.m.

2. The trial shall last 7 day®écember 10-12 and 16-19, 2014). Plaintiffs
shall be allotted 17 hours of trial time andf@®welants shall be allotted 16 hours of trial
time. The Court will keep track of eachdsis time. Openingral closing statements
direct examination, and cross-examinatioallsbe counted against the parties’ time.

3. A final conference shall be held @recember 8, 2014, at 4:30 p.m. in
Courtroom 603, Sandra Day O’Connor Fed€ralirthouse, 401 West Washington Street,
Phoenix, Arizona 85003.

4. The parties’ proposed final pretr@ider was approved by the Court as the

final pretrial order in thicase. The order shall goveire presentation of evidence and

other trial issues, and, pursuant to Rule 16fedhe Federal Rules of Civil Procedure
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shall be modified only to prevent manifestjustice. Evidene, objections, legal
arguments, and relief not requesteddentified in the order shHanot be available at trial,
except to prevent mdest injustice.

5. TheCourt grants Plaintiffs’ Motion in Limine 1 regarding evidence about
Decedent Mr. Foust’s sovereign citizen beliel¥oc. 128. Plaintiffs assert that Officer
Wilson was not aware of Foust’s political b&8ien the day in quésn, and Defendants

is

do not contend otherwise. The Court conctutteat evidence concerning those beliefs
irrelevant to whether Wilsoracted negligently on thday in question and whether
Foust’s actions, which were observed by witness®d captured in part on video, were| a
contributory fault. The Cotiialso concludes thahe probative value of Foust’s political

beliefs is substantially outwggied by the danger of jury mfusion and undue delay unde

-

Federal Rule of Evidence 403. Defendamsmary argument is #t the evidence is
needed to counter Pidiffs’ anticipated evidnce that Foust was a peaceful, law abiding
citizen, but the Court has not ruled thatlkswevidence is admidde. If Defendants
believe that Foust's political beliefs becomkvant during the course of trial, they may

raise the issue with the Courtitside the hearing of therju This ruling does not

preclude evidence regarding the document Fapparently produced and began to fil
out during the interaction witWilson on the day in question.

6. TheCourtdenies Plaintiffs’ Motion in Limine 2. Doc. 129. Plaintiffs ask
the Court to approve the use of certaxhibits and exemplars during their opening
statement, but Plaintiffs apparently hamet shown the specific exhibits to defense
counsel. They should do sdter the final pretrial coefence, and the Court will then
address any objections by Defendants &t final conference scheduled below. In
addition, the number and nature of the bkhisuggest that Plaiffs are planning a
lengthy opening statement dgsed to persuade the juryAn opening statement is not
argument, and should be limited to an overvedwhat the party expects the evidence [to

show. More detailed attempts at pessaa should be reserved for closings.




7. TheCourtdenies Plaintiffs’ Motion in Limine 3. Doc. 130. Plaintiffs ask

the Court to preclude Defendants from rafegrto the 911 call as a domestic violenge
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call. In response, Defendants quote portiohthe subsequent radio exchange in whigch
the dispatcher refers to the call as a “donséstnd Officer Wilson refes to it as a “DV.”
In addition, once Wilson arrived at the scemeni Foust suggested that she had bgen

threatened by Foust. In ligbt these facts, the Court witlot attempt in advance of tria

to limit the way in which counsel or witnessdescribe the call. If Plaintiffs’ counsg
believes during trial that Defendants are déstg the call in anunfairly prejudicial
manner, they may object and the Court will rule.

8. TheCourtdenies Plaintiffs’ Motion in Limine 4. Doc. 131. Plaintiffs ask
the Court to instruct #jury that the knowledge of varioagy employees is attributablg
to the city, and to permit Plaintiffs tpresent evidence andrgument to the jury
concerning the city’s alleged failure to dsse what various city employees knew abgut
Officer Wilson. The basis for hrequest is Defendants’ ailed failure to disclose thig
information in discovery, but the written sdovery requests identified by Plaintiff
(Interrogatories 2, 5, 7, 9, di4 and Requests for Productid and 4), each of which the

U)

L4

Court has reviewed, do not clearly call far iMoreover, this is, in effect, a motion for
sanctions under Rule 37(d) that does not comilly Rule 37(d), nodoes it address the

legal standard and level of culpability requifedwhat would be, in effect, a request fa

-

an adverse inference instruction.

9. The Court grants in part and denies in part Defendants’ Motion in
Limine regarding character and other aci3oc. 114. Defendds’ motion concerns
several difference categories of alleged charaevidence. Defendants ask the Court|to
exclude the evidence undRules 403 and 404.

a. Ray Finley. The Court witirant the motion with respect to the
testimony and related documents of Ray Finléynley asserts that Officer Wilson has

targeted and harassed him for several yédaltsying him to obtain a DUI arrest, cursing
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at him, and behaving in a threatening mannéinley also believes Wilson stole $1,20
from him during an arrest. Finley has filedveml complaints with the City, and oping
that Wilson is a petty, vindictive bully whdases his power. Plaintiffs seek to press
this evidence to shotiat Wilson targets those agaimgtom he has a grudge and did 9
with respect to Foust in this case, andhove the City’s ngligence in failing to control
Wilson.

The relevancy of this evidence is miaal. The evidence does not concern t

events of June 19, 2011, and its probativieieravith respect to Officer Wilson’s action

0

nt

50

U7

on that day is very indirect. The evidencesloot concern any use of force incident, and

its relevancy to the City’s negligence intai@ing him is therefore also indirect with
respect to the events of Jub®, 2011. The Court conclusi¢hat the probative value o
this marginally relevant édence is substantially outweighed by the danger of un
prejudice. The evidence presents the clear possibilitythieajury would rule against
Wilson and the City because he is a bads@e The marginal relevancy is als
substantially outweighed by @hdanger of confusing the juds to what is actually af
Issue in this case, and the undue delaywmatld result from a minirial on the various
accusations made by Mr. Finley.

b. John Barrett and Cory Johnston. For the same reasons, the

will grant the motion with respect to the testiny of John Barrett and Cory Johnsto
They both would testify in gaport of Finley’s allegations.

C. Ernest Rubi. The Court wdlant the motion with respect to Rubi’s
proposed testimony about exchanges with @viland the City over ghconstruction of a
firing range, Wilson’s alleged dlgal construction, Wilson’s letter to the City seeking
have Rubi fired, and Wilson’s tsing at Rubi and his wife ia parking lot (Doc. 92-6, 1
11-13 and 21). This evidencel@gely irrelevant to thisase and, for reasons explaine
above with respect to Finleytestimony, its probative valus substantially outweighed

by a danger of unfair prejudicepnfusing the jury, and delayf the trial. The Court will

|
i
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deny the motion with respect toehopics addressed in the remainder of Rubi’'s affidg
(Doc. 92-6). The Court finds this evidence dilg relevant to Plaintiffs’ claims agains
the City for negligentetention and supervision of Wils. The Court will address below

whether some of this evidence should belwed under Rule 37(c) for non-disclosure.

d. Jared Rubi and related exhibit¥he testimony of Jared Rubi, anE

various documents related to Ernest Ruldéstimony, are offered in support of th
testimony of Ernest Rubi.The Court cannot at this tingetermine which portions of
Jared’s testimony and which documents would be admissible, and theterhoes the
motion with respect to Jared Rubi. Theu@ will rule on objections during trial.

e. Bruce Foster and related exhibiBruce Foster alleges that Wilso

and other officers harassed him2008 by stopping his cand submitting it to a drug
search by drug-sniffing dogs. Foster wrotetteteof complaint to the City. In addition
Foster was sued by Wilson for allegedly distributing leaflets regarding Wi
masturbating behind atsgol. The Court willgrant the motion with repect to Foster
and his related exhibits foréghsame reasons it granted thetiorowith respect to Finley
and his evidence.

The relevancy of this evidence is miaal. The evidence does not concern t

events of June 19, 2011, and its probativieeravith respect to Officer Wilson’s action

Vit
[

son

U7

on that day is very indirect. The evidencesloot concern any use of force incident, and

its relevancy to the City’s negligence intai@ing him is therefore also indirect with
respect to the events of Jub®, 2011. The Court conclugl¢hat the probative value o
this marginally relevant édence is substantially outweighed by the danger of un
prejudice. The evidence presents the clear possibilitythieajury would rule against
Wilson and the City because he is a bads@e The marginal relevancy is als
substantially outweighed by @hdanger of confusing the jugs to what is actually at
issue in this case, and the undue delaywmatld result from a minirial on the various

accusations made by Mr. Foster.

|
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f. April 10,2007memaandum. The Court wiljrant the motion with

respect to this memorandum, which conce@ity of Page Police Department polic
regarding transporting intoxicated juvenileslahe actions of Wilson that contributed t
this policy. The memorandum and related eveaise no relevancy to the events at iss
in this case and aremote in time.

g. Wilson’s juvenile infractions. The Court wgtant the motion with

respect to these minor infractions, whiwve nothing to do with this case.

h. Flyer. The Court wilgrant the motion with resgct to this flyer,
which relates to rumors about Wilson’s alldgeappropriate activitypehind a school.
The flyer and the events related to it aradmissible for reasons described above w
respect to witnesses Finley and Foster.

These rulings preclude not only theidance addressed above, but questions
witnesses about the subjetdsind inadmissible above.
10. Defendants move to exclude thaitesny of Ernest Rubinder Rule 37(c).

Doc. 115. Plaintiffs first disclosed Rubi asvitness in interrogatp responses provided

on June 14, 2013, about six weeks beforecthee of discovery. Plaintiff listed thre¢

topics on which Rubi would testify. On Jamy 31, 2014, Plaintiffattached an affidavit
from Rubi to their summary judgment briefin@aoc. 92-6. The affidavit included morg
subjects than Plaintiffs had disstd during the discovery period.

The Court will deny the motion with respect tahe subjects disclosed of
June 14, 2013. Under Rule 2j(Plaintiffs were not required to include the subjects i

supplemental Rule 26(a) disclosun light of the fact thathey had disclosed them ir

interrogatory responsessee Fed. R. Civ. P. 26(e). Thuthe only nondisclosure that is

potentially subject to sanctions is the diaél to disclose the additional informatio
revealed in Rubi’s affidavit. Plaintiffs arguatithe final pretrial conference that the la
disclosure was substantially justified besa the City failed todisclose efforts

undertaken by City personneldescourage Rubi’s complaints.
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Following the final pretrial conferencte parties submitted additional documents

to the Court. Thes include deposition excerpts wmhich the Rubi complaint was

addressed as well as the Cityiisternal investigation file with respect to the Rubi

complaint. After reviewing these documeritee Court concludes that they provided no

basis for Plaintiffs to understand Rubi’Begations that he was pressured to drop h

complaint about Wilson, nor dithey concern meetings asthtements Rubi apparently

~

later described to Plaintiffs'aztinsel. Rubi now lives in Garado, and Plaintiffs’ counsel

has asserted that he did nabkv the details contained in Bits affidavit until he located

Rubi and questioned him. @&hCourt concludes that Plaintiffs’ counsel’s failure fo

disclose the additional mattezsntained in the Rulaffidavit was substantially justified

S

by the very limited nature of the informai regarding those matters contained in the

City’s file. The motion will therefore beenied.
11. TheCourt grants Defendants’ Motion in Limme regarding prescription

medication. Doc. 116. Plaintiffs seé admit evidence thatVilson has taken anti-

anxiety medication for several years and waataki at the time of the events at issue |n

this case. Plaintiffs claim this evidenceetevant to the supesion of Wilson by Chief
Dennis — who apparéy did not know about the maegiition — and Wilson'’s credibility.

Plaintiffs do not argue that the medicatidfeeted Wilson’s behavior during the events

at issue in this case. The Court finds thislence to be irrelevant. It has no bearing pn

what occurred on JunEd, 2011. Even if it could beiewed as having some margingl
relevance to Chief Dennis’ supésion of Wilson, the Court celudes that such marginal
relevance would be substatifaoutweighed by the dangesf unfair prejudice, jury
confusion, and delay of ¢htrial under Rule 403.

12. The Court denies Defendants’ Motion in Lime regarding Plaintiffs’
expert (Doc. 117), but with some obsergati. Defendants argue that several opinign
provided during the expert's deposition weret disclosed in the expert's report and

therefore must be excludedThe Court does not agreeThe Court rigorously holds

S
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experts to what is disclosed in their repobist when opposing coualsopen the door to
the additional opinions in a depositiomose opinions a&r disclosed in the expert;

disclosure process and may be used dt ti&e Advisory Comnttee Notes to Rule 26

—

make clear that the purpose of Rule 26(b)(2)@ports is to reveal the experts testimony
and, in many cases, to do awaigh the need foa deposition. Yet amsel too often not
only choose to depose an expert, but alselitmt additional opinions from the expert.
Counsel need not do so. psitions, if truly requiredcan be taken on disclosed
opinions without eliciting new opinions. Wh new opinions are invited during g
deposition, the Court’s practice isgermit their introduction at trial.

The Court cannot at thistage determine which opims by the experts will be
admissible and which will not be. Those demisi must be made in the context of trigl
and in light of relevant objections. But theutt does have a few observations. It is rot
proper for experts to opine on or interpret taw. If the parties wh to have the jury
instructed on the law, &y should seek an imgttion from the Court. It is true, howevelr,
that some expert opinions necessarily redet with legal principles. Whether such
opinions cross the line into advising the jurp the law is a gstion that must be
determined during trial. In addition, podi practices experts generally are not, on the
basis of that expertise, qualified to opiae the reasonableness of actions by regylar
citizens. That issue generally for the jury to decide.Police practices experts may
testify, however, about howffecers should respond to ciga actions and which citizer
actions they are trained to anticipate.

13. The Court grants Defendants’ Motion in Limine regarding shootin

(@]

dynamics. Doc. 118. Thmotion seeks to prewmt the medical examer from providing

expert opinions under Rule Z@&bout the manner in which Foust was shot and how he

was standing when shot. Plaintiffs state in their response that they do not intend to elic

such Rule 702 opinions. Nor could theyyeam their failure to disclose them under
Rule 26(a)(2)(A) and (C).
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This ruling does not prevent Plaintiffisom presenting factual testimony through

the medical examiner concernitige results of his autopsy. Ndoes it prevent Plaintiffs

—F

from arguing to the jury that ¢hleft-side entry wound found ihe autopsy is consisten

=y

with Foust turning away from Wilson at the poof the shooting, and inconsistent wit
Wilson’s testimony that Foust was charging.

14. TheCourt grants Defendants’ Motion in Linrme regarding undisclosed
witnesses and photographs. Doc. 119. BEftardo not dispute that witnesses Costel|o
and Scheel and the Costello photographs wetedisclosed as required by Rule 26(a),
nor do they argue that theirtdadisclosure was substantiallystified or harmless. The

witnesses and exhibits therefore maylm®used at trial under Rule 37(c)(1).

—

15. The Court grants Defendants’ Motion in Limine regarding opiniol

testimony of Shannon Foust. Dd20. Plaintiffs assert iresponse téhe motion that

D

Shannon Foust may provide lay opiniontiteasny on what Officer Wilson should hav{
done during the confrontationith her deceased father, ey do not (1) dispute thaf
they failed to identify this subject of M&oust's testimony in their Rule 26(a)(1)(A
disclosures or in any supplements, (2) disghat Ms. Foust statetliring her deposition
that she had no other information relevantthes case, or (3) argue that their late

disclosure of this subject is substantiglgtified or harmless. Under Rule 37(c)(1

Plaintiffs may not have Ms. Fousst#y about this subject at trial.

16. The Court grants in part and denies in part Defendants’ Motion in
Limine regarding the decedent’s alleged geath pain and suffering. Doc. 122.
Defendants seek to exclude evidencerof damages based on the decedent’s pre-death

pain and suffering. Plaintiffdo not oppose that part ofetmotion, conceding that they

_ ' Following the final pretrial conferenc®]aintiffs filed a supplement response
with respect to this motion. Doc. 151. eTbupplemental response attaches excerpts ffom
Ms. Foust’s deposition in which she describes general views as to why she has syed
Defendants. The excerpts do not alter @eurt's ruling. Theysimply reflect her
understanding of the nature of the claimsthis case and do not include opinign
testimony about whether or how Officer Wifsshould have defudehe situation.

-9-
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cannot recover for Mr. Foust’s pain and stiffg. The Court will not, however, precludg
Plaintiffs from asserting, and presentingidewnce, that Wilson’s actions after th
shooting reflected indifference to Mr. Foust’'s condition. This includes evidsg
regarding Mr. Foust’s moanirend heavy breathing while Wis was still at the scene
The Court finds this evidence relevant tald@n’s actions during #hevents in question,
and does not find that its givative value is substantiallyutweighed bythe danger of
unfair prejudice. The Court will instruct theryuthat their decision is to be based on ti
evidence, not on gopinion, prejudice, or sympathy.

17. TheCourtdenies Defendants’ Motion to Bifurcate. Doc. 123. Defendar
argue that evidence relatedttee negligent supervision claim will unduly prejudice t
jury in deciding the wrongful death claim. Given the Court’s efforts to narrow and f
the evidence and issues the above rulings, and the presumption (and the Col
experience) that juries follow instructiomsd segregate evideneehere required, the
Court does not agree. The Court concludesttiemmost efficient iolution of this case
will be in a single trial.

18. Dennis Deposition. The Court has reviewethe transcript from the

discovery conference call helon September 11, 2013. ifng that call Plaintiffs’

counsel raised the fact that Chief Denwias not prepared for his deposition and w
unable to recall most of the ttexs related to this cas@he Court suggested during th
call that Plaintiffs address that issue in a motn limine. Plaintiffs raised it at the fina
pretrial conference. Unless Defendants arlling to agree that Chief Dennis wil
provide no more information alt this case in his trial testony than he provided in his
deposition, the Court concludes that Pldistishould be afforded an opportunity t
depose him before trial. Defense courg®ll notify Plaintiffs’ counsel withirseven

days of thisorder whether they intend to have Ch@énnis testify about matters at trig
that he could not recall durirtgs deposition. If so, Plaifits may take a trial deposition

at a time agreed upoby the parties, after Chief Deisnhas prepared for his tria

-10 -
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testimony.
19. The parties shall holdsettlement conference wilhagistrate Judge Burng
on or beforeOctober 31, 2014. The parties promptly shall notify the Court if
settlement is reached.
Dated this 5th dagf September, 2014.

Nalb ottt

‘David G. Campbell
United States District Judge
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