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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Pinnacle Pines Community Association, No. CV-12-08202-PCT-DGC
Plaintiff, ORDER
V.

Everest National Insurance Company,
Chartis Specialty Isurance Company,

Defendants.

Defendants Everest National Insuran€Company (“Everd¢§ and Chartis
Specialty InsuranceCompany (“Chartis”) have ehcfiled a motion for summary
judgment. Doc. 115, 117Plaintiff Pinnacle Pines @omunity Association (“Pinnacle
Pines”) has filed motions for summary judgrmeagainst Everest (Doc. 119) and Char
(Doc. 120). Chartis has aldibed a motion to strike Platiff's rebuttal expert, which
Everest has joined. Doc. 124. All motions have been fully briefed. For the reason
follow, the Court will grant ssmary judgment for Defendants.

l. Background.

Plaintiff is a homeowner’s associatiGcomprised of members who own one (

more of the duplexes located in Pinnacle Bjirme60 unit duplex community in Flagstaf

Arizona.” Doc. 119 at 3Pinnacle Pines was constructed &old by Empire Residentia

! Defendants’ requests for oral argumern denied because the issues have by
fully briefed and oral argumentilvnot aid the Court’s decision.See Fed. R. Civ. P.
78(b); Partridge v. Reich, 141 F.3d 920, 926 (9th Cir. 1998).
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Construction, L.P. and Empi Residential Sales, L.P. (“Empire” or the “Empil
entities”) between 26 and 2008. Id. Shortly after constiction ceased in 2008

problems began to arise, including “draiaaigsues, driveway defects and significant

roof, deck, and door leaks.1d. These construction defesctaused mold and mildew
damage in several of the duplexes, leakyging glass doors, “rampant” wood rot
cracking and uneven walkways, and drivewtngs become icy and dangerous during t
winter due to improper drainagdd. Plaintiff alleges that all units and common are
were damaged as a result of Empire’'sedafe construction, and “elected to purst
Empire for property damage[.]’ld. at 4. The Empire entities filed for bankruptc
protection in April 2008.1d. Plaintiff obtained relief fronthe automatic stay and serve
notice of the defects on Emmpiin February 20101d. In its order lifting the automatic
stay, “the bankruptcy court approved an gissient to [Plaintiff] of all coverage rights
Empire may have against any insuranceriees arising out ofthe Pinnacle Pines
construction defect claims.Id.

Plaintiff and Empire then arbitrated tbenstruction defect alms, resulting in an
award of $1,371,220.33 in favor &aintiff and against Empireld. at 5. The award
consisted of $920,521 in emensatory damages, $2786130 in attorneys’ fees,
$165,000 in expert wittss fees, and $9,543.03 for arbitration costs. The Coconino
County Superior Court entered judgmeon September 11, 2013, confirming th
arbitration award. Id. Plaintiff filed this action tocollect on the judgment agains
Defendants, Empire’s excess insurdi. Both Everest and Charti®ntend that they are
not required to pay any portion of the arbitration award.

A.  TheEverest Palicy.

The Everest Policy is a “comercial excess liability piocy” that covers “the
ultimate net loss in excess ofetfunderlying limits of insunace’ to which [the Everest
Policy] applies.” Doc. 11%t 5. The undering insurance policy was a “wrap policy’
issued by Lexington Insurance Compang. at 4. The Lexingtomvrap policy (“LWP”)
was effective from May 31, 2J to June 30, 2008.d. The Everest Policy “follows the
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terms, definitions, conditions, and exclusiorat thre contained” ithe LWP, and Everest
alleges that the coverage under its policyl'not be broader thatihe coverage provided
by the [LWP].” Id. at 5. The terms of the LWP sathat it “applies tobodily injury’
and ‘property damage’ which is not inckdl in the ‘products-completed operations
hazard’ only if: (1) tle ‘bodily injury’ or ‘property damage’ is csed by an ‘occurrence’
that takes place in the ‘coverage territorgind (2) the ‘bodilyinjury’ or ‘property
damage’ occurs during the policy period.” d©d16-1 at 43. The LWP is subject to|a
$250,000 self-insured retentiomoc. 115 at 5. Its $5,0@MN0 coverage limits have been
exhaustedld.; Doc. 119 at 7.

B. The Chartis Palicy.

The Chartis Policy is a commercial uraba policy which was effective from
June 1, 2004 through Jufhe2007. Doc. 117 at 3. Charalleges that its policy provides

for a “Retained Limit off1 Million per Occurrence.ld. at 3. The Chatrtis Policy define

\v2)

“occurrence” with respect to bodilpjury or property damagas “an accident, including
continuous or repeated exposure to conditiorssulting in bodilyinjury or property
damage as defined by the policy that“meither expected mointended from the
standpoint of the Insured.”ld., Doc. 118-3 at 7. “Property Damage” is defined as:
(1) “physical injury to tangible propertyincluding all resulting loss of use of that
property. All such loss of use shall be deerteedccur at the time dhe physical injury
that caused it; or” (2) “Loss of use of tangibleerty that is not physically injured. Al
such loss shall be deemed d¢ocur at the time of the d@urrence that caused it.]
Doc. 117 at 3, Doc. 118-3 at 8.

The Chartis Policy excludes “Properiyamage” arising out of “[a] defect,
deficiency, inadequacy, or dangerous conditin” the insured’s product or work a
defined by the policy. Doc. 117 at 4, DdC18-3 at 9. The Chartis Policy defings

UJ

“Products-Completed Operatiortazard” as all “Bodily Injury” and “Property Damage|
“occurring away from premes” owned or rented by the insured and “arising out of” the

insured’s product or work, exdling products tht are still in thgohysical possession of
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the insured, and “work that has not yet beempleted or abandoned.” Doc. 118-3 at
Doc. 120 at 6. Work is completed undke policy “when all work called for in [the

17k

insured’s] contract has been completed,” “wladirof the work to bedone at the site has
been completed if [the] contract calls for watkmore than one site,” and “when that pa
of the work done at a job site has begem to its intended use by any person
organization other than anoth®ntactor or subcontractor wkng on the same project.’
Doc. 118-3 at 8, Doc. 120 at 6.

. L egal Standard.

A\t

or

A party seeking summary judgment “bears the initial responsibility of informing

the district court of the basis for its moti@nd identifying those portions of [the recorg
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginhost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material ot the movant is entitled to judgment as
matter of law.” Fed. R. Civ. P. 56(a). ®rdisputes over facts that might affect th
outcome of the suit will preclude the ento§y summary judgment, and the disputs
evidence must be “such that a reasonabig gould return a verdict for the nonmovin
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

“Generally, the insumi bears the burden ®stablish coveragender an insuring
clause, and the insurer bears thurden to establish the dippbility of any exclusion.”
Keggi v. Northbrook Prop. and Cas. Ins. Co., 13 P.3d 785, 788 (Ariz. Ct. App. 2000
(citation omitted). In interpreting an insunce contract, courts “give words the
ordinary, common sense meaning,” and viemglaage used “from thstandpoint of the
average layman who is untraingdthe law or insurance.’Aztar Corp. v. U.S. FireIns.
Co., 224 P.3d 960, 966 (Ariz. Ct. App. 201@)tations omitted). An insurance policy
must also “be construed accomglito the entirety of its tersnand conditions as set fortl
in the policy.” A.R.S. 8 20-1119. If a clauappears ambiguous, courts interpret it “K

looking to legislative goals, social lpry, and the trans@ion as a whole.”First Am. Title
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Ins. Co. v. Action Acquisitions, LLC, 187 P.3d 1107, 11D (Ariz. 2008).
[11. Analyss.
A. Everest Policy.
1. Reservation of Rights.

Plaintiff argues that Everest should béopped from contesting coverage because

—

it failed to send a reservation fhts letter. Doc. 134 d44-15. Everest responds that
was not required to send such a letter. DI®8 at 10. As gport for its position,
Plaintiff cites Farmers Insurance Company of Arizona v. Vagnozzi, 675 P.2d 703, 706
(Ariz. 1983), which it argues bindsverest to the result of éhunderlying arbitration.
Doc. 134 at 14-15.Vagnozz, however, actually supports Everest’'s positioragnozz

recognized that when afinsurance company refuseto defend an action under
circumstances where it has a duty to defénis, bound under théoctrine of collateral
estoppel by the facts determined,” but notiedt a “party will not be precluded from

litigating policy coverage in a bgequent proceedinfjithe question otoverage turns on

facts which are nonessential to the judgment of tort liability[.]” 675 P.2d at 705 (cjting

Fuller v. Hartford Accident & Indem. Co., 601 P.2d 1360 (Ariz. Ct. App. 1979)).
Assuming without deciding #t Everest would b&ound by the fast litigated in the

underlying arbitrationit is not estopped from litigating poy coverage issues that wer

D

not addressed in the arbitration. Becausectwerage issues in thesase turn largely on
facts that were not determinedthe arbitration, the Couconcludes that Everest was not
required to send a reservation rights letter in order to pserve its ability to litigate
coverage.

2. Self-Insured Retention.

Everest contends that the LWP is subjer a $250,000 self-insured retention
(“SIR”) for each occurrence and that Pldinthas not provided evehce that Empire
satisfied the SIR in this case. Doc. 115 aP&aintiff counters thaan unsatisfied SIR is
a policy exclusion that must be establi$tgy the insurer. Doc. 134 at 5 (citikgnissat
v. . Paul Fire & Marine Co., 968 So0.2d 1063, 10744LApp. 3 Cir. 2007)).




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

The parties cite no Arizona authority wmether the insurer dhe insured bears
the burden of proving a SIR has been satisfeadl the Court hasebn unable to locatg
any such authority. Theenissat case cited by Plaintiff isnconvincing because it cites
Louisiana standard holdingahthe insurer bears the bundef establishing any policy

limits or exclusions. 968 So.2d at 1074.izAna law imposes thieurden on insurers to

establish the applicability afxclusions. Keggi, 13 P.3d at 788. The question, then,|i

whether the SIR can be considered a policy exclusion.

Plaintiff cites no support for its asserti that the SIR is aexclusion under the
LWP, and the language of the LWP suggdbktt it is not. Section I.A of the LWP
describes the policy’s coverage for prdpedamage and section [.A.2 sets forf
exclusions from that coverage. Doc. 116-B%at The exclusions describe specific ris
not covered, such as those arising from intentional injury, liqabtlity, pollution, and
war. |d. at 45-54. The SIR is not ted among the exclusiondd. Instead, the SIR is

listed later in the policyas one of the “ConditionBrecedent to Coverage.ld. at 71.

Specifically, the policy statethat, “[a]s [a] condition[] pecedent to coverage,” the

insured must “[p]Jay any amounts dueawed under the Retained Amountld. Given
this clear language and the absence of aroAa policy to the contrary, the Court cann
conclude that the SIR is an exclusioattmust be established by the insurer.

Plaintiff argues that the insurance coverage remains in place even if Empir
not satisfy the SIR, and th#te amount of the SIR canngply be offset against the
judgment. Doc. 134 at 5As support, Plaintiff cite#nderson v. Everest Nat. Ins. Co., --
F. Supp. 2d --, 2013 WL 6179419,*a8t (D. Ariz. Nov. 26, 2013), buAnderson did not
hold that an unsatisfied SIR could @kset against a judgment. Rath&nderson denied
a motion to dismiss because the plaintiffs ‘@digg] in their complaihthat the underlying
insurance is exhausted” and factual issueglpded granting of thenotion to dismiss.
Id. Anderson did not discuss the concept of offset.

Plaintiff also argues thatourts in other jurisdictiondiave held that “it would

offend public policy to permit an insurer &oid its obligations for a judgment in exces
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of the SIR when an insured cannot satisfy 1R due to bankruptcy.” Doc. 134 at

(citing cases). In each of Plaintiff's citezhses, however, the courts considered the

state’s public policy or statute prohibitirap insurer from refusg to pay where the

insured could not satisfy the SIRalto bankruptcy or insolvencysee Rosciti v. Ins. Co.

of Pa, 659 F.3d 92, 97-98 (1st Cir. 2011) (cmiesing Rhode Island’s public policy “tg

prevent insurance companiesrfravoiding their obligationsshen an insolvent insureg

cannot make an expenditureMards discharging liability”)Albany Ins. Co. v. Bengal

Marine, Inc., 857 F.2d 250, 255 (5th Cir. 198@8jiscussing a Louisiana statute whigh

provides that “the insolvency or bankruptof/the insured shathot release the insurer

from the payment of damagesHpme Ins. Co. of Ill. v. Hooper, 691 N.E.2d 65, 70 (llI.
Ct. App. 1998) (discussing an lllinois stauwvhich guaranteed “that the insolvency

bankruptcy of the insured will not releathe insurer from payemt of damages”)in re

Federal Press Co., 104 B.R. 56, 62 (Bankr. N.D. Ind.989) (considering an Indiang

statute requiring “insurance policies issuadndiana to contain a provision preventin

the insolvency or bankruptcgf the insured from releas) the insurance carrier fron

liability under the policy”).
Plaintiff has not identified — and the Cohias not found — such a statute or pub

policy in Arizona. In the absence of Aoiza law or policy proluiting an insurer from

refusing to pay where an insdres unable to satisfy a polig/'SIR due to bankruptcy ol

insolvency, the Coturmust apply the LWP and Ewst Policy by looking to the
“ordinary, common sense meagi of the policy languageSee Aztar Corp., 224 P.3d at
966; see also Pak-Mor Mfg. Co. v. Royal Surplus LinesIns. Co., No. SA-05-CA-135-RF,
2005 WL 3487723, at *36 (W.D. Tex. Nov. 3, 2005) (distinguishingooper and

Albany Insurance Company and interpreting an insure@ policy based on “the plairn

meaning of the wordjecause “[ulnder Texas law, insurare free to isspolicies that
relieve them of liability irthe bankruptcy context”).
The LWP contains a bankruptpyovision: “The bankrugly or insolvency of you

or your estate will not relieve us of our obligas under this policy.”Doc. 116-1 at 67.

P-4
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The LWP defines “you” athe “Named Insured’iq. at 16), which in this case is Empir

(id. at 4, 15). Thus, the LWP and the Essdr Policy specifically provide that the

insolvency of Empire da@enot relieve Everest of its insurance obligation.

The bankruptcy provision further statésat “[ijn the eventthere is insurance,
whether or not applicable to an ‘occurrencéfense, claim, or ‘suit’ within the Retained
Amount, you [Empire] will continue to besponsible for the full aount of the Retained
Amount before the Imits of Insurance under this policy applyd: at 67. This provision
suggests that Empire remaimesponsible for the full amount of the SIR even if
becomes bankrupt, but only “[ijn the event thisrensurance.” The “insurance” referre
to in this sentence is not sjfeed, but the followng clause — “whether or not applicabl

to an ‘occurrence’, offense, claim, or ‘swiithin the Retainedmount” — suggests that

11°)
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it is insurance related to tiiRetained Amount, the SIR. Because the sentence provides

that the insured remains responsible the full amount of the SIR regardless (

bankruptcy only “[ijn the event” there is such insurance, the Court cannot a¢

Everest's argument that the insured remains responsible for the SIR in all events
when there is no insurance thabuld cover the SIR. Such a reading would mean t
Everest can escape liability under the policy & ihsured is unable to pay the SIR due
bankruptcy, a result clearly inconsistentthwthe first sentence of the bankruptg
provision. Because the parties do not sugtegtEmpire had insurance coverage for t
SIR in this case, this sentence provides no escdple foat Everest.

The bankruptcy provision st states that the insuredhability to pay the SIR will
not increase the insurer’slaation under the policyld. The Court reads this provisior
to mean that the insurer canra® required to pay the amount otherwise within the S
the insurer’s obligatiompplies only to losses excess of the SIRThis provision would
suggest that the amount of the SIR, if paid, should be offsedgainst any recovery

from Everest to ensure thaverest’s obligations underdlpolicy are not increased.

pf
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Given the language of ¢hbankruptcy provision, the Court concludes that the

bankruptcy of Empire an&mpire’s resulting inability tgpay the SIR do not absolve

-8-
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Everest from its responsibilityo provide insurance coverage. The Court theref
declines to grant summary judgment erest for nonpayment of the SIR.
3. Existence of Coverage.

Everest next argues that Plaintiff mysbve the existence of property damag
caused by an “occurrea” that took place in the “coveragerritory,” which arose out of
work performed on a designatptbject during the policy period, and that the “proper
damage” occurred after the inception of ffaicy and prior to te time within which
Plaintiff can bring suit under the policy. Ddd5 at 8-9. Everesbatends that Plaintiff
has failed to do so because constructioRiahacle Pines began in 2006, but the LW
and Everest Policy did not cometo force until May 31, 2007.1d. at 9. Plaintiff
responds that the relevant ddte coverage is the date thatplaintiff sustains actual

damage, and argues that insurers must peovaerage for damage that occurs duri

the policy period eveit it was preceded by other simildamage. Doc. 134 at 7 (citing

Lennar Corp. v. Auto-Owners Ins. Co., 151 P.3d 538, 548 (ArizZCt. App. 2007)). It
argues that the “evidence unequivocally propesperty damage miested during the
coverage period, after the expiration of thalicy, or after the date of the close ¢
escrow,” and that coverage under thei@gt Policy is therefore triggerettl.

The LWP provides, with rega to individual units of construction, that propert
damage included in the products-completed afpmns hazard is covered if all of th
following conditions are met: Jlthe property damage isused by an occurrence tha

takes place in the coverage territory; (2) theperty damage arises out of a constructi

defect attributable to work performed ore tlesignated project during the policy period;

and (3) the construction defatianifests “on or after the exption of this policy or the
date of close of escrow of the individual unit, whichever occurs first,” but prior to
time within which a claimant can bring suit or prior to ten years after the expiratig
this policy or close of escrow, whichever occdirst. Doc. 116-lat 44. Coverage
requirements for property damaigecommon areas are simildd.

The Everest Policy expired in May 2008, less than ten years ago. Everest dg

-9-
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m

contend that the “time within vikh a claimant can bring ‘suit” has expired. Plaintiff ha

alleged the existence of property damagbdth individual unitsasnd common areas that

occurred within ten years of the expirationtloé policy and prior téhe expiration of the
statute of limitations for awstruction defect claims.

The existence of coverage, then, tuoms whether Plaintiffcan show that the
alleged property damage arisesit of a construction defe attributable to work
performed on the project during the policy péti Doc. 116-1 at 44. On this poin
Plaintiff presents the inspeeoti record for Lot 3, which appears to show that varic
inspections were conducted attl®after July 27, 2007. Dot21-3 at 2. Plaintiff also
filed a supplement to its statement o€ttawhich included the inspection records fq
twelve additional lots. Doc. 144-2. Of tleemspection records, only ten lots, name
Lots 11, 12, 13, 14, 22, 281, 82, 83 and 84, had amyspections conducted afte
May 31, 2007, the effective date of the polidpoc. 144-2 at 2-710-13. Plaintiff then
presents a “Defect List and Repair d@mmendations” which talogs construction
defects noted at various indikial units at Pinnacle PinesSee Doc. 121-1. Of the
eleven lots for which Plairffi has presented an inspecticgcord showing that at leas
one inspection occurred dog the policy period, onlysix were noted to have
construction defects: Lo 12, 13, 14, 81, and 82.

Although Plaintiff contends generally that Pinnacle Pines was constructed bet

2006 and 2008, the inspectioecords for these six lots,itwout more, are not evidence

that work was performed on these units dgrihe LWP and EvereBolicy periods. The

inspection records arevidence of the dates on whiafspections were performed, bu

they do not showvhen work was performed. Plairittias presented no other eviden¢
from which a trier of fact could determine & work on these six allegedly defectivie

units was actually performedlhe “Defect List and RepaRecommendations” catalogs

>See Lot 3 (Doc. 121-1 at 5, 17 236, 28, 31, 50, 51); Lot 12d; at 14, 17, 20,
23, 26, 42, 4950); Lot 13 {d. at 5, 11, 14, 17, 20, 236, 28, 31, 4246, 47, 48, 50
51); Lot 14 {d. at5 6, 17, 20, 23, 26 34,37, 40, 42, 45, 46, 48, 52); L0d831t(5
17 23, 26, 28, 52), and Lot 821(at5 , 17,20, 23, 26, 28, 31, 49, 5 52)
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construction defects at variousits, but contains no inforrhan as to whemwork on the
units was performed.See Doc. 121-1. Plaintiff alssubmits a “Preliminary Forensiq
Geotechnical Investigation” which catalogamage and defects involving driveway
sidewalks, and roads (Doc. 121-2), buistdocument containeo information about
when work on the driveways, sidewalksidaroads was actually germed. Plaintiff's

statement of facts cites frequently to itbiation brief (Doc.116-1 at 185-203) as
evidence of property damage, but Pldinthas not submitted rey of the exhibits

referenced in its arbitrationibf and Plaintiff's arbitration bef is not evidene that work

was performed during the policy period. Ptdfralso presents a spreadsheet purporti
to show the dates that warranty deeds weoerded for various units at Pinnacle Pin
(Doc. 121-4), but this spreadsheet contdimes dates that deeds were recorded and d
not show when work was germed on any of the alieedly defective units.

Plaintiff purports to set forth Lot 4%as an “example of the issues plaguir
Pinnacle Pines” (Doc. 121, | 47), andbmits the purchase sgement for Lot 45
(Doc. 121-6). Plaintiff admits, however, thiae roof on Lot 45 was constructed betwef
January 1, 2006 and December 27, 20@utside the relevant policy periotd. This is
also not evidence that any wkowas performed during theolicy period. Additionally,
Plaintiff's supplemental statement of fadhcludes a “Reporvn Job Site Conditions”
dated August 29, 2006 (Doc. 144-1 at 2), thus is not evidence that any work w3g
performed during the policy period.

The only other evidence gsented by Plaintiff, asideom the insurance policies

themselves, is a rebuttatert report. Doc. 136-1.This report, howeer, is largely an

opinion as to the exposure of Empire’s inswweacarriers for property damage at Pinna¢

Pines and contains nothing fmnowhich a trier of fact could determine when work w

performed on any of the defective units.

* The Court notes that Defenta have filed a motion to strike Plaintiff's rebutt
expert report. Doc. 124. The Court conclutieat it need not decidee motion to strike
because, in any event, the expert report contains no evidestcevdbld preclude the
entry of summary judgment.
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In sum, Plaintiff has presented no ende from which a reasonable jury cou
conclude that work on these allegedly dgethunits was performed during the Evers
Policy period. Plaintiff likewise has notqmuced evidence thatork on any common
areas was performed duringetiverest Policy period.

Summary judgment is appropriate agaiagarty who “fails to make a showing
sufficient to establish the exeénce of an element essential to that party’s case, an(
which that party will bear # burden of proof at trial.” Celotex, 477 U.S. at 322.
Because Plaintiff has failed to produce evikethat any of its alleged property damag
is attributable to constrtion defects arising out of work performed during the poli
period, which is an essential element ofcése, the Court will éar summary judgment
in favor of Everest with respect to albrtions of the Pinnacle Pines development.

B. The Chartis Palicy.

1. Applicability of Retained Limit.

Chartis contends that it is entitled to summary judgment because Plaintifi
presented no evidence thtst $1 million retained limit has lee satisfied. Doc. 117 at 6
Plaintiff argues that the retained limit does apply to Pinnacle Pines. Doc. 135 at 5-6

The $1 million retained limit appears oretfinal page of the “Retained Limit
Amendatory Endorsement,” which is Endorgsin10 of the ChartiBolicy. Doc. 121-7
at 30-33. The first page of the endorsenstates that “[w]e willbe liable only for that

portion of damages in excess of the limitgshe Schedule of Rained Limits[.]” Id. at

30. The “Schedule of Retainétmits” appears on the fourth page of the endorsement,

begins by listing a $1 million retainelimit for “Each and Every Occurrence” fof
“General Liability” and “Products/Completed Operations Self Insured Retention At
33. The Schedule then states, twitat: “THE FOLLOWING RETENTION APPLIES
TO THE FOLLOWING PROJECT(S) ONLY,” ahlists several Empire projects nd
including Pinnacle Pinesld. Both of these additional s@ans specifies that defensg
costs do not erode the retained limit, am includes retainelimits of $1 million for

each occurrence and $1 milliéor each accident and eaemployee policy limit.Id.
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Plaintiff argues that the reteed limit does not apply in this case because Pinng
Pines is not listed in the Schedule. Chaatigues that Plaintiff's interpretation ignore
the meaning of the wortfollowing.” Doc. 132 at 11.Chartis asserts that the Gener

Liability retained limit of $1million appears at theutset of the Schedule and the lists

properties appear only after references e ‘fiollowing retention,” which cannot include

the preceding retentiord. at 11-13.

The Court agrees with Chartis. Theh8dule begins witla $1 million retention
that is not limited to any pacular properties. Doc. 124-at 33. The Schedule the
states that the “followingretention applies to the “lowing” properties, and lists
several properties, with some additional mfiation regarding their retentions — tha
defense costs do not erode retained limiid some additional retained limits that app
to each accident and each employdd. The Court cannot conclude that the initig
retained limit of $1 million isomehow limited because the Sdhle later refers to other
retained limits and properties that “foNd The Court concludes that the $1 millio
retained limit applies to the “Generalahility” and “Products/Completed Operations
covered by the insurance polidégcluding Plaintiff's coveragé.

2. Property Damage.

Chartis argues that Plaintiff bears thauftlen of establishinghat there is more
than at least $1 Million in Property Damatigt took place betaen June 1, 2004 anc
June 1, 2007.” Doc. 117 &t As noted above, the Charpolicy provides that “[w]e
will be liable only for that pdion of damages in excess okthmits in the Schedule of
Retained Limits[.]” Doc. 21-7 at 30. Elsewhere, thelipy provides that Chartis “will
pay on behalf of the [ijnsudethose sums in excess ofetliRetained Limit that the

[ilnsured becomes legally obated to pay by reason dhbility imposed by law or

* The Court agrees that the Schedule isemtirely clear. The first reference to
“following retention” identifiesno new or different retentionlt does state that defens
costs do not erode the retention, languagedbas not appear in the retained limit at tl
start of the Schedule, but tabsence of an actual new retained limit amount is somev
confusing. This ambiguity, however, concetims terms of “the following retention,” not
the retained limit set forth at the beginnimigthe Schedule. Under no circumstances ¢
the Court conclude that the wordltowing” really means “preceding.”
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assumed by the [ijnsured under Insured Contract becauske. . . Property Damage[.]”
Doc. 120 at 5. Thus, evenGhartis is liable to Plaintiff wher the policy, it is liable only

for property damage incurred byaiitiff in excess of $1 million.

Plaintiff asserts that the Chartis policgvers “Property Damage” (Doc. 120 at

6, 8-9), and that the Court “needn’t relitigagsues previously adjicated in a binding
arbitration” (Doc. 120 at 8). But the fact tHalaintiff received an arbitration award 0
$1,371,220.33 does not establish that ¢iéire amount constituted property dama
under the Chartis Policy. To the contranaififf acknowledges thahe award includes
$920,521.00 in compensatodamages, $276,156.30 irtaneys’ fees, $165,000 in

expert witness fees, and $9,543f@8 reimbursement of costsld. at 5. Although

Plaintiff does request attorneys’ fees for litgyation expenses ithis case, those fees

would be recoverable under Aoiza law only if Plaintiff pevails in establishing that
Chatrtis is liable to it for property damag&ee A.R.S. § 12-341.

Plaintiff does not contend that Chartiswld be responsible under the terms of
policy for paying the attorneys’ fees, expeavitness fees, or costs incurred in th
underlying arbitration, but rather cites tDesert Mountain Properties Limited
Partnership v. Liberty Mutual Fire Insurance, 236 P.3d 421, 4387 (Ariz. Ct. App.
2010), for the proposition that is entitled to fees and sts from the arbitration.
Doc. 120 at 13. Imesert Mountain, the court awarded feesdma on the principle that
“when one party’s breach of contract pladbs other in a situation that ‘makes
necessary to incur expense to protectihisrest, such costs and expenses, includ
attorneys’ fees should be tted as the legal consequencéshe original wrongful act
and may be recovered as dansaje236 P.3d at 436 (quotingairway Builders Inc. v.
Malouf Towers Rental Co., 603 P.2d 513, 529 (Ariz. CApp. 1979)). The underlying
arbitration dealt with the Iklity of the Empire entities foconstruction defects and dig
not concern a breach of contract by Charfl$is authority is therefore not applicable
Without the arbitration-related fees and enges, the maximum portion of the arbitratig

award that could include covered propedgmage would be the $920,521.00

-14 -

-

D

e

ng

n

n




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

compensatory damages, whichidss than the Chartis Polisy$1 million retained limit.
Plaintiff thus has presented no evidence frwhich a trier of fact could conclude tha
Chatrtis is liable to Plaintiff foproperty damage under the policy.

Finally, although Plaintiff does not otend that Chartis failed to send
reservation of rights letter, it does arguattiChartis “should bdarred from denying
coverage because it is not entitled to contestfalstual or legal basis for the underlyin

Judgment in which it participadl.” Doc. 143 at 8. Asdiscussed above, however, 3

insurer is not precluded fromitigating policy coverage ithat question turns on facts

which were not determined the prior action.See Vagnozz, 675 P.2d at 705. Plaintiff
has presented no evidence that the applicabolityhe Retained Limit of the Chartis
Policy was litigated in the nderlying arbitration. The Court will therefore grar
summary judgment for Chatrtis.

IT IS ORDERED that Defendants’ motions for summary judgment (Docs. 1
117) aregranted. Plaintiff's motions for summaryudgment (Docs. 119, 120) ars
denied. Defendant’'s motion tatrike (Doc. 124) isdenied as moot. The Clerk is
directed to terminate this action.

Dated this 9th daof May, 2014.

Nalb ottt

David G. Campbell
United States District Judge
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