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D78 v. Wexford Medical et al Doc.

WO JDN

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Donald Ray Palmer, No. CV 12-0824-PCT-SPL (MHB)
Plaintiff,
VS. ORDER

Wexford Medical, et al.,
Defendants.

Plaintiff Donald Ray Palmdsrought this pro se civiights action under 42 U.S.C
§ 1983 against Charles L. Ryakrizona Department of Corcgons (ADC) Director, and

Elise Stowell, former complex manager fexford Health, the health care compar

contracted to provide medicalrsies to prisoners (Doc. 1Before the Court are Ryan’s

and Stowell’s separate Motions fSBummary Judgment (Docs. 59, 61).

The Court will grant the motiorend terminate the action.
l. Background

Palmer’s claims arose dag his confinement at the ikpna State Prison Comple
(ASPC)—Winslow, Kaibab Nort Unit (Doc. 11). Palmer lgiged that he suffers from

serious knee injuries that cause unbearallegal limit his ability to walk and navigate

the hilly terrain of the Winslow ComplexPalmer averred that he requested, and
doctor supported, a transfer émother complex with flaterrain and handicap acces!

According to Palmer, to receithe transfer, he was told thia¢ would have to cancel ¢
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pending appointment with an outside spksticand resume treatment after his move.
Palmer states he cancekb@ appointment andgeested a transfer.

In Count | of his First Aranded Complaint, Palmer alied that Stowell acted with
deliberate indifference to his medical needewlishe denied hisamnsfer to a new unit
and refused to reschedule hgpaintment withthe specialistid. at 3-3C). In Count II,
Palmer claimed that Ryan acted with detdte indifference when he, too, denied
Palmer’s request for a transfand his request to reschéelinis appointment with the
specialistid. at 4-4B).

Palmer stated that as a result of Defeslaactions, he suffers extreme pain that
IS aggravated by the difficult terrain aethVinslow Complex and the lack of handicap

accessible facilitiesd.). He requested money damages and injunctive redieht6).

Stowell moves for summary judgment on the grounds that (1) Palmer cannot|sho

he suffered a deprivation or harm seri@mough to implicate the Eighth Amendmertt,
(2) Stowell did not act with deliberate indiféce, (3) Palmer is not entitled to punitive
damages, and (4) Palmer’'s claims fogcldratory and injuncter relief should be
dismissed (Doc. 61)

Ryan argues that he is entitled to summadgment on the grounds that (1) he
was not deliberately indifferent to Palmen®edical needs, (2) ¢hEleventh Amendment
bars Palmer's damages claim against Rymarhis official capaity, (3) claims for
declaratory or injunctive hef against Ryan in hisndividual capacity are not
appropriate, (4) Palmns claim for punitive damages imisplaced, and (5) Ryan is
entitled to qualified immunity (Doc. 59).
1. Summary Judgment Standard

A court must grant summary judgment fthie movant shows that there is no

genuine dispute as to any maékfact and the movant entitled to judgment as a matter

' The Court issued a Notice, required unBand v. Rowland154 F.3d 952, 962
(9th Cir. 1998), iforming Palmer of his obligation l_ngsBond to the summar%/ udgment
motions and the requirements under Fedeue of Civil Procedure 56 (Doc. 35
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of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret/7 U.S. 317, 322-23

(1986). The movant bears the initial respoitisjoof presenting the basis for its motiof

and identifying those portions of the recotdgether with affidavits, that it believes

demonstrate the absence of a geaussue of material factCelotex 477 U.S. at 323.
If the movant fails to carry its initiddurden of productionthe nonmovant need

not produce anythingNissan Fire & Marine Ins. Co., Ltd. v. Fritz Co., In@10 F.3d

1099, 1102-03 (9th Cir. 2000). But if tmovant meets its initial responsibility, the

burden shifts to the nonmovant to demonsttlageexistence of a factual dispute and th
the fact in contention is matal, i.e., a fact that mightflect the outcome of the suit
under the governing law, and ththe dispute is genuine, i.¢he evidence isuch that a
reasonable jury could returnverdict for the nonmovantAnderson v. Liberty Lobby
Inc., 477 U.S. 242248, 250 (1986)see Triton Energy Gp. v. Square D. Cp68 F.3d
1216, 1221 (9th @i 1995). The nonmovamteed not establish a material issue of fa
conclusively in its favorFirst Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 288-
89 (1968); however, it must “come forward wipecific facts shoimg that there is a
genuine issue for trial.”"Matsushita Elec. Indus. Coltd. v. Zenith Radio Corp475
U.S. 574, 587 (1986) (internal citation omittespeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fuimn is not to weigh the evidence and

determine the truth but to determine whetthere is a genuinissue for trial. Anderson
477 U.S. at 249. In its analysis, theudomust believe the nonmovant’'s evidence a
draw all inferences in the nonmovant’s favad. at 255. The court need consider on
the cited materials, but it may consider any othaterials in the recordFed. R. Civ. P.
56(c)(3).
[1l1.  Relevant Facts

The relevant facts, most of which amadisputed, are taken from the partie

separate Statements of Facts and attackleithiess (Doc. 60, Ryan’s Statement of Fac
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(RSOF); Doc. 62, Stowell's Statementrafcts (SSOF); Doc. 71 at 24-27 (PSHF)

In 2010, Palmer injured $iknee playing basketball at the Lewis Complex, and,
November 10, 2010, he sawpason physician t@address pain resultynfrom the injury
(PSOF 1 3 RSOF {13; SSOF 15). He wa®mseagain on Ocber 25, 2011, for

complaints of ongoing pain; Dr. Merchantgtbrison physician, assessed Palmer w

right knee instability, prescribdduprofen, and ordered xymand an MRI (RSOF 1 14t

15; SSOF 16). Also on this date, Painsigned an inmate outside consultatic
appointment agreement (PSOF | 5).
On January 23, 2012, aaray and an MRI were p@rmed (PSOF { 6; RSOR
19 16-17; SSOF 11 7-8). Theay showed no fracture orglibcation; however, the MRI
revealed a complex tear inetHateral meniscus, a subacutene bruise on the tibial
plateau’ and small joint effusioRSOF ] 16-17; SSOF 9 7°80n January 24, 2012
Palmer was issued a Special Needs Order (Shiavd for one yeafor a large right knee
sleeve (RSOF 1 18; SSOF Y 9Ywo weeks later, Dr. Merchant met with Palmer a
submitted a request for an orthopedic suygconsult (RSOF § 19; SSOF | 10).

% Ryan and Stowell both object to PSORF the grounds that it does not comp
with Local Rule of Civil Procedure 56.1(b) gD. 75 at 2-3; Doc. 73 at 2-3). Althoug
the ara%raphs within PSOF dot correspond tthe numbered paragraphs in RSOF a
SSOF, t e?/ set forth Palmer’s factual asses and are supported by the attach
evidence. In |I%h'[ of Palmerijsro se status and the requiemhto construe his pleading
liberally and afford him the benefit ofng doubt, the Court overrules Defendant
objections and denies theequests to deem RSOF and SSOF admitt&ee Thomas v.
Ponder 611 F.3d 1144, 1150 (9th Cir. 2010) (courts nfesnstrue liberally motion
papers and pleadingset bK_pro se inmates and . .vod apgli/ln% summ_aryg)ud men|
rules strictly”); Karim-Panahi v. L.A. Police Dep’'839 F.2d 621, 62®th Cir. 1 88?.

% Ryan objects to PSOM 3 on the grounds that it lacks foundation a
mischaracterizes Dr. Macabuhay’'s November2ll1,0 medical note (Doc. 75 at 1). Th
objection is overruled. Palmer submits a cabythe medical notand he has persona
knowledge to testify as to theason he sought medical treatment.

* Subacute is “between aeuand chronic; denoting ehcourse of a disease d

moderate duration or severity.” Stedmalfedical Dictionary subacute (27th ed. 2000).

~ ° Joint effusion is increased fluid in tlwavity of a joint. Stedman’s Medica
Dictionary joint effision (27th ed. 2000).
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On May 29, 2012, Palmer was movaxd the Winslow Coplex (RSOF 1 20;
SSOF { 2; PSOF 1 1).

Two days after his transfer to WinsloRalmer submitted a ldéh Needs Reques
(HNR) seeking medical attention for his knde stated that slopes and rocks on the
Winslow yard make it too painful to get armiand that the pain was extending from his
knee to his toes and leg (RS@R1; SSOF  11; PSOF { 8Pn June 5, 2012, Palmer
saw a nurse practitioner, at which time he compladiof sharp pain ihis right knee, leg,
and toes; swelling at night; diknee pain when he walksethineven terrain (SSOF {1 12-
13).

On June 12, 2012, Palmeomplained of knee pawhen walking and saw Dr.
Gibula, who observed mild flexion/extensiamy patellar tenderness, marked menisgus
stress pain, and slight txsion limit; Dr. Gibula diagosed internal right kneg
derangement and he requested arraféor an orthopedic consulid( 1 19; RSOF | 23;
PSOF 1 9.

On June 14, 2012, Palmer submitted an inmate letter putipdVarden Pruett
stating he had a real bad knee and wasnigairouble walking aund the Kaibab Unit
due to the slopes and unevemnface and stairs, and he requedtedove to another yard
(RSOF { 24; PSOF { 10).

On June 20, 2012, Dr. Gibula advised Ralthat he spoke with staff and was tol|d
Palmer could not be placed on another yarthe Winslow Complex; however, Palmer
could be moved to another faglito have a level yard buif, he chose to transfer, hig
orthopedic appointment would be canceled anavbeld have to start that process over
(RSOF q 25; SSOF { 21). Dr. Gibula instaactPalmer to let Dr. Gibula know if he
wanted to move t@nother facility and skip the thilopedic appointment (RSOF § 25;
SSOF { 22).

% Ryan objgcts to PSOM 9 on the grounds that it lacks foundation apd
mischaracterizes Dr. Gibula’s medical noteo¢D75 at 2). The objection is overruleg.
RSOF 1 23 does not dispute that Palmer damed about knee pain, and Palmer hga
personal knowledge to testify aswhy he sought treatmeand what he told Dr. Gibula.

-5-
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On June 28, 2012, Palmer sent an inntetter to Dr. Gibula stating that he woulq
like to be moved and start the orthopedimsult process over (RSOF § 26; SSOF ¢ |

PSOF 1 15). Palmer sent a second inmate lettBr. Gibula on July 2, 2012, stating hee

wished to cancel the consappointment and be moved (PS® 16). And on July 5,
2012, Palmer submitted another inmate lettédrtoGibula stating that he signed a refus
for treatment that day canceling any further apjmoents for his knee, that he would lik
to be moved to a flat terrain yard, and thativamted to be seen fbis knee after transfer
to the new unit (SSOF { 25; PSOF { 18). Tdfesal-for-treatment form indicated tha
the reason for refusal was “peratior suggestion” (PSOF | 17).

On July 16, 2012, Stoweissued a written response Balmer’'s July 5, 2012
inmate letter (PSOF { 19). She advisebineathat being uncofartable walking around
the yard is not a medical need for a transfel #wat all yards have stairs and slopes sq
IS not a reason to move hirmdashe stated that “[i]t is unfiunate that you canceled you
appointment with Ortho but that is your choicel’;(SSOF { 29).

On August 8, 2012, Stowell issuedother inmate letter response to Palm
advising him that he was scheduled to segtbeider so this issue could be resolved &
that many inmates have bad knees and feethmitvas not a reason to move an inmg
(SSOF 1 30).

On August 23, 2012, Palmer advised mabstaff that he did not want surgica
intervention to his knee; hgist wanted a single-level gh (RSOF § 32). Dr. Gibula
explained to Palmer that Iveas advised he did not havetlarity to move an inmate
(id.).

On August 30, 2012, Pabn submitted an inmate grievance appeal, in which
appealed Stowell's prior inmate letter respe (PSOF § 20). Stowell issued a writts
response to this appeal, dated SeptemberiR, Ztating that Dr. Gibula is a MD and i
not aware of ADC policy and pcedures; that inmates are not moved for reasons ra

by Palmer; and that the infoation Dr. Gibula gave Palmeras incorrect (SSOF { 36).
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Meanwhile, on September 4, 2012, [@ibula issued a written inmate lette
response to Palmer stating that the ADC, ediog to the Facility Health Administrator
does not transfer inmates for the reason uyider Palmer’s request for a transfed. (
1 35).

On October 25, 2012, Paémn filed a final appeal to the Director to appe
Stowell's September 11, 2012 response (RJHD). In his appeal, Palmer allegg

deliberate indifference on the part of fétéor disregarding t8 knee injury when

=

al
d

transferring him to the Winslow-Kaibab Urahd he complained that he did not see
orthopedic surgeon after the provider told liehad to cancel the appointment in ord
to move to another facilityd.).

On October 26, 2012, Palmer was seem lmyrse in response to his HNR seeki
another knee sleeve because his ctirsteeve was stretched oud. (] 37-38). On
November 8, 2012, Dr. Gibukexamined Palmer for hisqaeest for a new knee braad.(
1 40; RSOF | 35). The medical note from thsst documents that Palmer’s knee had |
edemas or effusions, but there was pain aitempted full extension; marked meniscl
strain tenderness; and tibial tubercle papon standing (SSOF {1 41-43; RSOF § 3
Dr. Gibula assessed him witthronic knee pain and presxd Ibuprofen and a large
knee brace (SSOF 1 43-44; RSOF { 35).

On November 20, 2012, Palmer agaiaw Dr. Gibula, who documented son
effusion on the right knee and ACL tensiorrgased pain and assessed Palmer W
chronic knee pain and recurraadema (SSOF 11 46-47; RSOB7A]. Palmer was issueq
an SNO for a knee sleeve in January 2ah8; SNO expires in January 2029 (SS(
19 48-49; RSOF 1 38).

On February 8, 2013, flery Hood, an ADC DeputyDirector, responded to
Palmer’s October 25, 2012 final appeal oraRg behalf (RSOF { 30 Hood stated that
after an investigation, it was determined tRatmer’s medical records did not reflect ar

medical issues that should have prdednhis transfer tahe Kaibab Unitifl.). Hood

further stated that the prioler, Dr. Gibula, igorrectly implied that he could move
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Palmer to another facility and that Palnsbould cancel his orthopedic appointmeas)
For this reason, the appeal was partially upphahd it was directed that Palmer be se
by the medical provider within 30 days,ra charge, to determenif a new orthopedic
evaluation is necessary at this tine)(

On February 14, 2013, Padmwas seen by a nurseaptitioner for an orthopedic
complaint {d. § 49). The nurse pracbtier documented no edaror erythema (redness
and assessed Palmer with right knee pauh medial ligament tear (SSOF { 52; RS
1 39). The treatment plan called for a prggmn of Naproxen, mscle exercises, and
follow up in four weekgSSOF { 53; RSOF { 39).

Palmer was seen by the nurse practitidioe follow up onMarch 14, 2013, at
which time his knee had pain and was unstable, there was trace edema, and the
decreased range of motion (SSOF 1 54-55; R$@6). He was assessed with med
ligament tear, arthritis, ankhee instability; Meloxicam waprescribed in place of the
Naproxen; and an orthopedic consult weguested (SSOF 1 56-57; RSOF { 40).

On May 5, 2013, Palmer had an MRiIhich revealed degenerative arthropattf
most pronounced at the matlfemorotibial join space, a complex degenerative tear
the medial meniscus, an extensive edeméhénanterior cruciate ligament and a parti
tear, and small effusion witbynovitis (RSOF { 41). A fewlays later, a consultatior
request was submitted requesting an orthimpednsult for Palmer’'s right media
ligament teari¢l.  42; SSOF { 59).

In June 2013, Palmer saw an orthapegpecialist, who recommended right kne
arthroscopy, ice daily, activity modifitans, and Motrin (RSOF ¢ 43). Palms
underwent surgery on his rigkihee on July 18, 2018( 1 45; SSOF | 61).

In August, Palmer submitted an HNRfarming medical staff that he still
experienced pain in his knee and that it was kargalk (Doc. 71 at 11). On February 4
2014, Palmer was issued a caiae) (
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In April 2014, Palmer was transfetrdo the Arizona State Prison Comple)
Eyman, Special Management Unit 1 (Doc. 64).
IV. Governing Standard

Under the Eighth Amendment standaadprisoner must demonstrate “deliberate

indifference to serious medical needsJétt v. Penner439 F.3d 1091, 1096 (9th Cir
2006) (citingEstelle v. Gamble429 U.S. 97, 1041976)). There are two prongs to th
deliberate-indifference analysis: an objectivangfard and a subjective standard. First
prisoner must show a “serious medical needett 439 F.3d at 109¢citations omitted).
A “serious’ medical need exists if the failute treat a prisoner’sondition could result
in further significant injury or the ‘unnecessary and mtan infliction of pain.”

McGuckin v. Smith974 F.2d 1050, B® (9th Cir. 1992)pverruled on other grounds py
WMX Techs., Inc. v. Millerl04 F.3d 1133, 1136 (9th Cir. 1997) (en banc) (inter
citation omitted). Examples ohdications that a prisondras a serious medical nee

include “[tlhe existence of an injury dh a reasonable doctor or patient would fir

important and worthy of comment or treatrjghe presence of a medical condition that

significantly affects an individual's daily twities; or the existence of chronic an
substantial pain."McGuckin 974 F.2d at 1059-60.

Second, a prisoner must show that tefendant’s response to that need wW
deliberately indifferent.Jett 439 F.3d at 1096The state of mind required for deliberat
indifference is subjective recklessness; howetree standard is “less stringent in cas
involving a prisoner’'s medical needs . . . begatithe State’s regpsibility to provide
inmates with medical care ordinarily doest conflict with competing administrative
concerns.” McGuckin 974 F.2d atl060 (quotingHudson v. McMillian 503 U.S.1, 6
(1992)). Whether a defendant had requisite kedgeé of a substantial risk of harm is
guestion of fact, and a fafihder may conclude that a f@@dant knew of a substantig

risk based on the fact that the risk was obviokbarmer v. Brennan511 U.S. 825, 842

_ " Palmer’s surgery and subsent transfer to a different facilit eff_ectivel\é mMod
his claims for injunctive reliefSee Dilley v. Gunr64 F.3d 1365, 136@5[h Cir. 1995).

-9-
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(1994). While the obviousness tife risk is not conclusivea defendant cannot escape

liability if the evidence showshat the defendant merelyfused to verify underlying
facts or declined to confirm inferencst he strongly suspected to be trick.

“Prison officials are delibetely indifferent to a pris@r’'s serious medical need
when they deny, delay, or intentionaligterfere with medical treatment."Hallett v.
Morgan, 296 F.3d 732, 744 (9th Cir. 2002) (internal citations and quotation m
omitted). Deliberate indifference may alsodh®wn by the way in wbh prison officials
provide medical card;jlutchinson v. United State838 F.2d 390, 39®th Cir. 1988), or
“by circumstantial evidence whehe facts are sufficient emonstrate that a defendai
actually knew of a risk of harm.Lolli v. Cnty. of Orange351 F.3d 410421 (9th Cir.
2003). And deliberate indifference may beown by a purposeful act or failure t
respond to a prisoner’s paaon possible medical needlett 439 F.3d at 1096. But the
deliberate-indifference doctrine is limited; an inadvertent faikorgorovide adequate)
medical care or negligence in diagnosingreating a medical condition does not supp
an Eighth Amendment claimWilhelm v. Rotman680 F.3d 1113, 112(®th Cir. 2012)
(citations omitted). Furtheiga mere difference in medicapinion does not establish
deliberate indifferenceJackson v. McIntost®0 F.3d 330, 33®th Cir. 1996).

Finally, even if deliberate indifferencesiown, to support an Eighth Amendme
claim, the prisoner must demonstram caused by the indifferencéett 439 F.3d at
1096; see Hunt v. Dental Dep’'865 F.2d 198, 200 (9th ICi1989) (delay in providing
medical treatment does not constitutglEh Amendment viokion unless delay was
harmful).

V. Discussion

A. Serious Medical Need

Ryan does not challengihat Palmer’'s knee condition constituted a serig
medical needgeeDoc. 59). But Stowell argues thBalmer cannot satisfy this initia

element in deliberate-indifference analysecause Stowell followed Wexford and AD(

policies when determining there was no bdsistransferring Palmer (Doc. 61 at 10).
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This argument does not relate to the objec@lement and whether Palmer’s conditiq
constituted a serious medical need. Stowsb alrgues that Palmeannot show that the
failure to transfer him to anotheadility resulted in further injuryid. at 9-10). As stated,
a serious medical need exists where @soeable doctor finda condition worthy of

treatment, the condition significantly affecés individual’'s daily activities, or the

condition causes chronic and substantial pawhcGuckin 974 F.2d at 1059-60. The

evidence documents ongg treatment and medicationisat prison medical staff ang
specialists provided to Palmeand he avers he suffered ahic pain that affected his
daily activities. On thisecord, a jury could find tha&almer’s condition constituted 3
serious medical need. The Court thereforaduo the subjective png of the deliberate-
indifference analysis.

B. Deliberate I ndifference

When a plaintiff seeks to hold an individual defendant personally liable
damages, the causation inquiry betweea teliberate indifference and the Eight
Amendment deprivation requires a very indualized approach that accounts for tf
duties, discretion, and means of each defendaggr v. Murphy 844 F.2d 628, 633 (9th
Cir. 1988). The Court must look at “wheth[each] individual defendant was in
position to take steps to avert the [incident], but failed to do so intentionally or
deliberate indifference.’ld.

1. Stowell

Stowell argues that the failure to traarsPalmer to a different facility did nof
amount to deliberate indifference because tieen® constitutional right to be housed in
certain facility and he was c¢eiving the necessary cafer his knee at the Winslow|
facility (Doc. 61 at 9-10). Shfurther argues that there n® evidence the failure tg
transfer Palmer resulted in further siggant injury, as required under the Eight
Amendmenti@d. at 10). With respect to reschedglithe appointment ith a specialist,
Stowell asserts that it was Palmer whatiafly refused an orthpedic consult and,

thereafter, medical staff provided approprigéatment; he was not denied an orthope(
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consult; and Palmer ultimately saw a specialist and underwent knee sudgety 10-
11).

Palmer contends that Stowell was detdiely indifferent when she denied h
request to transfer to another yard diespr. Gibula’s recoomendation and without
personally seeing or evadting Palmer’s condition (Doc. %t 14-15, 21). Palmer alsc
alleges that, through his grievances, Stowes aware of his medical need and the p3
he suffered; however, she was indifferent to his pain and disregarded Dr. Gibula’s ¢
based on some unidentified policy that dnespermit transfers for medical reasons lil
his (d. at 20-21).

It is undisputed that Dr. Gibula adedd Palmer he could move Palmer to
different facility with a more level terrainlThe evidence shows, hewer, that Dr. Gibula
was not authorized to move inmates to otfaeilities (Doc. 71Ex. 20 (Dec. 24, 2012
appeal resp.) (Doc. 71 at 76)). Rathemae housing assignments are based on
inmate’s classification and determined bg tbffender Services Bureau (Doc. 62, SSC
19 1-3). Palmer does not allege that thedical staff at the Winslow Complex wal
unequipped to treat his knee condition, and tlercesupports that he received adequs
treatment, including outside assessments and specialist care. Under these circum
Dr. Gibula’s suggestion that Palmer move another facility was not akin to @
physician’s recommendation for specific treatinem., for medication or surgery, an
Stowell’s failure to follow tihough on Dr. Gibula’s misadvisemiedoes not give rise to g
constitutional claim.Cf. Snow v. McDanieb81 F.3d 978, 988 (91@ir. 2012) (where the
treating physician recommended surgery, aso@able jury could conclude that it w3
medically unacceptable for the non-treatiplgysicians to deny recommendations f
surgery),overruled in part on other grounds [&eralta v. Dillard 744 F.3d 1076, 1082-
83 (9th Cir. 2014).

There is no question that Dr. Gibula’'ssimformation led to Rener cancelling his
orthopedic consult in July(@a2 and caused a delay iftimately seeing a specialist

Given that prison officials acknowledgedlfar was misinformed by Dr. Gibula ang
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partially upheld his final appeal for this reas Stowell's grievance response to Palmert—
that it was unfortunate he canceled higpointment but that it was “his choice’—
misconstrued the facts and was not tactBiit a mistake or even unprofessional condyct
does not rise to a constitutional violation.

The medical records shothat after Palmer learnedd August/September 2012
that he couldhot transfer to another facility, heminued to see medical staff regularly—+
almost monthly—for his knee conditiord({ SSOF 1 37, 40, 446-48, 53-54). The
ongoing treatment during this time includetedications to address his pain, musgle
exercises, and issuance aknee brace and knee sleeik)( Notably, the August 23,
2012 medical record documeritsat Palmer told Dr. Gibula he did not want surgigal
intervention; thus, the conservative treatmens waline with Palmer’'s expressed desite
to avoid surgery (Doc. 22, E48 (Doc. 62-1 ab0)). Finally, howewve in March 2013,
an orthopedic consult was requested foMarl, which occurred ilMay 2013, and which
led to another orthopedic consult for a spkstimappointment in June and surgery in July
2013 (d. 11 57, 59, 61; Doc. 60, R& 11 40-45). There is no evidence of an orthopedic
consult request prior to March 2013 tisbwell interfered wh or denied.

On this record, the Courtnfils no genuine issuof material fact to support that
Stowell was deliberately indifferent to Palrseserious medical need; thus, her request
for summary judgmenvn Count | will be granted. &well’'s remaining arguments fof
summary judgment need not be addressed.

The Court notes that in her motion, Sedwappears to requesittorney’s fees
under 42 U.S.C. § 1988 (Doc. 61 at 13)Under § 1988, a district court may award
attorney’s fees to a prevailing defendanthié plaintiff's underlying claim is frivolous,
unreasonable, or without foundatioiernon v. City of L.A27 F.3d 1385, 18P (9th Cir.

1994). This standard “is applied with pauter strictness in cases where the plaintjff

® The section pertaining tdtarney’s fees is mistitledPalmeris entitled to her
reasonable attorneys’ fe@scurred in defending this cas (Doc. 61 at 13) (emphasis
addedg_. The section proceetts argue for recovery obttorney’s fees incurred in
defending against a different plaintiff's claimd.].
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proceeds pro se.Miller v. L.A. Cnty. Bd. of Educ827 F.2d 617, 62(®th Cir. 1987).
Palmer’s claim was not frivolous, unreasonablewithout foundation; indeed, the Coul
screened his Amended Complaint and founat tthe allegations sufficiently stated
constitutional claim against Stowell (Doc. 13Her request for attorneys’ fees wil
therefore be denied.

2. Ryan

There is no respondeat supe liability under § 1983. Monell v. Dep’t of Soc.
Servs, 436 U.S. 658, 6992 (1978). Therefore, as a supervisor, Ryan may be liablg
an Eighth Amendment violation gnif he participated in odirected the violation or he
knew of the violation and faiteto act to prevent itTaylor v. List 880 F.2d 1040, 1045
(9th Cir. 1989).

Ryan asserts that Palmer cannot show ligatvas aware of a substantial risk
harm to Palmer’s health (Dds9 at 12). Ryan avers that isenot a medical provider ang
does not prescribe treatment and that henfmamhvolvement with Fener’s transfer from
the Lewis Complex to the Wilav Complex in May 2012 (Bc. 60, Ex. B, Ryan Decl.
119, 11 (Doc. 60-1 at 23-P4 Ryan states that bothnmate medical care and inmat
classification/assignments are duties delefjafmrsuant to state law, to the Heal
Services and Offender OperatioDsvision Directors respectivelyid. 11 4-6). Lastly,
Ryan asserts that his sole itv@ment in this case is Palmer’s final grievance appea
the Director, which was responded to by Dgpbirector Hood and which, according tq
Ryan, does not amount to a@iunconstitutional bekér under § 1983Doc. 59 at 13,
citing Shehee v. Luttrell 99 F.3d 295, 300 (6th Cir. 1999)).

In his response memorandum, Palmejuas that Ryan’s involvement include

both his response to the grievarappeal and his policies anagtices (Doc. 71 at 5, 16)

He contends that Ryan has a policy of fgliw provide prisoneradequate healthcare

(id. at 13). According to Palen, when he first saw a pois physician, Dr. Macabuhay
in November 2010 after injung his knee, Dr. Macabuhdgld him thatthe ADC had a

policy and practice of aging knee operationsd(). Palmer identifies five significant
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“failures” in his treatment that resulted iinothe alleged unconstitutional policy: (1) th

initial failure to take x-rays ordered by D¥acabuhay; (2) Palmer’s transfer in Ma

2012 to Winslow before he waan outside specialist; (3) Stowell’s finding that Palme
placement on the Winslow yardas appropriate; (4) Stowell's failure to take D
Gibula’s advice that Palmer should be movadld (5) Ryan’s failu to transfer Palmer
(id. at 13-16). Palmer alleges that Ryan @ffeely approved all of these failures an
deprived Palmer adequatare when he responded Palmer’s final appealid. at 16).
Palmer notes that the final agheesponse directed that he seen by a provider within
30 days; according to Pa#m this is evidence that Rydwad the power tantervene and
direct appropriate medical cared.(at 16-17). Palmer fther alleges that Ryan
established the Offender Services Bureau pdaioy that the failure to take into accoul
Palmer’s medical condition, pursuanthat policy, was clearly unreasonahid @t 19).
To the extent Ryan argu#sat he is not liable beaae his only involvement was
in the grievance process, lbegerstates the holding &hehega Sixth Circuit opinion.

Whether involvement in the grievance procisssufficient personahvolvement to state

a claim of a constitutional depsation would dependn several factors, such as whethe

at the time of the grievance resse, the violation is ongoingee e.g.Flanory v. Bonn
604 F.3d 249, 256 (6th Cir. 2010), oretlunconstitutional conduct is completesde
Sheheg 199 F.3d at 300, and whether the de#mt responding to the grievance h
authority to take action to meedy the alleged violatiorsee Bonner v. Outlavs52 F.3d
673, 679 (8th Cir. 2009). Fimer, under Sixth Circuit lawiability under § 1983 requires
“active unconstitutional bek#or; failure to act or passiveehavior is insufficient.”King
v. Zamiarg 680 F.3d 686, 706 (64@ir. 2012). But under Ninth Circuit law, a defenda
can be liable for the failure to ackeeTaylor, 880 F.2d at 1045.

Nonetheless, in this case, Ryan did actually respond to aign Palmer’s final
appeal response. Even assuming Ryanaveme of Palmer's appeal, because Ryan
not a physician, it was appropriate for hinrédy on the Deputy Director’'s investigatior

and review of medical records when resgiag to Palmer’'s naical complaint. See
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Peralta 744 F.3d at 1087 (defendant not asvaf risk of harm where he was not fa

dentist, he did not independbnreview medical chart befe signing off on appeal ang

had no expertise to contribute to a reviewd &e relied on dentalat who investigated

the plaintiff’'s complaints). As discussellowe, the medical records show that Palmer

received consistent and adetpienedical care for his knee 2012 and 2013, including
medications, knee sleeves, and MBRig other assessments.

It was also reasonable for Ryan to retyinformation from the Offender Service

(7]

Bureau, which determined th#étere was no record of any medical issue that wou

restrict Palmer’s housing assigant (Doc. 19, Ex. A, Mata Decl. {5 (Doc. 19-1 at 2)).

Palmer does not demonstrate that he wadifeed under the Americans with Disabilities

\"24

Act for accommodations. More importantly, in his depositiBalmer conceded thaf

Ryan did not personally know about his bae (Doc. 60, Ex. J, Palmer Dep. 28:17-25,

Jan. 8, 2014) (Doc. 60-2 at 103)).

On this record, there 130 evidence that Ryan hadetinequisite knowledge of g
substantial risk of harm to Paer’'s health; thus, he cannbe liable in his individual
capacity for deliberate indifferenceSee Farmer511 U.S. at 837 (a prison officia
cannot be liable under the Eighth Amendméunless the official knows of and
disregards an excessive risk tongte health or safety”).

Palmer alleges, however, that Ryan iblgain his official capacity for enacting

N

policies that led to the allegektliberate indifference. Theqeisite elements of a § 198

claim based on a policy, practice, and custrethat: (1) the plaiiif was deprived of a

Id

constitutional right; (2) the entity had a policy or custom; (3) the policy or custom

amounted to deliberate indifference to thlaintiff's constitutional right; and (4) the
policy or custom was the moving forbehind the constitutional violationVlabe v. San
Bernardino Cnty,.Dep’t of Pub. Soc. Sery237 F.3d 1101, 11101 (9th Cir. 2001).

The Court has determined that neithesv&ll nor Ryan’s actions amounted to |a

violation of Palmer'sonstitutional rights and that Palnreceived adequate medical care

for his knee condition. As eesult, Palmer cannot satisfy the first element requireg
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establish a § 1983 claim based on an unlapdlicy or practice. Iraddition, although
Palmer argues generally that the policgsverning medical care and the Offend
Services Bureau wereeficient, he fails to present ewdce of any specific policy, rule
or regulation promlgated by Ryan. Palmersonclusory allegatns that Ryan has 3
policy of failing to provde adequate health care and tiinre is a prdice of denying
knee operations are insufficientpoeclude summary judgmengee Taylar880 F.2d at
1045. Accordingly, Ryan isot liable for a constitutional violation stemming from
policy or practice. The Couwill grant summaryudgment to Ryan ofount I, and the
remaining arguments needt be addressed.

IT ISORDERED:

(1) The reference to ¢hMagistrate Judge isithdrawn as to Defendant Ryan’s
Motion for Summary Judgmefiboc. 59) and Defatant Stowell’'s Motion for Summary
Judgment (Doc. 61).

(2) Defendant Ryan’sotion for Summary Jigment (Doc. 59) igranted; Count
Il is dismissed with prejudice.

(3) Defendant Stowell’'s Motion foSummary judgment (Doc. 61) gganted in
part anddenied in part as follows:

(a) the Motion igranted as to Count I, and Couihis dismissed with
prejudiceand
(b) the Motion igdenied as to the request fattorneys’ fees under 42
U.S.C.§1988.
(4) The Clerk of Court must enter judgnt accordingly anctminate the action.
Dated this 6th dagf November, 2014.

-

Honorable Steven P/Ban
United States District Jge

-17 -

|

U

-

a



