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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
R. Prasad Industries, No. CV-12-08261-PCT-JAT
Plaintiff, ORDER
V.

Flat Irons Environmental Solutions
Corporation, et al.,

Defendants.

Pending before the Court is Defendari#otion for Leave to File a Motion to
Dismiss for Lack of Personal Jurisdiction ortive Alternative, Request to Transfer th
Case to the Central District of Califoan(“Motion for Leave”) (Doc. 213). The Cour
now rules on the motion.

l. BACKGROUND

On August 6, 2017, Defendant Robetarlile and his spouse (collectively
“Carlile”) requested leave of the Court téefia Motion to Dismiss for Lack of Persong
Jurisdiction. (Doc. 213; Do@14). Plaintiff slomitted its Responsa Opposition (Doc.
217) on August 7, 2017 ardkefendants submittedeir Reply (Doc. 219) on August 11
2017.

This case arose from “an alleged agreetrfor the purchase and sale of urg
fertilizer between Plaintiff, R. Prasad lrdies, a Guyanese mpany that sells and
distributes fertilizer, and Defelant Flat Irons Environment&olutions Corporation, an

Arizona corporation oned and operated by Defendaf@ary Miller and Bob Carlile.”
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(Doc. 148 at 1 (footnote omitted)). The Court lpeviously discussethe facts in this
case at length and need mepeat them hereSée idat 1-4).
Il. REQUEST FOR LEAVE OF THE COURT

This motion comes oveofir years after the start litigation in this case and ovel
three years after the deadliset by the Court’'s ScheduginOrder that “all dispositive
motions shall be filed no later than Juzf® 2014.” (Doc. 46 at 4). Defendants explain
that “Defendants did not file a motionrtesting personal jsdiction as to the
Carlile Defendants as the law on minimuontacts was not certain at the time required
to make such a motion.” (Doc. 219 at 4).

A. Personal Jurisdiction

Defendants argue that the Unit8thtes Supreme Court decisionBnstol-Myers
Squibb Company v. Superior Cowt California, San Francisco Countfhereafter
“Bristol-Myers Squibh), decided June 19, 2017, @siificantly alters the analysis”
regarding the exercise of personal jurisidic over a non-resident Defendant. (Doc. 213
at 2 (citing 137 S. Ct. 1773, 1776 (20170)he Supreme Court, hever, stated therein
that “[s]ettled principles of spedif jurisdiction control” the casdristol-Myers Squibp

137 S. Ct. at 1776. Therea][group of plaintiffs—constsg of 86 California residents

and 592 residents from 33 othBtates—ifiled eight separate complaints in California
Superior Court, alleging that [Defendanproduct] had damaged their healthd. at
1778. This case is distinguishable on its face fByrstol-Myers Squibb

Here, a single plaintiff brought suit agat Defendants in the forum in which the
corporate defendant—which the Court teieady granted summary judgment against
(Doc. 148)—was incorporatednd maintained its principal place of busineSeg
Defendants’ Answer, Doc. 35 at {fse alsdoc. 148). Defendant Carlile was not only

“a director and shareholder Defendant corporatig” but was also admittedly “listed as

v

the president of the companyC@mpareDefendants’ Answer, Doc. 35 at fih Doc.
217-1 at 3). Elsshere, Defendant Carlile held higlkout as “CEQO” of the corporatg

defendant with an Arizona addresSeéDoc. 217-2). Holding one’s self out as an officer
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in an Arizona corporation isufficient to subject an indigual to specific jurisdiction in
Arizona for torts allegedly committed in meection with the Arizona corporatioBee,
e.g, Panavision Int’l, L.P. v. Toepped41 F.3d 1316, 1319-22th Cir. 1998) (holding
that an lllinois resident operating over tinéernet from lllinois was subject to specifi
jurisdiction in California for registering a @farnia company’s trademark and effectivel
acting as the California agpany online). Nothing iBristol-Myers Squiblkalters this
analysis.

Rather, the Supreme Court simply condu@édtraightforward application in thig
case of settled principles of personal jurisdictionBiistol-Myers Squibp137 S. Ct. at
1783. There, non-resident plaintiffs askedartto subject a non-resident corporation
personal jurisdiction in Calirnia based on nationwide \atising and distribution
efforts. See id at 1785. The Supreme Court reitechttherein that there must be g
“affiliation between the fomn and the underlying camiversy” beyond regularly
conducting sales in and operating within a giverum in order for a court to exercis
personal jurisdiction over a nonsident, corporate defendaritd. at 1781 (internal
citation omitted) Bristol-Myers Squiblalid not address the issaéwhether an individual
may be subject to personal jurisdiction ifioaum based on the inddual’s affiliation
with a resident corporation, as is at sduwere. Accordingly, Ofendants’ reliance on
Bristol-Myers Squibbas the basis for challenging pemsl jurisdiction at this late
juncture is misplaced and doest alter the Court’s jurisdiainal analysis in this case.

Furthermore, the requirement of pmwal jurisdiction may be explicitly or
implicitly waived. See, e.g.Astronics Advanced Elecs. S@orp. v. Lufthansa Technik
AG, 561 Fed. Appx. 605, & (9th Cir. 2014) (citinglns. Corp. of Ireland, Ltd. v.
Compagnie des Bauxites de Guinég6 U.S. 694, 703 (1982))The defense of lack of
personal jurisdiction[] may be waived as auk of the course of conduct pursued by,
party during litigation.”Peterson v. Highland Music, Incl40 F.3d 1313, 1318 (9th Cir
1998),as amended on denial cgh'g and reh'g en ban@une 15, 1998) (holding that :

party can waive personal juriston by actively participatig in litigation). This rule
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applies even “when the party raises the defdng does not pursue it further” in a timely
manner.Craters & Freighters v. Benz465 Fed. Appx. 719 (9th Cir. 2012) (citin
Peterson140 F.3d at 1317-18).

QL

Here, Defendants set forth lack of perdguasdiction as a defense “as to the non-
corporate and/or non-Arizonasident defendants” in Defenals’ Answer (Doc. 35 at
27) and again in Defendants’ Second Amehdeswer (Doc. 87 at 11). Following thesge
2014 filings, however, Defendaiarlile actively participad in this litigation through
dozens of motions and pleadings cited by Plaintiff befitirey the instant motion.See

Doc. 217 at 2-3). Defendants concede thatitistant motion is untimely in attempting t

O

justify why this motion was not filed “at thiene required to make such a motion.” (Do

\J

219 at 4). Accordingly, the Court finds thaefendants waived the defense of lack pf
personal jurisdiction by submitting to jurisdmi in this Court based on their “course of
conduct pursued” during this matt&ee Petersqri40 F.3d at 1318.

B. Venue

In the alternative, Defendants requesdttthe Court transfethis matter to the
Central District of California. (Doc. 213 at 4).

1. Legal Standard

“For the convenience of gags and witnesses, in the irgst of justice, a district
court may transfer any civil action to any atlastrict or division where it might have
been brought. . . .” 28.S.C. § 1404(a). The puose of the change of venue statute is|to
“prevent the waste of time, energy and mpoaad to protect litigants, witnesses and the
public against unnecessary inconvenience and expevae.Dusen v. Barrack376 U.S.
612, 616 (1964) (citation andtarnal quotation marks omitted).

“When determining whether a transfer is proper, a court must employ a tworste

analysis. A court must first consider theethold question of whether the case could
have been brought in the forum to whicle ilmoving party seeks to transfer the case.
Park v. Dole Fresh Vegetables, In664 F. Supp. 2d088, 1093 (N.D. Ga2013). “In

order that the case ‘might have been broughthe proposed transferee district, the court
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there must have subject matjerisdiction and proper venuand the defendant must b
amenable to service of mess issued by that courKachal, Inc. v. Menzie/38 F. Supp.
371, 372-73 (D. Nev. 1990).

Next, a court must consider whether fi®posed transferee district is a mo
suitable choice of venue based upon the caewnee of the parties and witnesses and {
interests of justiceSee Park 964 F. Supp. 2d at 1093. The Ninth Circuit Court

Appeals has enumerated factors that a aoast consider in making this determination:

(1) the location whre the relevant agreements were
negotiated and executegZ) the state that is most familiar
with the governing law, (3) the ghtiff's choice of forum, (;1)
the respective parties’ contactwith the forum, (5) the
contacts relatln% to the plaintiffs cause of action in the
chosen forum, ( %the differences the costs of litigation in
the two forums, (7) the availdity of compulsory process to
compel attendance of unwillingon-party witnesses, and (8)
the ease of access to sources of proof.

Jones v. GNC Franchising, In@11 F.3d 495, 498-99 (9th CR000). No single factor is
dispositive.See Stewart Org., Inc. v. Ricoh Co87 U.S. 22, 31 (1988).

The party seeking a changd venue bears the burdesf establishing that a
transfer of the case is prop€ommodity Futures Trading Comm’n v. SavagEl F.2d
270, 279 (9th Cir. 1979).

2. Analysis

Even if this case could have been broughhe Central District of California, it is
not appropriate for this Court to transfee tbase. All parties have expended over fa
years litigating this case in the District ofiZona, so a transfer dhe eve of trial would
be at odds with the purpose oétbhange of venue statute: To “prevent the waste of ti
energy and money” and to prevent “eemessary inconvenience and expenséah
Dusen 376 U.S. at 616 (1964). Thiabur has long since passed.

Furthermore, Defendants fad carry their burden of edilishing that transfer is
proper based on the relevant factensimerated by the Ninth Circuee Jone®11 F.3d

at 498-99. Plaintiff's tort claims aegs from business dealingwith an Arizona
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corporation, of which Defend& Carlile was an ownema operator. The parties do ng
raise any legal issues in this case that amfamiliar to the State of Arizona and it
governing law. While not astrong as a domestic pléffis forum choice, a foreign
plaintiff's choice of forum dserves some deference, esjplly when the choice is
reasonable based on the fact that Plaintiugsg an officer in an Arizona corporation &
the time of the transactioikee, e.g.Ravelo Monegro v. Ros211 F.3d 509, 513 (9th
Cir. 2000). Although Defendants point outathDefendant Carlile “resides, has file
bankruptcy, and is dealing with attendadv@rsary proceedings” in California, that dog
not nullify his specific contacts and affiliaii with Arizona whileoperating an Arizona
corporation. $eeDoc. 213 at 4). As reasoned abpumth parties have carried o
litigating this matter in Arizona for over foyears, demonstrating that Plaintiff's choic
of forum has not unnecessarily burdened either party.

Finally, other courts have routinely helditlihe eve of trial isot the proper time
to raise concerns as to veriuBefendants have had ample time in this case to requg
transfer of venue and failed taise the issue untihe eve of trial. Granting Defendants
request to transfer wouldnoecessarily delay proceedings dndder the “interests of
justice” at play in this case, as well asanvenience the parties and witnesses who h
already made arrangements to appear in@uasrt for the start of trial on October 23
2017.See Jonex44 F.3d at 495. The Court will nfatrther inconvenience the parties b
entertaining such an timely request, but rather findsaththe impending trial must go of

as scheduled after several, lengthy delays throughout litigaBeeDpc. 217 at 4).

_ ! See, e.%.ln re Sea Ray Boats, In2017-124, 2017 WL 277399, at *1 (Fed.
Cir. June 9, 2017) (holding that a distratiurt did not abuse itdiscretion in denying a

motion to transfer venue filed “[a]pproximateiyo weeks before theast of trial” in a
case filed two years prior; tiieederal Circuit further declined grant the party’s writ of

mandamus to stay trial proceedings to deteent venue was ’oroper because the request

was made “on the eve of trial’yynited States v. Mayni€57 F.3d 908, 915 (8th Cir
2001) (holding that a district court “was_ungtienably within its discretion” to deny &
criminal defendant’s motion to transfer,part because the motion was filed “essentia
on the eve of trial”)BP Products N. Am. Inc. v. Super Stop No. 701, 0861301-ClV,
2010 WL 1049234, at *1S.D. Fla. Mar. 222010) (explaining thatDefendants possibl

waived enforcement of the venue clausewmjiting until the eve of trial to make the

argument”).

(o

S

At

2S

e

St 8

Ave

y

1”4




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

[ll.  PLAINTIFF'S REQUES T FOR MONETA RY SANCTIONS

Plaintiff requests monetary sanctions oa lielief that “Defenda Carlile is once-
again attempting to delay the trial with avbious Motion for Leaveo file a baseless
Motion to Dismiss for Lackof Personal Jurisdiction.” (@. 217 at 4). “Awards of
attorneys’ fees under 28 U.S.C. § 1927 are not frequently m&dglit v. Achieve
Human Servs., Inc2:12-CV-1170 JWS, 2012 WL 49678 (D. Ariz. Sept. 21, 2012)
Section 1927 states:

_ Any attorney or other pasa admitted to conduct cases
in any court of the United St&g or any Territory thereof who
so multiplies the proceedings any case umasonably and
vexatiously may be require lgye court to satisfy personall?/
the excess costs, expensesd attorneys’ fees reasonably
incurred because of such conduct.

Section 1927 sanctions “must be suppbity a finding of subjective bad faithNew

Alaska Dev. Corp. v. Guetschp®69 F.2d 1298, 1306 (9t@Gir. 1989). “Bad faith is
present when an att@m knowingly or recklessly raisesfrivolous argument, or argues
meritorious claim for the purpes of harassing an opponerEstate of Blas v. Winkler
792 F.2d 858, 860 (9th Cir. 1986). In thenth Circuit, “section [1927] authorizeg

sanctions only for the ‘multiplijcation of] pceedings,’ it applies only to unnecessalry

filings and tactics once a lawsuit has begum.’re Keegan MgmtCo., Sec. Litig.
78 F.3d 431, 438th Cir. 1996).

Here, while the Court observes that Defants’ Motion (Doc. 213) is untimely
Plaintiff does not sufficiently allege evidenoé bad faith in his request for monetar
sanctions, which is reqad under Section 192%ece New Alaska Dev. Corp69 F.2d at
1306. Defendants’ request is based on anteSeipreme Court decision, although th
Court remains unpersuaded thBtistol-Myers Squibbdoes anything to alter thg
jurisdictional analysis herein. Furthermoreg @ourt’s denial of the motion prevents th
filing from further delaying or causing éhmultiplication of poceedings at han&ee In
re Keegan MgmtCo., Sec. Litig.78 F.3d at 43. Accordinglghe Court shall not impose

monetary sanctions with respeatthis action at this time.
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VI.  CONCLUSION

For the reasons set forth above,

IT IS ORDERED that Defendants’ Motion for Leavto File a Motion to Dismiss
for Lack of Personal Jurisdictiar in the Alternative, Requeti Transfer the Case to thg
Central District of CalifornigDoc. 213) (the Clerk of th€ourt shall leave the propose
motion lodged at Doc. 214) BENIED.

IT IS FURTHER ORDERED that Plaintiffs Requdsfor Monetary Sanctions
(Doc. 217) is als®ENIED.

Dated this 4th daof October, 2017.

James A. Teillxﬂrg
Senior United States District Judge
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