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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Joe Newman, No. CV-13-08005-PCT-JAT
Plaintiff, ORDER
V.

Show Low Police Deartment; Steve
Williams; Officer Spears; Officer
Fechtelkotter; Offter Roby; Officer
Douglas; Torel Nichols; and Commander
McNelil,

Defendats.

Pending before the Court are (1) Plddis Motion for Extenson of Time/Third
Motion to Appoint Cougel (Doc. 22), (2) Defendant Tomdichols’ Motion to Dismiss

(Doc. 14), (3) Defendants Show Low PoliEepartment, Steven L. Williams, Jason

Spear, Shawn T. Roby, Coky Fechtelkotter, Kenneth EDouglass, and Jeff McNeil's
Joinder in Defendant Torel Nichols’ Motion to Dismiss (Doc. 24), and (4) Defends
Motion for Hearing or Coference (Doc. 26).

l. BACKGROUND

On January 8, 2013, Plaintiff fled @omplaint against Defendants. In h

Complaint, Plaintiff alleges that he wahysically injured when Show Low Police

officers assaulted him with exggive force on Januaf7, 2011. (Doc. &t 1). Plaintiff
also alleges that Steve Williams “along with the other named officers” falsely arrg
Plaintiff on January 27, 20111d().
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Plaintiff also filed a Motia to Appoint Coundeon January 8, 2013. The Coul

denied the Motion reasoning that:

There is no constitutionatight to appointment of
counsel in a civil case.lvey v. Bd. of Regents of Uniot
Alaskg 673 F.2d 266, 269 (9tiir. 1982). The Court,
however, does have the disioe to appoint counsel in
“exceptional circumstances.See28 U.S.C. § 1915Nilborn
v. Escalderon789 F.2d 1328, 1331 (9th Cir. 1988)dabe v.
Aldabe 616 F.2d 1089 (9tRir. 1980). In oder to determine
whether exceptional circumstamscexist, the Court evaluates
the plaintiff's “likelihood of success on the merits [and] the
ability of the [plaintiff] toarticulate his or her claimpro sein
light of the complexity of the legal issues involved.
Richard v. Harper 864 F.2d 85, 87 (A Cir. 1988) (quoting
Weygant v. Logk718 F.2d 952,954 {8 Cir. 1983)); see also
Wilborn, 789 F.2d at 1331. Neither factor is determinative,
and the Court must consider both factors before reaching a
decision on a request for muntment of counsel. See
Wilborn, 789 F.2d at 1331.

At this stage of the litigation, the Court is unable to
determine whether Plaintiff W succeed on the merits. The
Court has read the complaint andds that Plaintiff is able to
articulate his claimgro se and that the issues presented are
not particularly complex.

Accordingly, the Court will deny appointment of
counsel at this time.

Doc. 6.

Thereafter, on February 5, 2013, Rtdf filed another Motion to Appoint
Counsel, apparently seeking reconsitlera of the Court’s prior Order denying thg
Motion to Appoint Counsel. ThCourt again denied that request finding that Plain
had provided no reason for the Carteconsider its prior Order.

Plaintiff has now filed a third Motion téppoint Counsel. On April 16, 2013,
Defendant Torel Nichols modeto dismiss Plaintiff's Caplaint pursuant to Federa
Rule of Civil Procedure 12(b)(6). Thefema, on May 7, 2013 Plaintiff filed a
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“Supplement Amendment to Cotapt” (Doc. 23), wherein hattempts to supplement
the allegations of his Complaint as allegediagt Defendant Torel Mhols. On May 9,
2013, the remaining Defendants filed a MottonDismiss pursuant téederal Rule of

Civil Procedure 12(b)(6). Th&ourt now rules on the Motions.

I. PLAINTIFF'S MOTION FOR EXTENSION OF TIME/THIRD
MOTION TO APPOINT COUNSEL (DOC. 22)

In his Motion for Extension of Time/ThirtMotion to AppointCounsel, Plaintiff
states that he broke his hip éwpril 27, 2013 and is not tase his leg for 6-8 weeks

(Doc. 22 at 1). Plaintiff also states thatviiél not know if anothe procedure is required

|®X

for another 24 months.ld)). Plaintiff claims that a coimuance of this case is require

|®X

“because the plaintiff is now able to conduct himself whilee is under and in assiste

nursing facility for a broken hip and is\é will be receiving extended treatment and

J7J

therapy.” (d. at 1). Plaintiff finally argues thaiy light of his “current health obstacles
and including the expected kidney cancer surgery and the medical treatment fc
fibromyalgia[,] the plaintiff meds an appointed counselld.].

With regard to Plaintiff's Third Requekdr Appointed CounsePRlaintiff has again
failed to meet the standard for appointingieeel as specified in the Court’s prior twp
Orders denying Plaintiff counsel. Accordingly, Plaintiff's Third Motion to Appoint
Counsel is denied.

With regard to Plaintiff's request for continuance, it is not clear what Plaintiff is
seeking to continue. To thextent Plaintiff's Motion is #iempting to request a stay of
this entire case for an unspeediperiod of time, that requeist denied. To the exten|
that Plaintiff is unable to get deadlines in thisase and seeks extensions of time for
particular matters, he may move for extensi on those particulanatters as needed

Accordingly, Plaintiff's Motion fo Extension of Time is denied.
I
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Ill.  DEFENDANT TOREL NICHOLS’ MOTION TO DISMISS (DOC.
14)AND DEFENDANTS SHOW LOW POLICE DEPARTMENT,
STEVEN L. WILLIAMS, JASON O. SPEAR, SHAWN T. ROBY,
CORY L. FECHTELKOTTER, KENNETH E. DOUGLASS, AND
JEFFMCNEIL'S JOINDER IN DEFENDANT TOREL NICHOLS'’
MOTION TO DISMISS (DOC. 24)

Defendants argue that Plaintiff's Colamt must be dismissed because: (

Plaintiff has failed to state a claim uponialinrelief can be granted pursuant to Fede

Rule of Civil Procedure 12(b)J6(2) the individual Defendasitare entitled to absolute oy

qualified immunity, and (3) Defendant Shavwow Police Departnm& is a non-jural
entity. Plaintiff did not respond to eithBtotion to Dismiss. However, after Defenda
Nichols filed a Motion to Dismiss, Plaintiffléd a “supplement” to his Complaint, in a
attempt to assert additional facgainst Defendant Nichols.

The Court may dismiss a complaint for faduo state a clen under 12(b)(6) for
two reasons: 1) lack of a cognizable lega&laity and 2) insufficienfacts alleged under g
cognizable legal theoryBalistreri v. Pacifica Police Dep'©901 F.2d 696, 699 (9th Cir
1990). To survive a Re 12(b)(6) motion for failure tgtate a claim, aomplaint must
meet the requirements of Rue Rule 8(a)(2) requires alsrt and plain statement of thg
claim showing that the pleader is entitled thef¢’ so that the defendant has “fair notic
of what the . . . claim is artle grounds upon which it restsBell Atl. Corp. v. Twombly,
550 U.S. 544, 55 (2007) (quotingConley v. Gibsor355 U.S. 41 (1957)).

A complaint must contain sufficient faetl matter, which, if accepted as trug
states a claim to relief that ‘iplausible on its face.”ld. Facial plausibility exists if the
pleader pleads factual content that allowes ¢burt to draw the asonable inference tha

the defendant is liable for the misconduct allegdd. Plausibility does not equa

“probability,” but plausibilityrequires more than a sheerspibility that a defendant has

acted unlawfully.Id.
In deciding a motion to dismiss under Rule 12(b)(6), the Court must constru

facts alleged in a complaint the light most favorable to tldrafter of the complaint, and
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the Court must accept all well-pleaded factual allegations as t&lmvarz v. United
States234 F.3d 428,35 (9th Cir. 2000).

In his Complaint, it appears that Plaihts attempting to assert a claim pursua
to 42 U.S.C. section 1983SeeDoc. 1 (the court can “heand decide [this] case unde
42 U.S.C. [8] 1983 statute”)Although Plaintiff alleges that his civil rights were violate(
Plaintiff does not specifically identify éhbasis of his section 1983 claim.

Section 1983 is not a sourcesnfbstantive rights on its owrGraham v. Connor,
490 U.S. 386, 393-394 (1989%ection 1983 “merely providea method for vindicating
federal rights elsewhere conferred.ld. at 394 (quotingBaker v. McCollan443 U.S.
137, 144 n. 3 (1979)). “To rkea out a cause of agn under section 198YJaintiffs must
plead that (1) the defendants acting under rcofostate law (2) deprived plaintiffs of
rights secured by the Constitutior federal statutes.Gibson v. United Stateg81 F.2d

1334, 1338 (9th Cir. 1986) (citif§mith v. Cremins308 F.2d 187, 190 (9th Cir. 1962)).

“The first inquiry in any 8§ 1983uit . . . is whether the pl#iff has been deprived of g
right ‘secured by the @hstitution and laws.”Baker,443 U.S. at 140.

Plaintiff alleges that Showow Police officers assaullenim with excessive force
and falsely arrested him. While the CoumtdldDefendants may be able to guess at w
constitutional rights Plaintiff believes have beegalated based on these facts, Plaint
has not identified the basis of his legal causfeaction. Plaintiff's“supplement” to his
Complaint purports to state additional factualsba for his claims against Defenda

Nichols. (Doc. 23 at 1). However, Plaffis supplement is largely incoherent. Fo

instance, Plaintiff alleges thBXtefendant Nichols repeatedlysmissed charges for lack of

evidence and that Defendant Nichols acknowdsdipat plaintiff was$alsely arrested and

1 While a Plaintiff is permitted to filan Amended Complaintithin 21 days of
service of a motion made under Federal Rafl€ivil Procedure 12(b) without seeking
leave of Court, the Court is not aware of anle allowing Plaintiffto file the type of
supplement to a Complaint that he filed in this case. Nonetheless, the Cou
considered the additional factual allegations in the supplement for the purpos
deciding the motions to dismiss.
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imprisoned. Id.). Plaintiff then alleges that a videsed as evidence has been tampe
with and altered by a video software canp and that all of the officers’ sworr
statements at the time of Plaifif arrest were never heard.ld{. Finally Plaintiff
concludes that, “[a]fter the hearing Judg&®had resigned, though Mr. Torel Nicho
ignored the facts in order to convict the plaintiff as a crimibalkang his public position
in order to try to clear thpolice department of any resgpility while bdray [sic] the
publics [sic] trust to be fair[.]” 1(l.). Due to their incoheremature, these additiona
factual allegations do not aidehCourt in determining whalaintiff’'s legal claims are
against any Defendants, nor thee factual allegations appetar give rise to any legal
claim.

Further, although Plaintiff alleges in anclusory manner that he was assault
with excessive force and that Steve Wiliig, along with otheiDefendants, falsely
arrested him, Plaintiff has failed to pleadagh facts to state a claim upon which rel

can be granted.

Plaintiff alleges in a conclusory manneattne was “falsely arrested.” Howevef

that is a legal conclusion. Plaintiff has pd®d no facts that, if accepted as true, wou
lead the Court to conclude that Plaintiff svarrested without probable cause in violati
of his Fourth Amendment right to be freem unreasonable searches and seizugese

Caballero v. City of Concordd56 F.2d 204, 206 (9th Cit992). Plaintiff next alleges
that unspecified Show Low Ree Officers used a Taser on him and beat him, wh
Plaintiff concludes resulted in excessive trcPlaintiff has failed to identify which
Defendants, if any, used adea on him or beat him andsh&ailed to plead any of the
facts surrounding these eventéccordingly, Plaintiff ha failed to put the individual
Defendants on notice of the claims against tleamd has, thus, failed to state claim ft
relief upon which relief can be granted pusuto Federal Rule of Civil Procedur
12(b)(6). Accordingly, Defend&si Motions to Dismiss pursuaito Federal Rule of Civil
Procedure 12(b)(6) are granted.
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Defendant Nichols argues that the claimsthe Complaintmust be dismissed
against him because he is entitled to &lisoimmunity for his actions as a Deput
Navajo County Attorney in pisecuting Plaintiff. While Diendant Nichols may indeec
be entitled to absolute immunity based on aaynt$ that Plaintiff may have against hin
as discussed above, the Court is unable tertsn the nature of the claims assert
against Defendant Nichols and, thus, cantetermine whether Defendant Nichols
entitled to absolute immiuty on those claims.

The remaining individuaDefendant police officers also move for dismiss

claiming they are entitled to qualified inumity on Plaintiff's claims against them.

2 Defendants assert that the state talmready determinethat Plaintiff was

resisting arrest and g physical force against theff@ers and, thus, any claim of
excessive force is not subject to reasonable dispute.

The Court cannot take evidence on atioro pursuant to Federal Rule of Civi
Procedure 12(b)(6) and must accept Plaintifession of the facts as true. Nonethele
Defendants argue that the Court can tgkelicial notice of the state court’s
determinations in Plaintiff's state courtseafor the purpose aletermining whether
qualified immunity is appropriate. The Coulbes not agree that the facts in the st3
court’s opinion are a proper subject of judicial notice.

While the Court can take judicial notice of the
existence of those opinions agyhare public records, whose
accuracy cannot reasaly be questioned, the Court cannot
take judicial notice of the facts in those opinions for their
truth. See, e.g., U.S. v. Ritchig42 F.3d 903, 908-909 (9th
Cir. 2003) (Pursuanto Federal Rule of Evidence 201(b),
“[flacts are indisputable, and uk subject to judicial notice,
only if they are either ‘gnerally known' under Rule
201(b)(1) or ‘capable of accuemand ready dermination by
resort to sources whose accuracy cannot be reasonably
guestioned’ under Rule 201(b)(2).”).

This Court can take noticthat other courts stated
certain facts, but cannot take judicial notice of the facts
themselves.

Cooke v. Town of Colorado Cjty F.Supp.2d___, 2013 W1189687, at *25 n.4 (D.
Ariz. 2013).
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While the remaining individual Defendants ynadeed be entitled to qualified immunity
based on any claims that Plaintiff may hagainst them, as discussed above, the Cq
is unable to ascertain the nature of the claasserted against those Defendants and, tf

cannot determine whether thage entitled to qualified imaomity on those claims.

Finally, Defendants argue that Defend&hiow Low Police Dgartment must be

urt

US,

dismissed because it is a non-jural entitpefendants argue that no statute gives the

Show Low Police Department the power teesor be sued and, thus, it should
dismissed because it is not antity subject to suit. Plaidiff has not pointed to any
authority giving the Show Low Police Dapaent the power to sue or be sue
Accordingly, the Show Low Police Departmesta non-jural entity and is dismisse
from this case with prejudice.

The Court will allow Plaintiffto file an amended complainif Plaintiff chooses to
file an amended complaint, Plaintiff muskentify which Defendant is responsible fqg
which wrongs to adequately put the individDefendants on notice of the claims again
them. See McHenry v. Renn@&4 F.3d 1172, 1176, 117@®th Cir. 1996) (where
complaint links plaintiffs’ fact allegations to specific defendaitt$must also] inform
defendants of thdegal claims being asserted.”) (@tmasis in original). Moreover,
Plaintiff must clearly identify his legal thees in separate causes of action. T
Complaint must set forth “wh@ being sued, for whatlref, and on whatheory, with
enough detail to guide discovery.ld. at 1177. Further, gnamended complaint will
serve as the operative pleading in this case Plaintiff must include all of his legal
theories and the entire factual basis for thtbgeries in the amendeomplaint. Finally,

Plaintiff shall not reassert any legal theorégminst the Show LoWwolice Department as

Thus, the Court will not take judicial notice of the state court’s factual findi
for the purpose of determining qualified imniyn Alternatively, it is unclear whether

Defendants intended to argue thlck v. Humphreys12 U.S. 477 (1994) somehow bar

Plaintiff's claims in this cas or that Plaintiff's claimsnight otherwise be barred by re
judicata and/or collateral estoppel. As a leskie Court will not address these theories
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it has been dismissed with prejudice.

Plaintiff is further warned that if heifa to file responseso any future motions
filed by Defendants, th€ourt will deem Plaintiff's failue to respond to be consent t
granting the motionSeelLRCiv 7.2(i).

IV. CONCLUSION

Based on the foregoing,

IT IS ORDERED that Plaintiff's Motion for Extasion of Time/Third Motion to
Appoint Counsel (Doc. 22) is denied.

IT IS FURTHER ORDERED that Defendants’ Motion for Hearing or

Conference (Doc. 26) is denied as moot.

IT IS FURTHER ORDERED that Defendant Torel Niols’ Motion to Dismiss
(Doc. 14) is denied in paand granted in part.

IT IS FURTHER ORDERED that Defendants Show Low Police Departmet

Steven L. Williams, Jason O Spear, ShawrRdby, Cory L. Fechtelkotter, Kenneth E.

Douglas, and Jeff McNeil's Joinder in Defentdd@orel Nichols’ Motion to Dismiss (Doc.
24) is denied in part and granted in part.

IT IS FURTHER ORDERED that Defendant Show o Police Department is
dismissed without prejudice because it is a non-jural entity.

Pursuant to Federal Ruled Civil Procedure 12(b)(6)Plaintiffs Complaint is
dismissed. IT IS ORDERED that Plaintiff shall filean amended complaint in
compliance with the parameterg $arth in this Orde within 20 days othe date of this
Order. If Plaintiff fails to file an amended roplaint within 20 day®f the date of this
Order, this case will be dismissed wttejudice without further notice.

Dated this 10th day of June, 2013.

James A. Teillzﬂrg
Senior United States District Judge
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