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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jason Dee Draper, No. CV 13-8040-PCT-RCB (JFM)
Plaintiff, ORDER
VS.

Scott Mascher, et al.,

Defendants.

Plaintiff Jason Dee Draper, who is confined in the Arizona State Prison Con
Dakota Unit, in San Luis, Arizona, has fileghra se civil rights Complaint pursuant to 4
U.S.C. § 1983 and an Application to Procéeé&orma Pauperis. Plaintiff has also filed 4
motion for the appointment of counsel. (D&9. The Court will dismiss the Complaint wi
leave to amend and deny the motion.

l. Application to Proceedln Forma Pauperis and Filing Fee

Plaintiff’'s Application to Proceeth Forma Pauperis will be granted. 28 U.S.Q.

§ 1915(a). Plaintiff must pay the statutory filing fee of $350.00. 28 U.S.C. § 1915
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The Court will not assess an initial partial filing fee. 28 U.S.C. § 1915(b)(1). The statuton

fee will be collected monthly in paymentsaif% of the previous month’s income each ti
the amount in the account exceeds $10.00. 28 U.S.C. § 1915(b)(2). The Court will
separate Order requiring the appropriate government agency to collect and forward
according to the statutory formula.

Il. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief
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a governmental entity or an officer or an employee of a governmental entity. 28
8§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has
claims that are legally frivolous or malicious, that fail to state a claim upon which relie
be granted, or that seek monetary relief from a defendant who is immune from sucf
28 U.S.C. § 1915A(b)(1), (2).

A pleading must contain a “short and plain statement of the slamng that the
pleader is entitled to relief.” Fed. R. Civ. PagR) (emphasis added). While Rule 8 does

demand detailed factual allegations, “it demands more than an unadorned, the-def

unlawfully-harmed-me accusation.” _Ashcroft v. Igb&P9 S. Ct. 1937, 1949 (2009).

“Threadbare recitals of the elements of a cause of action, supported by mere cor
statements, do not suffice.”_Id.

“[A] complaint must contain sufficient facal matter, accepted as true, to ‘staf

550 U.S. 544, 570 (2007)). A claim is plausible “when the plaintiff pleads factual cq

claim to relief that is plausible on its face.”_ [duoting_Bell Atlantic Corp. v. Twombly
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that allows the court to drathhe reasonable inference that the defendant is liable fgr the

misconduct alleged.”_ld.“Determining whether a complaint states a plausible claimn
relief [is] . . . a context-specific task that requires the reviewing court to draw on its j4
experience and common sense.” dt11950. Thus, although a plaintiff's specific fact
allegations may be consistent with a constitutional claim, a court must assess wheth
are other “more likely explanations” for a defendant’s conductat|@i951.

But as the United States Court of Appeals for the Ninth Circuit has instructed,
must “continue to constrywo se filings liberally.” Hebbe v. Pliler627 F.3d 338, 342 (9t
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Cir. 2010). A“complaint [filed by pro se prisoner] ‘must be held to less stringent standards

than formal pleadings drafted by lawyers.”” (duoting_Erickson v. Pardu§51 U.S. 89,
94 (2007) fer curiam)).

If the Court determines that a pleading ciog cured by the allegation of other fag
apro se litigant is entitled to an opportunity to amend a complaint before dismissal
action. _Se¢.opez v. Smith203 F.3d 1122, 1127-29 (9th Cir. 200&) banc). The Court
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should not, however, advise the litigant how to cure the defects. This type of advice
undermine district judges’ role as impartial decisionmakers.” Pliler v., Bd4&1U.S. 225

231 (2004); see aldmpez 203 F.3d at 1131 n.13 (declining to decide whether the cour|

required to inform a litigant of deficiencies). The Court will dismiss Plaintiff's Comp
for failure to state a claim, but because the Complaint may possibly be saved by ame
the Court will dismiss the Complaint with leave to amend.
[ll.  Complaint

Plaintiff alleges ten counts for denial of access to the court, violation of hig
exercise rights, unconstitutional conditions of confinement, threat to safety, excessiv
violation of due process in disciplinary proceedings, and retaliation. Plaintiff sues Y4
County Sheriff Scott Mascher; Yavapai County Sheriff's Office (YCSO) Sergeant
YCSO Detention Officer (DO) D. Roberts and Colvin; Dr. Wilkenson of Wexford He
Industries, the health care provider at the dail, Detention Officers John Doe 1-4. Plain
also sues Yavapai County Attorney Sheila Polk and the Yavapai County Bo3
Supervisors. Plaintiff seeks injunctive, compensatory, and punitive relief.

Plaintiff designates Count | as a claim for denial of access to the court. He assg
Mascher promulgated a policy of not providing legal supplies to indigent inmates, inc
civil rights forms, copies of filings, and access to a paralegal or law library. Plaintiff &
that such policy was made under the guidaricgounty Attorney Polk and ratified by th

Yavapai County Board of Supervisors.
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Plaintiff designates Count Il as a claim for violation of his religious exercise rights.

Plaintiff alleges that Mascher violated his religious exercise rights by failing to
Jehovah’s Witness materials available to him. He also asserts that he was denied ¢
a vegetarian diet, which he claims was his “own personal choice” as part of his re
beliefs. (Doc. 1 at 4.)

In Count IlI, Plaintiff alleges that Roberts and Does 1-4 placed him in an unsa
“dry cell,” i.e., a cell without running water, for 24 hours without being given hand san

followed by an additional 12 hasiwithout access to@hning supplies. Plaintiff asset
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these Defendants’ actions were undertaken pursuant to a retaliatory policy promulg

ated

Mascher under the supervision of County Aty Polk and ratified by the Yavapai County

Board of Supervisors.

In Counts IV and IX, Plaintiff alleges that Does 1-4 and Roberts used “severe threat

and intimidation” on November 15, 2012, when they flashed laser lights in front of Plai

ntiff's

face, while he was fully restrained, and threatened to shoot him with a tazer if he nmoved

muscle. Plaintiff asserts that they didmosuant to a policy promulgated by Mascher.

In

Count IX, Plaintiff also asserts that the acts of Does 1-4 and Roberts were intended

discourage him from using the Jail’'s grievance process.

In Count V, Plaintiff alleges that on December 8-10, 2012, a Yavapai County Jai

nurse gave him Prozac rather than prescribed psychiatric medications. Plaintiff conte

nds tl

the nurse did so due to a lack of supervision by Dr. Wilkenson and pursuant to a policy ¢

deliberate indifference to safety and medical needs promulgated by Sheriff Maschey.

In Count VI, Plaintiff alleges that Roberts used excessive force against Plain

November 15, 2012, when Roberts threatened and intimidated Plaintiff for reque

tiff or
5ting

grievance form or to see a sergeant or lieuteefore Plaintiff had returned a meal tray.

Plaintiff asserts that Mascher promoted a policy of retaliation to hinder or discourage pretri:

detainees.

In Count VII, Plaintiff alleges that &hiff Mascher violated Plaintiff's Eightlp

Amendment rights by promulgating a policy regarding recreation in the Jail and “by h

Dlding

[Plaintiff] in Administrative Segregation for 80 days without any type of outdoor recreation.”

(Doc. 1 at5D.) Plaintiff further asserts that he was never “offered” outside recreatior) whil

he was in Unit 5 SMU at the Camp Verde Jail. )(Id.

In Count VIII, Plaintiff alleges that Sheriff Mascher promulgated a policy desi
to deny pretrial detainees the ability to appeal disciplinary actions against them. He
asserts that he lacked the means to “voice” his concerns about conditiorag.58J. He
alleges that he was twice placed in Administrative Segregation, “ASSP once,” nu

twice, and sanctions numerous times. )(I¢He further contends that Sergeant Peel,
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classification officer, violated his rights by kotig him in Administrative Segregation ft
7-8 days longer than the 30-day review withoaltling a hearing. Plaintiff again asserts t
these acts were pursuant to a policy of retaliation promulgated by Mascher unt
guidance of County Attorney Polk and ratified by the Yavapai County Board of Super

Finally, in Count X, Plaintiff alleges that DO Colvin, who was a grievance off

Dr
hat

ler tf
ISOre

cer,

“made the [grievance] process unavailable . . . by avoidance” and by telling Plaintiff tha

issues he wished to grieve were not grievable. ati®G.) Plaintiff generally asserts th
Colvin never gave him access to the grievance process.
IV. Failure to State a Claim

To state a claim under 8§ 1983, a plaintiff must allege facts supporting that
conduct about which he complains was committed by a person acting under the color
law and (2) the conduct deprived him of a fedleonstitutional or statutory right. Wood
Outlandey 879 F.2d 583, 587 (9th Cir. 1989). Negligers not sufficient to state a clai
under 8§ 1983._Daniels v. William474 U.S. 327, 330-31 (1986). In addition, a plain

must allege that he suffered a specific injury as a result of the conduct of a pa
defendant and he must allege an affirmative link between the injury and the conduct

defendant._Rizzo v. Goodé23 U.S. 362, 371-72, 377 (1976).

Further, to state a claim against a defendpjtplaintiff must allege facts, not simpl
conclusions, that show that an individual was personally involved in the deprivation
civil rights.” Barren v. Harringtonl52 F.3d 1193, 1194 (9th Cir. 1998). For an individ

to be liable in his official capacity, a plaintiff siLallege that the official acted as a resul

a policy, practice, or custom. S€ertez v. County of Los Angele294 F.3d 1186, 118
(9th Cir. 2001). In addition, there is mespondeat superior liability under § 1983, S0 i

at
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defendant’s position as the supervisor of someone who allegedly violated a plajintiff’

constitutional rights does not make him liable. Monell v. Dep’t of Soc. S48&U.S. 658
691 (1978);_Taylor v. List880 F.2d 1040, 1045 (9th Cir. 1989). A supervisor in

individual capacity, “is only liable for constitutional violations of his subordinates it

supervisor participated in or directed the atans, or knew of the violations and failed

-5-
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act to prevent them.”_TaylpB80 F.2d at 1045. In addition, where a defendant’s

pnly

involvement in allegedly unconstitutional conduct is the denial of administrative grievances

the failure to intervene on a prisoner’s behalf to remedy the alleged unconstitutional b¢
does not amount to active unconstitutional behavior for purposes of § 1983hebee v
Luttrell, 199 F.3d 295, 300 (6th Cir. 1999); accBrdctor v. Applegaté61 F.Supp.2d 743
765 (W.D. Mich. 2009); Stocker v. Warddwo. 1:07-CV-00589, 2009 WL 981323, at *]

(E.D. Cal. Apr. 13, 2009); Mintun v. Bladedo. CV-06-139, 2008 WL 711636, at *7 (ID.
Idaho Mar. 14, 2008); see al§vyeqgory v. City of Louisville444 F.3d 725, 751 (6th Cif.

2006) (a plaintiff must allege that a supervidefendant did more than play a passive |

in an alleged violation or mere tacit approval thereof; a plaintiff must allege thg

supervisor defendant somehow encouraged or condoned the actions of their subor
A. Mascher, Polk, Board of Supervisors, and Wilkenson

Althoughpro se pleadings are liberally construed, Haines v. Kerdé4 U.S. 519

520-21 (1972), conclusory and vague allegations will not support a cause of action.
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Board of Regents of the University of Alask&3 F.2d 266, 268 (9th Cir. 1982). Further,

a liberal interpretation of a civil rights complaint may not supply essential elements
claim that were not initially pled._lId.

In nearly every count, Plaintiff asserts that one or more Defendants, who
subordinates of Mascher, Polk, the Board, and/or Wilkenson, violated his constitt
rights. In most of these counts, Plaintiff conclusorily asserts that such suboi

Defendants violated his constitutional rights pursuant to a policy promulgated by M

of thi

wert
Itionze
dinat

Asche

under the guidance of Polk and ratified by the Board. In Count V, Plaintiff asserts that a

unidentified nurse gave him Prozac instead of other psychiatric medications for thre
due to Wilkenson'’s lack of supervision.

Plaintiff's allegations against Mascher, Polk, the Board, and Wilkenson are vag
conclusory. Moreover, Plaintiff predicates his claims against these Defendat
respondeat superior. As discussed above, liability under 8 1983 may not be predicat

respondeat superior. For these reasons, Plaintiff fails to state a claim against Defen
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Mascher, Polk, the Board, or Wilkenson and these Defendants, and Count V,
dismissed for failure to state a claim.

B. Does 1-4 and Roberts

In Counts IV, VI, and IX, Plaintiff alleges that Does 41a#d Roberts threatened a
intimidated him on November 15, 2012. He designates Counts IV and VI as claims
of excessive force and Count IX as a claim for retaliation.

1. Excessive Force

The Fourteenth Amendment Due Process clause, not the Eighth Amendment, |
pretrial detainees from excessive force that amounts to punishment. Gibson v. Cg
Washoe 290 F.3d 1175, 1197 (9th Cir. 2002). “[T]he Fourth Amendment sets

‘applicable constitutional limitations’ for considering claims of excessive force di

pretrial detention.”_ld(quoting Pierce v. Multhomah Coun®6 F.3d 1032, 1043 (9th Ciy.

1996). However, the Fourth Amendment does not prohibit the use of reasonablg
Tatum v. City & County of San Franciset41 F.3d 1090, 1095 (9th Cir. 2006). Whet

the force was excessive depends on “whether the officers’ actions [were] ‘objet
reasonable’ in light of the facts and circumstances confronting them, without regard {
underlying intent or motivation.” Graham v. Con®0 U.S. 386, 397 (1989); Tatua®1
F.3d at 1095; Lolli v. County of Orang@51 F.3d 410, 415 (9th Cir. 2003). The Court m

! Rule 10(a) of the Federal Rules of Civil Procedure requires the plaintiff to in
the names of the parties in the action. Asaafocal matter, it is impossible in most instant
for the United States Marshal or his desigitegerve a summons and complaint or amen
complaint upon an anonymous defendant. The Ninth Circuit has held that where ide
unknown prior to the filing of a complaint, the plaintiff should be given an opportl
through discovery to identify the unknown defendants, unless it is clear that discovery
not uncover the identities, or that the complaint would be dismissed on other gr
Wakefield v. Thompsonl77 F.3d 1160, 1163 (9th Cir. 1999) (citing Gillespie v. Civilg
629 F.2d 637, 642 (9th Cir. 1980)). Where the names of individual defendants are ur
at the time a complaint is filed, a plaintiff may refer to the individual unknown defen
as Defendant John (or Jane) Doe 1, John Doe 2, and andadlege facts to support ho
each particular Doe defendant violated the plaintiff's constitutional rights. In this
Plaintiff fails to allege facts to support that any of the Doe Defendants viola
constitutional right.
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balance the nature and quality of the intrusion against the countervailing government

interests at stake. Grahp#90 U.S. at 396; Lolli351 F.3d at 415. Moreover,

[tlhe “reasonableness” of a particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather than with the 20/20

vision of hindsight. ....“Not every push or shove, even if it may later seem
unnecessary in the peace of a judge’s chambers,” violates the Fourth
Amendment.

Graham 490 U.S. at 396 (citations omitted).

In Counts VI and VI, Plaintiff alleges that Does 1-4 and/or Roberts used a t3
threaten and intimidate him when Plaintiff refused to return a meal tray until he rece
grievance form or saw a sergeant or lieutenant. Plaintiff does not actually alleg
Roberts, or anyone else, used force, miesls facts to support that the force used

objectively unreasonable under the circumstances. Indeed, Plaintiff indicates that he

zer t
ived
je th
vas

refus

to comply with an order to return a meal tray. Further, absent more, “[v]erbal harass

ent

abuse . . . is not sufficient to state a constitutional deprivation[.]” Oltarzewski v. Ruggiero
830 F.2d 136, 139 (9th Cir. 1987) (quoting Collins v. Cyraf8 F.2d 825, 827 (10th Ciy.

1979)); Machin v. CostadNo. Civ. 09-444, 2009 WL 3839325, at *15 (S.D. Cal. Nov.

2009). Accordingly, Plaintiff fails to state a claim for use of excessive force against R

or Does 1-4 in Counts IV or VI. Does 1-Dlperts, and Counts IV and VI will be dismisség

2. Retaliation

Plaintiff designates Count IX as a claim for retaliation based on the same facts

16,
obert
d.

14

hllege

in support of Counts IV and VI. Plaintiff also repeatedly asserts in other counts that Miasch

promulgated retaliatory policies.

A viable claim of First Amendment retaliation contains five basic elements: (
assertion that a state actor took some advetsmagainst an inmate (2) because of (3) 1
prisoner’s protected conduct, and that such action (4) chilled the inmate’s exercise of |
Amendment rights (or that the inmate suffered more than minimal harm) and (5) ¢

reasonably advance a legitimate correctional goal. Rhodes v. Rgklo8da 3d 559, 567

1) an
hat
Nis Fil

id nc

68 (9th Cir. 2005); sealsoHines v. Gomez108 F.3d 265, 267 (9th Cir. 1997) (retaliatipn

claims requires an inmate to show (1) that the prison official acted in retaliation f
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exercise of a constitutionally protected right, and (2) that the action “advanced no leg

penological interest”). The plaintiff has the burden of demonstrating that his exercisg

itima

 Of hi

First Amendment rights was a substantial or motivating factor behind the defendant:

conduct. _Mt. Healthy City School Dist. Bd. of Educ. v. Doyl29 U.S. 274, 287 (1977);

Soranno’s Gasco, Inc. v. Morgei74 F.2d 1310, 1314 (9th Cir. 1989).

Plaintiff fails to allege facts to support that any Defendant retaliated againg
because he exercised his constitutional rights. That is, Plaintiff fails to alleg
constitutional right exercised, when, where, and how, and facts to support that any De
retaliated against him based on such exercise. Instead, Plaintiff merely makes cor
assertions that complained of acts were taken under an alleged policy promulgateq
Sheriff under the guidance of the County Attorney, and ratified by the Board w
supporting facts. As discussed above, that is not sufficient to state a constitutiona
Because Plaintiff fails to allege facts to support that the complained of acts by Does
Roberts were retaliatory, he fails to state a claim in Count IX and it and Does 1-4 and §
will be dismissed.

C. Access to the Courts

Plaintiff designates Count | as a claim for denial of access to the éotins.right

t hinr
e th
fends
clusc
l by t
thout
clair
-4 al
Robe

of meaningful access to the courts prohibits state officials from actively interfering wjith ar

inmate’s attempt to prepare or file legal documents. Lewis v. C838yU.S. 343, 35(

(1996). That right, however, only encompasses the ability to bring petitions or com

to federal court and not to discover or even effectively litigate such claims once file

a court._ldat 354; see algBornett v. Donovarbl F.3d 894, 899 (9th Cir. 1995) (“The right

of access is designed to ensure that a habeas petition or civil rights complaint of a p
state custody will reach a court for consideration.”). The right “guarantees no par

methodology but rather, the conferral af capability — thecapability of bringing

2 As discussed above, Plaintiff fails to saiintly allege facts to state a claim agai
Mascher, Polk, or the Board in any count and he fails to allege specific facts to suppof
where, how, and by whom he denied indigegalesupplies or otherwise denied acces
the court.
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contemplated challenges to sentences or conditions of confinement before the

Court:

Lewis, 518 U.S. at 356. Further, the denial of access to a paralegal or use of a law libra

IS not actionable if there is no claim of preice to an existing or future legal action. ad
351-53. That is, an inmate must estahbiistt he suffered an “actual injury.” S¢andelft

V. Moses 31 F.3d 794, 797 (9th Cir. 1994). An “actual injury” is “actual prejudice

vith

respect to contemplated or existing litigation, such as the inability to meet a filing dgadlin

or present a claim.”_Lewi$18 U.S. at 348. In other words, a plaintiff must allege fac

(S to

support that a defendant’s conduct prevented him from bringing to court a non-friyolou:

claim that he wished to present. &.351-53. A plaintiffmust identify a nonfrivolous
arguable underlying claim,” and this underlying claim “must be described in the comp

Christopher v. Harburys36 U.S. 403, 414-15 (2002).

In Count I, Plaintiff fails to allege facte support that he suffed an actual injury

He clearly was able to file the instant civil right complaint. Nor has Plaintiff identifi

nonfrivolous arguable underlying claim. For thessgsons, Plaintiff fails to state a claim for

denial of access to the court in Count | and it will be dismissed.

D. Religious Exercise

Plaintiff designates Count Il as a claim fona# of his religious exercise rights. An

jaint.

ed a

inmate may bring a claim for violation of his religious exercise rights under the Religious

Land Use and Institutionalized Persons Act (RLUIPA), 42 U.S.C. 88 2000cc-2000cc45, an

the First Amendment. RLUIPA prohibits the government from imposing a substantia

burden on the religious exercise of an institutionalized person unless the gove
establishes that the burden furthers a “compelling governmental interest” and does sq
least restrictive means.” 42 U.S.C. 8 2000cc-1(a)(1) - (2). Therefore, to state a clain
RLUIPA, a plaintiff must allege facts to support that government action has substg
burdened the exercise of the plaintiff's redigwithout a compelling governmentinterest g
by the least restrictive means. &agam v. Gurerrer®?90 F.3d 1210, 1222 (9th Cir. 2003

“[A] ‘'substantial burden’ on ‘religious exercigaust impose a significantly great restricti

or onus upon such exercise.” Warsoldier v. Woodfddd F.3d 989, 995 (9th Cir. 200

-10 -
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(quotations omitted). Thus, an institutionalized person’s religious exercise is substa

burdened “where the state . . . denies [an important benefit] because of conduct m
by religious belief, thereby putting substantial pressure on an adherent to modify hisb
and to violate his belief.”” _1d.

In addition, “[ijnmates clearly retain protections afforded by the First Amendr]
including its directive that no law shall prohibit the free exercise of religion.” O’Lor

Estate of ShabazZ82 U.S. 342, 348 (1987) (internal quotations and citations omit

However, free exercise rights are “necessarily limited by the fact of incarceration, arn

be curtailed in order to achieve legitimate correctional goals or to maintain prison seq

intiall
Andal

bhavi

hent,
e v.

ted).
d me

urity.

Id. To state a First Amendment free exercise claim, a plaintiff must allege that a defenda

substantially burdened his religious practice without a justification reasonably-rela

legitimate penological interests. Shakur v. Schémd F.3d 878 (9th Cir. 2008); Malik v.

Brown, 16 F.3d 330, 333 (9th Cir. 1994); Warsoldi¥t8 F.3d at 995 (citing Thomas
Review Bd. of the Ind. Employment Sec. Di#50 U.S. 707, 717-18 (1981) (pressure

exercise must be substantial)); Canell v. Lightd&3 F.3d 1210, 1215 (9th Cir. 1998)

(same). The religious practice or exercise at issue must be rooted in sincerely-held r

belief and not in

purely secular’ philosophical concerns.” Madli& F.3d at 333 (interna
citation omitted).
Plaintiff fails to allege when, where, or from whom he sought access to Jeh(
Witness materials or religious services or who and how any such request was denied.
Plaintiff fails to allege facts to supportathany Jail employee knew or should have kng
that he sought such materials or religious services. Similarly, Plaintiff fails to allege
where, how, or from whom he sought a vegetarian diet and the reasons, if any,
request was denied. For these reasons, Plaintiff fails to sufficiently allege facts to
claim for violation of his religious exercise rights and Count Il will be dismissed.
/ / /
E. Conditions of Confinement

In Counts Ill and VII, Plaintiff alleges that he was subjected to unconstitut
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conditions of confinement. To state a claim for unconstitutional conditions of confine

a plaintiff must allege that a defendant’s amtemissions have deprived the inmate of “

ment

the

minimal civilized measure of life's necessities” and that the defendant acted with deliberat

indifference to an excessive risk to inmate health or safety. Allen v.,9&kgi3d 1082
1087 (9th Cir. 1994) (citing Farmer v. Brenn&il U.S. 825, 834 (1994)); sEstate of
Ford v. Ramirez-PalmeB01 F.3d 1043, 1049-50 (9th Cir. 2002). That is, a plaintiff n

allege a constitutional deprivation that is objectively “sufficiently serious” to result i
denial of “the minimal civilized measure of life’s necessities.” Farfmgt U.S. at 834
Whether conditions of confinement rise to the level of a constitutional violation may d¢
in part, on the duration of an inmatejgesure to those conditions. Keenan v. Hi8IF.3d

1083, 1089, 1091 (9th Cir. 1996) (citing Hutto v. Finré37 U.S. 678, 686-87 (1978)).

plaintiff must also allege facts supporting that the jail official had a “sufficiently culg
state of mind,” i.e., that the official acted with deliberate indifference to inmate hes
safety. _Farmers11 U.S. at 834. In defining “deliberate indifference,” the Supreme (
has imposed a subjective test, “the officialstiboth be aware of the facts from which {
inference could be drawn that a substantial risk of serious harm existe amgst also dray
the inference.”_ldat 837. “The circumstances, nature, and duration of a deprivation
necessities must be considered in determining whether a constitutional violatiq
occurred.” Hearns v. Terhund13, F.3d 1036, 1042 (9th Cir. 2005) (quoting Johnsa
Lewis, 217 F.3d 726, 731 (9th Cir. 2000)).

Plaintiff alleges that he was placedainry cell for 36 hours during which he lack
access to a hand santizer for 24 hours and to cleaning supplies for an additional 1
Although not entirely clear, it appears that Plaintiff was placed in a dry cell because
violated jail rules or officials were concerned that he might otherwise pose a hajz
himself or others. In any event, Plaintiff only alleges that he was held in the dry cell
hours and fails to allege facts to support &mgt Defendant acted with deliberate indifferer
to a substantial risk of serious harm by holding him in the dry cell. Accordingly, Plg

fails to state a claim in Count Ill.

-12 -
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In Count VII, Plaintiff alleges that he was held in Administrative Segregation fq
days during which he was not “offered” outsi@ereation. Plaintiff fails to allege whe

where, or from whom he requested outside recreation or who denied him such rec

Plaintiff accordingly fails to state a claim for unconstitutional conditions in Count VII{

F. Disciplinary Proceedings

Plaintiff designates Count VIII as a claim concerning disciplinary proceedings.

asserts that Sergeant Peel, a classifinatifficer, violatedhis rightsby holding him in
Administrative Segregation for 7-8 days longer than a 30-day review period without h
a hearing. Plaintiff also asserts that heked a means to voice his concerns abou

conditions.

br 80
N,

reatic

plding

his

A pretrial detaineehas a substantive due process right against restrictions that arour
r

to punishment for a criminal offense. Valdez v. Rosenh&®@ F.3d 1039, 1045 (9th Cir.

2002) (citing United States v. Salerd®1 U.S. 739, 746 (1987); Bell v. Wolfiséi1 U.S.
520, 535 (1979); Redman v. County of San Djeéi® F.2d 1435, 1440-41 (9th Cir.199

(enbanc)). Thisrightis violated if restrictions are “imposed for the purpose of punishm
Bell, 441 U.S. at 535. But jail officials amntitled to impose restrictions to effe
confinement, and detention will necessarily affect a detainee’s ability to live as comfda

as he might like; @e minimis level of imposition is permissibfe.ld. at 539 n.21. Thusg

® Thus:
Not every disability imposed during pretrial detention amounts to
“punishment” in the constitutional sense, however. Once the Government has
exercised its conceded authority to detain a person pending trial, it obviously
Is entitled to employ devices that are calculated to effectuate this detention.
Traditionally, this has meant confinement in a facility which, no matter how
modern or how antiquated, results in restricting the movement of a detainee in
a manner in which he would not be reged if he simply were free to walk
the streets pending trial. Whether it be called a jail, a prison, or a custodial
center, the purpose of the facility is to detain. Loss of freedom of choice and
privacy are inherent incidents of confinement in such a facility. And the fact
that such detention interferes with the detainee’s understandable desire to live
as comfortably as possible and with as little restraint as possible during
confinement does not convert the conditions or restrictions of detention into
-13 -
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unconstitutional punishment does not occur whemgdvernmentimposes restrictions as part

of legitimate operational concerns to ensure security and orderat &10. However

imposition of punishment for violation of rules does require the procedural prote

described by the Supreme Court_in Wolff v. McDonnéll8 U.S. 539, 565-66 (1974).

ctions

Mitchell v. Dupnik 75 F.3d 517, 524 (9th Cir. 1996). These safeguards are: (1) wWritter

notice of the charges at least twenty-four hquirsr to the hearing; (2) a written statement

by the fact-finder as to the evidence relied on and reasons for the disciplinary action;
a limited right to call witnesses and present documentary evidence when it would

unduly hazardous to institutional safety or correctional goals to allow the inmate to

and (
not

do s¢

Wolff, 418 U.S. at 565-66. Thus, to assert axchair denial of due process in connection

with disciplinary proceedings, a plaintiff must allege the circumstances surrounding th

disciplinary charge, the safeguard(s) he was allegedly denied, and the punishment immpos

Plaintiff fails to allege when the relevant events occurred, nor why he was held ir

administrative segregation. Further, he failaltlege facts to support that he was denied
of the Wolff safeguards. For all of these reasons, he fails to state a claim against
Count VIII and Peel and they will be dismissed.

G.  Grievance Process

In Count X, Plaintiff alleges that DO Colvin “made the [grievance] prof

unavailable . . . by avoidance” and by telling Plaintiff that issues he wished to grievs

not grievable. “There is no legitimate claimarftittement to a [jail] grievance procedurg.

Mann v. Adams855 F.2d 639, 640 (9th Cir. 1988). But if there is an established grie

procedure, the denial of access to the grievance proegstate a constitutional violatior

Bradley v. Hal] 64 F.3d 1276, 1279 (9th Cir. 1995), abrogated on other grouriisaoyv.

any

Peel

eSS

e Wer

l”

/anCe

l.

Murphy, 532 U.S. 223 (2001); Valandingham v. Bojorqu#a6 F.2d 1135, 1138 (9th Ci[
n fo

1989). The “government” to which the First Amendment guarantees a right to petiti

redress of grievances includes jail authorities. ,18dIF.3d at 1279 (citing Soranno’s Gas

“punishment.”
Bell, 441 U.S. at 537.
-14 -

CO,




JDDL-K

© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

Inc. v. Morgan874 F.2d 1310, 1314 (9th Cir.1989)). It does not, however, entitle a pri

to a particular resolution of a grievance.

To the extent that Plaintiff sought to grieve non-grievable matters, he fails to §
claim because he was not denied access to an available grievance process for sucf
Otherwise, Plaintiff merely conclusorily asserts that Colvin denied him access
grievance process. Plaintiff fails to allege when, where, or how he sought to (
grievance process, what he was attemptirggyigve, or facts to support that Colvin deni
him access to grieve grievable matters. As noted above, vague and conclusory allg
are insufficient to state a constitutional violation. Ivéy3 F.2d at 268. Accordingly
Plaintiff fails to state a claim against Defendant Colvin in Count X and both wi
dismissed.

V. Leave to Amend

For the foregoing reasons, Plaintiff’'s Complaint will be dismissed for failure to
a claim upon which relief may be granted. Within 30 days, Plaintiff may submit 3
amended complaint to cure the deficiencies outlined above. The Clerk of Court wi
Plaintiff a court-approved form to use for filing a first amended complaint. If Plaintiff
to use the court-approved form, the Court may strike the amended complaint and disrn
action without further notice to Plaintiff.

Plaintiff must clearly designate on the face of the document that it is the
Amended Complaint.” The first amended complaint must be retyped or rewritten
entirety on the court-approved form and may not incorporate any part of the o
Complaint by reference. Plaintiff may include only one claim per count.

Afirstamended complaint supersedes the original complaint. Ferdik v. BoBBa
F.2d 1258, 1262 (9th Cir. 1992); Hal Roach Studios v. Richard Feiner, 890F.2d 1542
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1546 (9th Cir. 1990). After amendment, the Court will treat an original complaint as

nonexistent._FerdjkB63 F.2d at 1262. Any cause of action that was raised in the or
complaint is waived if it is not raised afirst amended complaint. King v. Atiye8il4 F.2d
565, 567 (9th Cir. 1987).
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VI.  Motion for Appointment of Counsel

As noted above, Plaintiff has filed a motion for appointment of counsel. (Do

C. 4.)

Plaintiff seeks the appointment of counsel because he is indigent, the complexity| of tt

iIssues, and his very limited access to a lavatyjg and inability to find counsel who wou
represent him on jpro bono basis.

There is no constitutional right to the appointment of counsel in a civil casb/e8e

d

D

673 F.2d at 269. In proceedingsforma pauperis, the court may request an attorney| to

represent any person unable to afford one. 28 U.S.C. § 1915(e)(1). Appointment of

COuN:

under 28 U.S.C. 8§ 1915(e)(1) is required only when “exceptional circumstances” are presel

Terrell v. Brewey 935 F.2d 1015, 1017 (9th Ct991). A determination with respect

to

exceptional circumstances requires an evaluation of the likelihood of success on th¢ mel

as well as the ability of Plaintiff to articulate his claipnse se in light of the complexity of

the legal issue involved. IdNeither of these factors is dispositive and both must be vigwed

together before reaching a decision.” (lglioting_Wilborn v. Escalderoi89 F.2d 1328
1331 (9th Cir. 1986)).

Having considered both elementBlaintiff has not shown that exception
circumstances are present that would require the appointment of counsel in thi
Plaintiff is in no different position than mapyo se prisoner litigants. Thus, the Courtw
deny without prejudice Plaintiff's motion for appointment of counsel.

VIl.  Warnings

A. Release

al

S Cas

Plaintiff must pay the unpaid balance of the filing fee within 120 days of his release

Also, within 30 days of his release, he muster (1) notify the Court that he intends to p
the balance or (2) show good cause, in writing, why he cannot. Failure to comply ma

in dismissal of this action.

B. Address Changes

ay

/ rest

Plaintiff must file and serve a notice of a change of address in accordance with Rul

-16 -
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83.3(d) of the Local Rules of Civil Procedurlaintiff must not include a motion for oth

relief with a notice of change of address.ldfa to comply may result in dismissal of this

action.
C. Copies

Plaintiff must submit an additional copy of every filing for use by the Court.

LRCiv 5.4. Failure to comply may result irethiling being stricken without further notige

to Plaintiff.

D. Possible “Strike”

Because the Complaint has been dismissed for failure to state a claim, if Plaint
to file an amended complaint correcting thdiaencies identified in this Order, th
dismissal may count as a “strike” under the “3-strikes” provision of 28 U.S.C. § 19
Under the 3-strikes provision, a prisoner nmet bring a civil actioror appeal a civil
judgmentin forma pauperis under 28 U.S.C. 8§ 1915 “if the prisoner has, on 3 or more
occasions, while incarcerated or detained in any facility, brought an action or apps
court of the United States that was dismissed on the grounds that it is frivolous, ma
or fails to state a claim upon which relief may be granted, unless the prisoner is
imminent danger of serious physical injury.” 28 U.S.C. 8§ 1915(9).

E. Possible Dismissal

If Plaintiff fails to timely comply with every provision of this Order, including thg

warnings, the Court may dismiss this action without further notice F&elik 963 F.2d at

1260-61 (a district court may dismiss an actionfédure to comply with any order of the

Court).
IT IS ORDERED:
(1) Plaintiff's Application to Proceelh Forma Pauperisis granted. (Doc. 2.)

11%
—_

See

ff fail

e

15(9)

Drior
bal in
iciou

und

2Se

(2)  Asrequired by the accompanying Ordaihe appropriate government agency,

Plaintiff must pay the $350.00 filing fee and is not assessed an initial partial filing fe
(3) The Complaint isismissedfor failure to state a claim. (Doc. 1.) Plaintiff h

30 daysfrom the date this Order is filed to file a first amended complaint in compliance

-17 -
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this Order.
(4) If Plaintiff fails to file an ameded complaint withir80 days, the Clerk of
Court must, without further notice, enter a judgment of dismissal of this action with prejudic
that states that the dismissal may count as a “strike” under 28 U.S.C. § 1915(9).
(5) The Clerk of Court must mail Plaintiff a court-approved form for filing a givil
rights complaint by a prisoner.
(6) Plaintiff’'s motion for appointment of counseldsnied (Doc. 4.)
DATED this 16th day of July, 2013.

(e, C A s

obert C. Broomfield “
enlor United States District Judge
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Instructions for a Prisoner Filing a Civil Rights Complaint
in the United States District Court for the District of Arizona

1. Who May Use This FormThe civil rights complaint form is designed to help incarcerated
persons prepare a complaint seeking relief foroéation of their federal civil rights. These
complaints typically concern, but anet limited to, conditions of confinementhis form
should not be used to challenge your conviction or sentencé you want to challenge a state
conviction or sentence, you should file difpen under 28 U.S.C. § 2254 for a writ of habeas
corpus by a person in state @agst. If you want to challenge a federal conviction or sentence,
you should file a motion under 28S.C. § 2255 to vacate sentence in the federal court that
entered the judgment.

2. The Form Local Rule of Civil Procedure (LRCiv) 3.4(a) provides that complaints by
incarcerated persons must be filed on the court-approved formThe form must be typed or
neatly handwritten. The form must be completely filled in to the extent applicable. All
guestions must be answered clearly and concisely in the appropriate space on the form. If
needed, you may attach additional pagetno more than fifteen additional pagesof standard
letter-sized paper. You must identify whiphart of the complaint is being continued and
number all pages. If you do not fill out the fopmoperly, you will be asked to submit additional

or corrected information, which may delay the processing of your action. You do not need to
cite law.

3. Your Signature You must tell the truth and sign the form. If you make a false statement of
a material fact, you may be prosecuted for perjury.

4. The Filing Fee The filing fee for this action is $3%M. If you are unable to immediately
pay the filing fee, you may request leave to prodeddrma pauperis. Please review the
“Information for Prisoners Seeking Leave to Proceed with a (Non-Habeas) Civil Action in
Federal Courtn Forma Pauperis Pursuant to 28 U.S.C. § 1915” for additional instructions.

5. Original and Judge’s Copyrou must send aoriginal plus one copyof your complaint and

of any other documents submitted to the Covdadu must send one additional copy to the Court

if you wish to have a file-stamped copy of the document returned to you. All copies must be
identical to the original. Copies may be legibly handwritten.

6. Where to File You should file your complaint in the divisievhere you were confined
when your rights were allegedly violated Sed_RCiv 5.1(a) and 77.1(a)f you were confined

in Maricopa, Pinal, Yuma, Laa2, or Gila County, file in the Phoenix Division. If you were
confined in Apache, Navajo, Coconino, Mebka or Yavapai County, file in the Prescott
Division. If you were confined in Pima, Coeki Santa Cruz, Graham, or Greenlee County, file
in the Tucson DivisionMail the original and one copy ofthe complaint with the $350 filing

fee or the application to proceedn forma pauperis to:

Revised 3/9/07 1



Phoenix & Prescott Divisions OR Tucson Division

U.S. District Court Clerk U.S. District Court Clerk

U.S. Courthouse, Suite 130 U.S. Courthouse, Suite 1500
401 West Washington Street, SPC 10 405 West Congress Street
Phoenix, Arizona 85003-2119 Tucson, Arizona 85701-5010

7. Change of AddressYou must immediately notify the Court and the defendants in writing
of any change in your mailing addredzailure to notify the Court of any change in your
mailing address may result in the dismissal of your case.

8. Certificate of ServiceYou must furnish the defendanwith a copy of any document you
submit to the Court (except the init@mplaint and application to procei@dor ma pauperis).

Each original document (except the initial complaint and application to pracdedna
pauperis) must include a certificate of service on kst page of the document stating the date

a copy of the document was mailed to the de#mts and the address to which it was mailed.
SeeFed. R. Civ. P. 5(a), (d). Any documegteived by the Court that does not include a
certificate of service may be stricken. A certificate of service should be in the following form:

| hereby certify that a copy of the foregoing document was mailed
this (month, day, year) to:
Name:
Address:
Attorney for Defendant(s)

(Signature)

9. Amended Complaintlf you need to change any of the information in the initial complaint,
you must file an amended complaint. Thesaded complaint must be written on the court-
approved civil rights complaint form. You méle one amended complaint without leave
(permission) of Court before any defendantdrasvered your original complaint. Sesd. R.

Civ. P. 15(a). Afteany defendant has filed an answer, you must file a motion for leave to
amend and lodge (submit) a proposed amended complaint. LRCiv 15.1. In addition, an
amended complaint may not incorporate by reference any part of your prior complaint. LRCiv
15.1(a)(2). Any allegations or defendants not included in the amended complaint are
considered dismissed All amended complaints are subject to screening under the Prison
Litigation Reform Act; screening your amendment will take additional processing time.

10. Exhibits You should not submit exhibits with the complaint or amended complaint.
Instead, the relevant information should be parag@tta You should keep the exhibits to use
to support or oppose a motion to dismiss, a motion for summary judgment, or at trial.

11. Letters and Motiondlt is generally inappropriate to i a letter to any judge or the staff
of any judge. The only appropriate way to commicate with the Couit by filing a written
pleading or motion.




12. Completing the Civil Rights Complaint Farm

HEADING:
1. Your Name Print your name, prison or inmate number, and institutional mailing
address on the lines provided.

2. Defendants If there ardour or fewer defendants, print theame of each. If you
namemore than four defendants, print the name of fivat defendant on the first line,

write the words “and others” on the second line, and attach an additional page listing the
names o#ll of the defendants. Insert the additiopage after page 1 and number it “1-

A” at the bottom.

3. Jury DemandIf you want a jury trial, you must write “JURY TRIAL DEMANDED”
in the space below “CIVIL RIGHTS COMPUAT BY A PRISONER.” Failure to do
so may result in the loss of the right to a jurgltrA jury trial is not available if you are
seeking only injunctive relief.

Part A. JURISDICTION:
1. Nature of SuitMark whether you are filing the complaint pursuant to 42 U.S.C.
§ 1983 for state, county, or city defendaf@yens v. Six Unknown Federal Narcotics
Agents for federal defendants; or “otherlf you mark “other,” identify the source of
that authority.

2. Location ldentify the institution and city where the alleged violation of your rights
occurred.

3. DefendantsPrint all of the requested informati about each of the defendants in the
spaces provided. If you are naming morntifiour defendants, you must provide the
necessary information about each additiontdigant on separate pages labeled “2-A,”
“2-B,” etc., at the bottom. Insert the additional page(s) immediately behind page 2.

Part B. PREVIOUS LAWSUITS:

You must identify any other lawsuit you hdiled in either state or federal court while
you were a prisoner. Print all of the regeésinformation about each lawsuit in the spaces
provided. If you have filed more thahrée lawsuits, you must provide the necessary
information about each additional lawsuit on a separate page. Label the page(s) as “2-A,” “2-
B,” etc., at the bottom of the page and insert the additional page(s) immediately behind page 2.

Part C. CAUSE OF ACTION:

You must identify what rights each de@lant violated. The form provides space to
allege three separate count®€ violation per coun). If you are alleging more than three
counts, you must provide the necessary inforomadibout each additional count on a separate
page. Number the additional pages “5-A,” “5-B,” etc., and insert them immediately behind page
5. Remember that you are limited to a total of fifteen additional pages.



1. Counts You must identify which civil right was violatedYou may allege the
violation of only one civil right per count.

2. Issue InvolvedCheck the box that most closalgntifies the issue involved in your
claim. You may check only one box per countIf you check the box marked “Other,”
you must identify the specific issue involved.

3. Supporting FactsAfter you have identified which civil right was violated, you must
state the supporting facts. Be as sped possible. You must state what each
individual defendant did to violate your right$there is more than one defendant, you
must identify which defendant did what a¥tou also should state the date(s) on which
the act(s) occurred, if possible.

4. Injury. State precisely how you were injdrey the alleged violation of your rights.

5. Administrative Remediesrou must exhaust any available administrative remedies
before you file a civil rights complaint. _Sd@ U.S.C. 8§ 1997e. Consequently, you
should disclose whether you have exhausted the inmate grievance procedures or
administrative appeals for each count in your complaint. If the grievance procedures
were not available for any of your counts, fully explain why on the lines provided.

Part D. REQUEST FOR RELIEF:
Print the relief you are seeking in the space provided.

SIGNATURE:

You must sign your name and print the dada signed the complaint. Failure to sign
the complaint will delay the processing of youti@t. Unless you are an attorney, you may not
bring an action on behalf of anyone but yourself.

FINAL NOTE

You should follow these instructions carefully. Failure to do so may result in your
complaint being stricken or dismissed. All qu@ss must be answered concisely in the proper
space on the form. If you need more space, you may attach no more than fifteen additional
pages. But the form must be completely filled in to the extent applicable. If you attach
additional pages, be sure to identify whigttson of the complaint is being continued and
number the pages.



Name and Prisoner/Booking Number

Place of Confinement

Mailing Address

City, State, Zip Code

(Failure to notify the Court of your change of aldress may result in dismissal of this action.)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

)
— v )
(Full Name of Plaintiff) Plaintiff, )
)
Vs. ) CASE NO
) (To be supplied by the Clerk)
(1) ;)
(Full Name of Defendant) )
(2) ;)
) CIVIL RIGHTS COMPLAINT
(3) ) BY A PRISONER
)
(4) , ) [ Original Complaint

Defendant(s). ) [ First Amended Complaint
D Check if there are additional Defendants and attach page 1-A listing them. ) D Second Amended Complaint

A. JURISDICTION

1. This Court has jurisdiction over this action pursuant to:
[128 U.S.C. § 1343(a); 42 U.S.C. § 1983
[128 U.S.C. § 1331; Bivens v. Six Unknown Federal Narcotics Agé@gsU.S. 388 (1971).
[1 Other:

2. Institution/city where violation occurred:

1 550/555



1. Name of first Defendant:

. DEFENDANTS

. The first Defendant is employed as:

at
(Position and Title) (Institution)
2. Name of second Defendant: . The second Defendant is employed as:
(Position and Title) at (Institution)
3. Name of third Defendant: . The third Defendant is employed as:
(Position and Title) at (Institution)
4. Name of fourth Defendant: . The fourth Defendant is employed as:
at

(Position and Title)

(Institution)

If you name more than four Defendants, answer the questionstéxl above for each additional Defendant on a separate page.

C. PREVIOUS LAWSUITS

1. Have you filed any other lawsuits while you were a prisoner? L] Yes ] No

2. If yes, how many lawsuits have you filed? . Describe the previous lawsuits:

a. First prior lawsuit:
1. Parties;

V.

2. Court and case number:

3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

b. Second prior lawsuit:
1. Parties;

V.

2. Court and case number:

3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

c. Third prior lawsuit:
1. Parties:

V.

2. Court and case number:

3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

If you filed more than three lawsuits, answer the questions listed above for each additional lawsuit on a separate page.



D. CAUSE OF ACTION

COUNT |
1. State the constitutional or other federal civil right that was violated:
2. Countl. Identify the issue involved. Cheokly one State additional issues in separate counts.
[1 Basic necessities L1 Mail [ Access to the court [ Medical care
[ Disciplinary proceedings [ Property L1 Exercise of religion [] Retaliation
[1 Excessive force by an officel] Threat to safety ] Other:
3. Supporting Facts. State as briefly as possible the FACTS supporting Count I. Describe exactly wha

each Defendantdid or did not do that violategbur rights. State the faatkearly in your own words without
citing legal authority or arguments.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

Administrative Remedies:
a. Are there any administrative remedies (grieeaprocedures or administrative appeals) available

at your institution? [Jyes [No
b. Did you submit a request for administrative relief on Count I? [Jyes [INo

Did you appeal your request for relief on Count | to the highest level? [1yes [INo
If you did not submit or appeal a request for adnraisie relief at any level, briefly explain why
you did not.

o o




COUNT II

1. State the constitutional or other federal civil right that was violated:

2. Countll. Identify the issue involved. Cheokly one State additional issues in separate counts.
[ Basic necessities L Mail [J Access to the court [ Medical care
[1 Disciplinary proceedings [ Property L1 Exercise of religion [ Retaliation
[J Excessive force by an officelt] Threat to safety ] Other:

3. Supporting Facts. State as briefly as possible the FAC3igporting Count Il. Describe exactly what

each Defendantdid or did not do that violategbur rights. State the faatkearly in your own words without
citing legal authority or arguments.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

Administrative Remedies.
a. Are there any administrative remedies (grieeaporocedures or administrative appeals) available

at your institution? [Jyes [INo
b. Did you submit a request for administrative relief on Count 11? dyes [INo

Did you appeal your request for relief on Count Il to the highest level? LJYes [ No
d. Ifyou did not submit or appeal a request for adnraiis®e relief at any level, briefly explain why
you did not.

o




COUNT Il

1. State the constitutional or other federal civil right that was violated:

2. Countlll. Identify the issue involved. Cheokly one State additional issues in separate counts.
[ Basic necessities L Mail [J Access to the court [ Medical care
[1 Disciplinary proceedings [ Property L1 Exercise of religion [ Retaliation
[J Excessive force by an officelt] Threat to safety ] Other:

3. Supporting Facts. State as briefly as possible the FACIUfpporting Count Ill. Describe exactly what

each Defendantdid or did not do that violategbur rights. State the faatkearly in your own words without
citing legal authority or arguments.

4.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

5.

Administrative Remedies.

a. Are there any administrative remedies (grievance procedures or administrative appeals) availa

at your institution? LJYes [ No
b. Did you submit a request for administrative relief on Count I11? [Jyes [No

Did you appeal your request for relief on Count lll to the highest level? [1Yes [1No
If you did not submit or appeal agueest for administrative relief ahy level, briefly explain why
you did not.

o o

If you assert more than three Counts, aswer the questions listed above for eaddditional Count on a separate page.



E. REQUEST FOR RELIEF

State the relief you are seeking:

| declare under penalty of perjury that the foregoing is true and correct.

Executed on

DATE SIGNATURE OF PLAINTIFF

(Name and title of paralegal, legal assistant, or
other person who helped prepare this complaint)

(Signature of attorney, if any)

(Attorney’s address & telephone number)

ADDITIONAL PAGES

All questions must be answered concisely enpiloper space on the form. If you need more space, you may
attach no more than fifteen additional pages. Batfdrm must be completely filled in to the extent
applicable. If you attach additional pages, be sudetdify which section of the complaint is being continued
and number all pages.



