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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-13-08045-PCT-DGC
Plaintiffs, ORDER

Grand Canyon Trust, et al.,

V.
Michael Williams, et al.,

Defendants.

The parties have filed cross-motions sommary judgment. Docs. 140, 146, 14
The motions are fully briefed and the Couraftteoral argument ollarch 18, 2015. For
the reasons stated below, Defendants’ Befendant-Intervenors’ motions for summai
judgment will be granted and Plaintiffs’ ti@n for summary judgment will be denied.

l. Background.

Plaintiffs include the Havasupai Tribe and various environmental groups: G
Canyon Trust, Center for Biological Diversitgnd the Sierra Club. Defendants are t
United States Forest Service; Michael Williams, Supervisor of the Kaibab Nati
Forest; and Intervenors Eiggr Fuels Resources (USA),dnand EFR Arizona Strip,
LLC.

This case arises out of the proposed renewal of operations at the Canyon M
Northern Arizona. The Canyadvine is a breccia pipe uraim mine located six miles

south of Grand Canyon NatidnBark, in the Kaibab Nainhal Forest, and four miles
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north of Red Butte, a culturally and religiously significant site for the Havasupai
other tribes. Doc. 115 11 2, 49.

In October 1984, Energy Fuels Nuclear, Inc. (“EFN”) submitted to the Fdg
Service a proposed Plan of &@ptions for the Canyon Mineh@ “Plan”). A.R. 193-221.
Pursuant to the National Environmentablicy Act (“NEPA”), the Forest Service
completed an Environmental Impact $taent (“EIS”) to address the potentia

environmental impacts to the area and cared input from fedelly recognized Indian

tribes. A.R. 461-693. OBeptember 26, 1986, the For&srvice issued a Record of

Decision (“ROD”) approving a modified veosi of the Plan. A.R915-29. Several
administrative appeals followgA.R. 3932), and the Deputy Regional Forester and Ci
of the Forest Service both affirmed the ROD.

The Havasupai Tribe filed a federaburt lawsuit challengig approval of the

Canyon Mine.See Havasupai Tribe v. United StatéS2 F. Supp. 1471 (D. Ariz. 1990).

Among other arguments, the tribe claimedttthe EIS failed to comply with NEPA.
Following a thorough analysis of the EfBe ROD, and the admistrative record, the
District Court granted summary judgmentfavor of theForest Service.ld. at 1489-
1505. The Ninth Circuit affmed in August of 1991.See Havasupai Tribe v. Unitec
States 943 F.2d 32 (9th Cir. 1991).

Shortly thereafter, EFN began constructthg mine. EFN built access road;
storage buildings, a power line, a perimeteicée diversion structures, a holding pond,
head frame and hoist, andpgort buildings. A.R. 10487Doc. 146-1 at 17; Hangar

Declaration, Doc. 53-4, §%4.Work on the mine shaft was started, and proceeded

! The tribe’s specific NEPA argumentinded the followingthe EIS (1c? failed
to consider the “no-action alternative” abt approving the Plan; (2) failed to giv
adequate consideration to the tribe’s religiamsl cultural interests in the site; (3) wa

based on incomplete hydrogeological infotima (4) failed to adequately consider the

environmental impact of disposal of radittee waste; and (5) failed to adequate
consider the environmental cumulativepacts of mining in the region.Havasupai
Tribe, 752 F. Supp. at 1490.

2 When the Court cites to page numbierslocuments filed in the docket 5Doc.

the citation will be to numbers at the topthe page assignday the Court's CM/ECF
system, not to numbers at the bottom of thgepas assigned indloriginal document.
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depth of 50 feet. A.R. 10487. When uramiprices fell in 1992, EFN placed the min
on stand-by status. For the next severalg/da mine was maintad under the interim
management portions of the Plan. A.R. 10314.

In 2010, the Forest Service desigmbteed Butte and the surrounding are
including the location of # Canyon Mine, as a Tradihal Cultural Property (“TCP”),
thereby making it eligible tbe included in the National Bister of Historic Places due
to its “ongoing, and historic cultural andligious significance to multiple tribes.”
A.R. 10616.

In January 2012, éhSecretary of the Departmenttbé Interior (“DOI”), pursuant
to the Federal Land Policy and Managemést (“FLPMA”), 42 U.S.C. § 1714(a),
withdrew approximately 633,547 acres miblic lands and 360,002 acres of Nation
Forest System lands for up to 20 yearsrirlocation and entry under the Mining Lav
of 1872 (the “Withdrawal”).77 Fed. Reg. 2317- 01 (Jdi¥, 2012); A.R. 10308-31. The
Withdrawal, which included the location ofetiCanyon Mine, had been proposed by D
in 2009. 74 Fed. Reg. 35,887-01 (July 2@09). The DOI undeok extensive study

and preparation of an EIS foee finalizing the Withdrawal. The final EIS noted the

existence of the Canyon Mine and statedagsumption that the mine would contind
operations. A.R. 8657.

In August 2011, Energyruels Resources (USA), dn (“Energy Fuels”), a
successor owner of the Canyon Mine, notifthé Forest Service @ it intended to
resume operations under the Pégoproved in 1986 A.R. 8547. In response, the Fore
Service decided to complete a valid exigtriights determination (“VER Determination”
with respect to the Canyon Ke. The purpose of the VHRetermination was to confirm
that the owner had valid righte the uranium mineral depits. AlthoughEnergy Fuels
had asserted in its initial letter to the For@stvice that it did not believe any addition:

government approvals were required betbie mine reopened (A.R. 443), Energy Fus

agreed to withholghaft sinking until the VER Determation was complete (Doc. 123-2

at 2-3). The VER Determitian was finished on April 18012, and found that Energy
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Fuels had valid existing mineral rightsté Canyon Mine. A.R. 10483-528.
The Forest Service also undertook airf Review.” A.R. 10592-637. The

review was conducted by a 13-person intergigtary team with expertise in mineral

UJ

and geology, surface and growater, air quality, transportat, tribal consultation,
heritage resources, vegetation, NEPA, andogzonomic issues. A.R. 10597. Among
other matters, the team evaluated the suffeyieof the Plan andhe original EIS and
ROD,; historical and religioussues related to local tribesglimding tribal consultation in
connection with the EI&and ROD; sensitive tribal sitemcluding Red Butte; the effect
of resumed operations on the quality of, aurface water, and groundwater; and the
effect of resumed mine operations onldhfe and any threatened, endangered, |or
sensitive species. A.R. 10592-637.
The Mine Review was completed on J@% 2012, and concluded that operations
could resume at the Canyon Mine under thgimal Plan. The MindReview made this
finding:
[T]he Forest [Service] undertook a review of the 1986 Environmental
Impact Statement and Record ofddsion, and associated documents.
Resource specialists from the Kaibhalational Forest and Southwestern
Regional Office reviewed the documemtsdetermine if any modification
or amendment of the existing Plan@perations was required and whether
there was any new information arhanged circumstances indicating

unforeseen significant disturbance of agd resources. It was determined
that no amendment or modificati of the Plan of Operation was

required. . . . Therefore, [Energy FsieWill resume operations under the
existing Plan of Operations.
A.R. 10594

Upon learning that the mine would Weopened, the Arizona State Historic

Preservation Office (“AZSHPO”) advised the Forest Service that it should undertake

J7

full consultation under § 106f the National Historic Preservation Act (“NHPA”), 14

* The Mine Review also concluded thaetPlan remained irffect in 2012,
“According to the regulationghe plan covers the entire operation and is in effect from
approval until the time that finaéclamation is completed. . .The approved 1986 [Plan
IS currently in eféct.” A.R. 10598.
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U.S.C. 8§ 470f. A.R. 10139. Section 106 reesi a federal agencharged with issuing a
federal license for an “undeking” to consult with vadus interested parties an
evaluate the potential effeats TCPs, including identificatioof the affected properties
a determination of the potential adverse effdéotthe properties, and an identification {
methods of mitigation. 36.F.R. 88§ 800.2-800.7.

The Mine Review concluded that fall 8 106 process was not necessalf
A.R. 10593-637. Instead, the Forest Service undertook a kadwresultation process
under 36 C.F.R. 8§ 800.13(b)(3)he Forest Service sent letters to tribal leaders as we
the Advisory Council on Historic Presetin (“ACHP”), notifying them of renewed

operations at the Canyon Mine and offeringrteet and discuss potential adverse effe

to the environment and areas of religioud aultural significance. A.R. 10690-91. The

tribes and the ACHP urged the Forest Smrwo undertake a full 8 106 review, but th
Forest Service declined. A two-day congudia meeting was held with the tribes i
January 2013.

Plaintiffs filed this lawsuit on Marci, 2013, seeking declaratory and injuncti\
relief under the Administrative Procedure AtAPA”"), 5 U.S.C. 88 701-706. Doc. 1.
Plaintiffs’ amended complaint alleges four claims: (1) the Forest Service violated N
by not conducting an EIS inonnection with the VER Detaination; (2) the Forest
Service violated the NHPA by failing to comfdea full 8 106 review prior to approving
resumed operations at the Canyon Mine;tli8) Forest Service violated the NHPA b
conducting a review under § 800.13(b)(3pd (4) the VER Determination failed tq
consider all relevant cost factors and #fere is arbitrary, capricious, and not i
accordance with the law. All gges move for summary judgment.

I. Standard of Review.

The APA allows a courto compel agency actiomnlawfully withheld or
unreasonably delayed. 5 U.S.C. § 706(A)claim to compel action may proceed “onl
where a plaintiff asserts thah agency failed to takediscreteagency action that it is
required to také Norton v. S. Utah Wilderness Allianc42 U.S. 55, 64 (2004)
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(emphasis in original)lsee Hells Canyon Preservatioro@cil v. U.S. Forest Sens93
F.3d 923, 932 (& Cir. 2010).

A court may set aside a final agency attimder the APA only if it is “arbitrary,
capricious, an abuse of discretion, or otheawn®t in accordance with law.” 5 U.S.d.
8§ 706(2)(A). “This standard of review thighly deferential, presuming the agengy
action to be valid and affirming the agenagtion if a reasonable basis exists for its
decision.” Nw. Ecosystem Alliance v. U.S. Fish & Wildlife Se#r5 F.3d 1136, 1140
(9th Cir. 2007) (quotingndependent Acceptaa Co. v. California204 F.3d 1247, 1251
(9th Cir. 2000)). TheAPA does not allow a court to aitgrn an agency action simply
because the court disagrees with the actiddee River Runners for Wilderness .
Martin, 593 F.3d 1064, 1070¢®Cir. 2010).

lll.  Was the VER Determination Required?
Plaintiffs argue that the VER Determation was required blaw because of the

Withdrawal, and therefore constituted “agg action” reviewable under the APA,

o

“major federal action” that triggered NEPAnd an approval of a we*undertaking” that
triggered § 106 review undéne NHPA. Because the natuwethe VER Determination
affects so many issues in this case, tloeir€Cwill address it bef@ considering other
arguments made in the summary judgment briefing.

A. Nature of the VER Determination.

The purpose of the VER Determination vie®valuate whether the owners of the
Canyon Mine had valid legal righto the uranium erthey would be mimg. As part of
the Determination, certified mineral examimeamployed by the Forest Service visited

the mine site, reviewed mining claims rets), evaluated ore deposits, toured faciliti

D
(72]

operated by the owner, and conthd an economic evaluati of the mine. A.R. 10482-
527. The examiners concluded that the ngnclaims “were valid at the time of thg
[Withdrawal] and continue to be valat the present time.” A.R. 10482.

A\)”4

The Forest Service completed the VBERtermination before approving renewegd

operations at the Canyon Mine, but the deteation itself had no binding legal effect.
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The Forest Service does not have responsibility for determining the validity of mining

claims on federal lands. That respoiigib has been delegated to the DOI, ar
specifically to the Bureau of Land Managerh¢“BLM”) within the DOI (the Forest

Service is in the Departmemwf Agriculture). The DOI, nothe Forest Service, has

adjudicative authority to declammining claims valid or invalid. Cameron v. United
States 252 U.S. 450, 460 (1920)&&retary of Interior chargewith determining validity
of mining claims); Forest Service Maal (“FSM”) § 814.11 (A.R. 7284).

Because the Forest Service supervises saetches of federal land that inclug

mining operations, however, it can perform R/BDeterminations ufer an interagency

agreement with BLM. FSM § 2814.11 (A.R.8A); Linden Declaration, Doc. 53-2, 1 6.

These determinations are made for internal purposes. As the First Service M
explains, they enable the Fete&Service to make “a decisiom whether or not to contes
the claim.” FSM § 2819.1 (A.R.312). But the actual claigontest must be adjudicate
by BLM and the DOIl. FSM 88814.11, 2819.1 (A.R. 7284312). Asthe Forest

Service Manual confirms: “No adjudicative powes been given to ¢hForest Service.

Thus, statements about validity [of mining ota] are statements of belief and not formal

determinations.” FSNg 2819 (A.R. 7311).
Plaintiffs do not dispute these basictia They argue, however, that thing

changed when the land on wh the Canyon Mine is tated was withdrawn by the

Secretary of the Interior. &y argue that the Withdrawalot statutes or regulations

governing mining generally, required thaVBR Determination be completed before th
Canyon Mine could resume operations.

B. Legal Effect of the Withdrawal.

The Withdrawal affectedmore than one million feddig-owned acres north and
south of the Grand Canyon, closing thenmioeral location and entry for a period of 2
years. 77 Fed. Reg. 2317-QJan. 17, 2012); A.R. 10308-31. The Withdrawal did 1
prohibit all uranium mining omhe withdrawn lands. Rathet prohibited “location and

entry,” which is the process by which an widual enters public lands to find ang
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establish a valid mining claimMount Royal Joint fgure v. Kempthornet77 F.3d 745,
750 n.3 (D.C. Cir. 2007).

Prior to the Withdrawal, the lands were open for location and entry. The Mi
Law of 1872 provides that “allaluable mineral deposits in lands belonging to the Uni
States . . . shall be free and open to ergtion and purchase[.]” 30 U.S.C. § 2]
Individuals can enter federal land, explorerfanerals, and stake their right to a claim &
“[e]stablishing the exterior lines of a mining claim or site” and “[r]lecording a notice
certificate of location.” 43 C.R. § 3832.1. Such claims c#men become the subject g
proposed plans for the operation of a mifidae Withdrawal remowthe land from this
open exploration and claim gmess and thereby foreclos#ie establishment of new
mining claims in the future.

The Withdrawal did not @guish mining rights that already existed. To ti
contrary, it was “subject to valid existing riglitsA.R. 10310. This means that existin
mines like the Canyon Mine could continuedperate. Indeed, the Withdrawal's El
specifically contemplated that four uramumines, including the Canyon Mine, woul
continue in operation. A.R0314 (“There are four minestwin the withdrawal area that
have approved plans of operations that peetla Secretary’s withdrawal proposal. T
Pinenut, Kanab North, an@anyon mines were approved in the late 1980s and
operating under the interim magyemnent plansl[.]”).

The Withdrawal also contemplated thaici owners with valid existing rights a
the time of the Withdrawal, but no operatimgne, could submit a plan of operation for

uranium mine for approval:

Withdrawals under section 204 of tRePMA must be made subject to
valid existing rights, which meanthat new mineral exploration and
development could still be authorizathder the withdrawal on valid
existing mining claims. The . . . s@ios developed for the EIS indicate
that potentially 11 mines could ddep with a full withdrawal, including
the four mines currently approved].]

A.R. 10314-15.
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The Withdrawal also addressed when VE&erminations would be required. |
stated thahewplans of operations would be appeavonly if BLM or the Forest Service
first determined that the parties submitting filans had valid existing mineral rights 3
the time of the Withdrawal:

On withdrawn lands, neither the BLNbr the Forest Service will process a
new. . . plan of operationantil the surface managg agency conducts a
mineral examination and determinggt the mining claims on which the
surface disturbanceomld occur were valid as dhe date the lands were
.. . withdrawn.

Id. (emphasis added).

This is consistent with relevamegulations and guidance documents. BL
regulations specifically address the rules #ygily to withdrawn lands. They state tha
after the date of a withdrawal, “BLM will n@tpprovea plan of operations . . . until BLM
has prepared a mineral examination repoa3 C.F.R. § 3809.100(a) (emphasis adde
They do not suggest thatvVdER Determination is requirefdr an already-approved plar,

of operations.

Section 8.1.5 of the BLM Surface Mgy@ment Handbook addresses previous

approved plans:

[A]lpproved Plans of Operations that igen place prior to the withdrawal
or segregation datare not subject to the mandatory valid existing rights
determination procedurest 43 C.F.R. 3809.100(a)These operations may
continue as accepted or apprdveand do not require a validity
determination unless or untiiere is a material changethe activity. . . .

A.R. 11602.

This guidance comes from BA, not the Forest Service. But as noted abo)
BLM is the primary agency responsible fdetermining mining @im validity, and its
parent, DOI, is the agency thaithdrew the lands at issue this case. The guidance @
BLM on the effect of the With@wal is therefore highly rekant. In addition, when the
Forest Service was asked in a public fonwrhrether it had regulations specifying when

VER Determination would be required withdrawn lands, it provided this answer:

-9-
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The Department of Interior (BLM) ithe adjudicator of mining claims for
the federal mineral estate includimginerals located on National Forest
System Lands. The BLM does havguhations addressing when to require
a valid existing rights determination fands that have been segregated or
withdrawn at 43 C.F.R. 3809.100(alx is the policy of the Forest Service
to be consistent with BLM directiorOnce the lands have been segregated
or withdrawn, the Forest Service will napprovea plan of operation
without first determining ivalid existing rights exist.

A.R. 7691 (emphasis addedge alsd.inden Declaration, Doc. 53-2, 1 6-7.

From these sources, the Court codel that a VER Determination was not
legally required before operations at the @anMine could resume. The Canyon Mine
Plan of Operations had beapproved in 1986. A resumepii of operations at the ming
did not require approval oA new plan. Thus, the reknt regulations and policy
statements did not regeia VER Determination.

Plaintiffs argue that the Withdrawakas “subject to Ma existing rights”
(A.R. 10310) and that a VERetermination was therefore required. But there is
difference between valid existing rights aadvalid existing rights determination, and
neither the Withdrawal nor the FLPMA requr@a determination. The fact that the
Withdrawal was “subject to valid existingghits” meant that it did not extinguish valig

rights in existence at the time of the Witadhal; it says nothingbout when or how a

a

review of those rights must occur. When the Withdrawal did address the requiremgnt «

VER Determinations, it said ¢y would be required only f&dnew” plans of operations.
A.R. 10314-15.

Plaintiffs also cite t@ statement from § 2803 of therest Service Manual which

directed the Service to “[e]nsure that vadigisting rights have been established befare

allowing mineral or energy activities in coregsionally designated arithdrawn areas.”

Doc. 140-5 at 2. Plaintiffs argue th#tis sentence requires the Forest Service|to

complete a VER Determination beforeyamineral activity can occur on withdrawn

lands, even activity at an already-approvedani The Court does not read the sentence
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so broadly. In light of the very specifguidance provided in éhBLM regulations and
Handbook, and the Forest Service’s publichtedl policy of followng that guidance, the
Court reads the word “allowingh this sentence to mean thhe Forest Service will not
allow new mining activities on withdrawn lasdwithout first completing a VER
Determination. This reading comports withe Forest Service’s own statement th
“[o]nce the lands have been segregateditrdrawn, the Forest Service will napprove
a plan of operation withoutrt determining if valid exigtig rights exist.” A.R. 7691
(emphasis added). It also squares witle Withdrawal’'s requirement of a VER
Determination only for &new” plan of operations. A.R. 10314-15.

In summary, because nowelan was required fothe Canyon Mine after the
Withdrawal, the relevant regulations agdidance documents did not require a VE
Determination. Mining codl have resumed without one.

C. The Practical Effect ofthe VER Determination.

Although not a legal requirement, the retsuggests that agpletion of the VER
Determination was a practical requiremeniobe the Canyon Mine resumed operation
On September 23, 2011, therést Supervisor, Michael Wams, wrote a letter to the
executive vice president of EggrFuels. Mr. Williams explined that ‘[a] mineral exam
Is scheduled to determineyibur company has valid existimgyhts for the Canyon Mine
location. This is a requirement for apyblic domain lands managed by the Fore
Service that have been withdrawn from minerary[.]” A.R. 12429 Doc. 126-12 at 1.

In a conference call with the Kaibabila Tribe on Januarg0, 2012, in which
Mr. Williams participated, an eptoyee of the Forest Service explained that “the mine
exam will need to be congied before they start wo at the Canyon Mine.”
A.R. 10335; Doc. 118-15 at 1. The neddy, in a telephone conversation with th

% The Court reaches the same conclusidth respect to § 2813.3 of Fored
Service Manual cited by Plaiffs: “Otherwise the use of \idity determinations should
be limited to situations whenealid existing rights must beerified where the lands in
qguestion have been Wwdrawn from mineral entry[.]” AR. 7310. The “situations” where
such rights must be verifieds shown above, are the apioef new mining operations
on withdrawn lands.
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Hualapai Tribe, Mr. Williamsstated that Energy Fuels bwld not be able to move
forward without VER uder the mineral withdrawal.” A.R. 1034Rpc. 118-18 at 1.

The VER Determination itself sugded that it was required for renewe
operation of the mine: “It is Forest Servigelicy (FSM 2803.5) to only allow operation
on mining claims within a withdrawal #@b have valid existing rights (VER)."
A.R. 10486;see alsal0487, 10489. Althougkhis statement is crect to the extent it
suggests that mining operations on withdrdamds must have valid existing rights, it i

incorrect, for the reasons explained abote,the extent it sygests that a VER

lv2)

[72)

Determination was legally reqeid before the Canyon Mine could resume operatigns.

The Forest Service concedes that the legalerstanding of some of its employees w
incorrect, but this does not aihge the fact that these emyges took the position with
Energy Fuels and the tribes tl@aaVER Determination was required.

Other communications make clear titatergy Fuels chose not to proceed wi
renewed operations until the VER Deterntioa was finished. A letter from Energy
Fuels’ executive vice president to Forest Service employees congéngiprocess of the
VER Determination stated: “We would like to get the sample analysis turned arou
early as possible so that we can hopefulbselthis out and proceed with our productig
plans.” Doc. 118-16 at 1. An email fronfarest Service employee to representatives
the Kaibab Paiute Tribe, sent the dayeafthe January 10, 2012 conference c

mentioned above, contained this stateméntalled our geologist, and was told the

[Energy Fuels] will not be doing any ‘shaft sinking’ aé thite until the mineral exam is

completed.” A.R. 10348; Doc. 126-13 at 1.

Thus, even though théaw did not require the ME Determination, these
communications show that the Forest Service, Energy Fuels, and interested trik
understood that mine opéns would not resume until it was completed. It wag
practical if not a legal requirement.

IV.  Threshold Matters.
Defendants raise four thiegdd matters: (1) Plaintiffsack Article 11l standing on
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two claims, (2) Plaintiffslack prudential standing orclaim four, (3) the VER
Determination is not a final agency actiambgct to judicial review, and (4) collatera
estoppel bars two claims.

A. Article 1l Standing.

“To satisfy Article llI's standing requiraents, a plaintiff must show (1) it ha
suffered an ‘injury in fact’ that is (a) norete and particularized and (b) actual
imminent, not conjectural or hypothetical;) (Bhe injury is fairly traceable to the
challenged action of the defendant; and (3) likisly, as opposed tmerely speculative,
that the injury will be redresdeby a favorable decision.Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc528 U.S. 167, 1881 (2000) (quoting_ujan v.
Defenders of Wildlife504 U.S. 555560-61 (1992)).

Defendants argue that Plaintiffs lackrgtang to bring claims one and four. Clair]

one asserts that the Forest\va®e, in completing the VER Dermination, violated NEPA

by not conducting an EIS. Claim fousserts that the VER Determination failed {o

L1

account for several costs. Defendants argueRlzamntiffs
from the VER Determination, butom the Plan approvedh 1986. Several of the
declarations submitted by Pl&ffs do not addresgthe VER Determination; rather, they
appear to seek modification of the Plan. ThHdsfendants argue, Plaintiffs have failed
demonstrate any injury tracealtethe VER Determination.

Plaintiffs argue that they suffered “coate injuries to thir environmental,
cultural and procedural interests [that] stdmrectly from the [VERDetermination] and
the agency'’s failure toomply with NEPA and the NHPA.'Doc. 151 at 6. They assel|

that the VER Determination permitted miningresume and thus ttatens their interests

in the land surrounding the @gon Mine. Plaintiffs havesubmitted the declarations of

> Defendants also argue that Plaintiffack standing to bring claim two

Defendants characterize the claim as a dichetlenge to the VER Determination, but

claim two asserts that the fest Service was required tonduct a consultation unde
§ 106 of the NHPA before allowing mining to continugeeDoc. 151 at 7.t does not
concern the VER Determination. Defenti&rarguments, which faus entirely on the

VER Determination, are therefore insufficigot challenge Plaintiffs’ standing to bring

claim two.
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Don Watahomigie and Rex Tilousn behalf of the Havapai Tribe, Roger Clark on
behalf Grand Canyon Trust, Ki@rumbo on behalf of the &ira Club, and Robin Silver
on behalf of the Center f@iological Diversity. Docs. 37, 37-8. Theyalso submitted
supplemental declarations of Clakd Silver. Docs. 151-1, 151-2.

Declarations of the tribal representatives show that tmeye historical and
religious interests in the laadsurrounding the mine and on ialin the mine is located.
The Court concludes that fedéaction taken without due esideration of environmenta
or historical impacts of the mine would congdtta concrete and particularized injury f{
the tribes.

“[E]nvironmental plaintiffs adequately afie injury in fact wien they aver that

they use the affected area and are personsviiom the aesthetic and recreational values

of the area will be lesseneldy the challenged activity.’Friends of the Earth528 U.S.
at 183 (quotingSierra Club v. Morton405 U.S. 727, 735 (1972)). Plaintiffs have do
just that. Roger Clark states that resuppf mining “interfere[s] with my enjoyment
of the lands within and sumading Grand Canyon National Patk Doc. 151-1, T 20.

He claims he decided not to visit the park several occasions because of the “const

dust, noise, and traffic from trucks construgtmoads and developing the Canyon Mine.

Id., 6. Robin Silver states that the mmiactivities “threaten tdestroy my aesthetic
enjoyment of the Red Butte esr due to dust, heavy trudkaffic, light pollution and

noise,” and also “limit and interfere witlmy local photographic opportunities.

Doc. 151-2, 11 12, 13. Silver also notes #nvironmental impacts caused by mining.

Id., 9§ 13-17. In addition, several declarastete they are harmed because the Fol
Service’s failure to comply ith NEPA deprived them of éhopportunity to comment or
and participate in the Forest Service decisi8eeDoc. 37-8.

Plaintiffs’ declarations are sufficient testablish injury in fact and are fairly
traceable to the VER Deternaition, which they assepermitted mining to resumeSee
Cantrell v. City of Long Beac¢t241 F.3d 674, 682 (9th C2001) (“Once a plaintiff has

established an injury i€t under NEPA, the causatiand redressability requirement
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are relaxed.”). Therefore, the fitsvo elements of standing are met.

Defendants argue that Plaintiffs havieid to demonstrate the third requirement
redressability. They argue that the R'EDetermination did notcreate any legal
consequences and was not reqliréf the Court were to walidate it, they argue, a new
VER Determination would not required and mimg would resume.

This redressability position is essentiadly argument on the merits. Defendar

ts

assert that Plaintiffs will fail to prove &h the VER Determination was necessary and

therefore invoked NEPA and N\ requirements, and thudlwfail in obtaining relief

for their grievances. But the Court cannonhsider the merits when deciding standing.

The Court must assume the trathPlaintiffs’ claims and that Plaintiffs will succeed o
the merits. SeeFriends of the Earth528 U.S. at 180-81 (theaghtiff must show that the
injury will be redressed “pa favorable decision”)Varth v. Seldin422 U.S. 490, 503
(1975) (court must take the alle¢mms of the complaint as true(ity of Waukesha v.
E.P.A, 320 F.3d 228, 235 (D.C. Cir. @8) (“Indeed, in reviewig the standing question

the court must be careful not to decide gioes on the merits ...and must therefore

assume that . . . the plaintiffs would be ssstul in their claims.”). Thus, even thouiz
h

the Court has concluded above, for conveniemdbe organization of this order, that t
VER Determination was not leljyarequired, it must assuntbat Plaintiffs will prevail
when deciding whether they hastanding to pursue their claims.

If Plaintiffs succeed on their claim that Defendants violated NEPA and the NH
the Court will order NEPAand NHPA procedure® be followed. See Pit River Tribe v.
U.S. Forest Service469 F.3d 768, 779 {® Cir. 2006). This auld certainly redress
Plaintiffs’ procedural and aestieinjuries. Thus, Plaintiffhhave satisfied the element
of standing on claims one and foukee W. Watersheds Project v. Kraayenhri2
F.3d 472, 482-83 (9th Cir. 2011) (an orgatima has standing to mg suit on behalf of
its members where a member would have standirsgie in his own giht, the interests at

stake are germane to the organization’s pwepasd neither the claim asserted nor t
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relief requested requires particijgat of the membein the suit)?
B. Prudential Standing on Claim Four.
Defendants argue that Plaintiffs lagkudential standing to bring claim four
which challenges the substancetlod VER Determination. Adral argument, Plaintiffs
stated that claim four is tied to the Minihgw of 1872, which sets forth the process |
which miners establish valiights to mineral deposifs.30 U.S.C. §§ 22-54.
To establish their allegedolation of the Mining Law, Riintiffs cite several cases
articulating and applying tests for determopwhether mining claims are valigkee, e.g.,
Independence Min. Co. v. Babbitt05 F.3d 502, 506-07 (9t@ir. 1997) (a validity
determination requires the mineral examinerdo a “field examination; collect ang
analyze samples; estimatestialue of the mineral deposind the cost of extracting
processing and marking the minerals, uithg the costs of complying with any
environmental and reclamation lawsDara v. Sec’y of Interigr820 F.2d 1535, 1541
(9th Cir. 1987)(applying “prudent-man test"Hjelvik v. Babbitt 198 F.3d 1072, 1074
(9th Cir. 1999) (applying “markability test”). They alsaite Interior Board of Land
Appeals decisions on the nature of valid clairBge, e.g.Great Basin Mine WatgHhL46
IBLA 248 (1999); Moon Mining v. HECLA Mining161 IBLA 334 (2004). Plaintiffs
argue that the Court should apply this lavthte VER Determination and find it deficient
But the Supreme Court has “interpreted’(®] of the APA to impose a prudentig

® The Court also notes thahe who challenges the violation of “a procedural rig
to protect his concrete interests can astwet I’I%ht without meting all the normal
standards” for traceabilitgnd redressabilityLujan, 504 U.S. at 572 rv. Such a litigant
need only demonstrate that he haspfacedural right that, if exercisedould protect

Py

!

ht

his] concrete interests and that those interests fall within the zone of interests protectt

gt e statute at issueDefenders of Wildlife v. U.S. Envtl. Prot. Agerd90 F.3d 946,
957 (9th Cir. 2005), rev'd ngart on other grounds kyat'| Ass’n of Hone Builders v.
Defenders of Wildlife551 U.S. 644 (2007%ee also Natural ReBef. Council v. Jewell
749 F.3d 776, 782-83 (9th Cz014). Plaintiffs’ NEPA ad NHPA claims satisfy this
requirement.

T Alternatively, Plaintiffs assert thataiin four is brought as a stand-alone AP
claim. Such a claim fails because “ther@asright to sue for a violation of the APA ir
the absence of a ‘relevant statute’ whaselation ‘forms the legal basis for [the]
complaint.” El Rescate Le%al Servs., Inc.Bxec. Office of Immigration Revie®s9
I(:i3807))42’ 753 (9th Cir. 1991) (quotihgjan v. Nat'l Wildlife Fed'n 497 U.S. 871, 883
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standing requirement” in addition tbe requirements of Article lll.Nat'| Credit Union
Admin. v. First Nat Bank & Trust Cq. 522 U.S. 479, 488 (1998):For a plaintiff to
have prudential standing undtdre APA, ‘the interest solng) to be protected by the
complainant [must be] arguablyithin the zone of interests tme protected or regulateq
by the statute . . . in question.’'Id. (quoting Ass’n of Data Processing Serv. Orgs.
Camp 397 U.S. 150, 153 (1970)). This testrist meant to be espially demanding; in
particular, there need be no indication ohgeessional purpose to benefit the would-|
plaintiff.” Clarke v. Securities Indus. Ass'479 U.S. 388, 399-400 (1987). But AP/
claims cannot be asserted wtitdre plaintiff is not the sulgct of the contested regulator
action” and “the plaintiff's interests are so mgimally related to oinconsistent with the
purposes implicit in the stawitthat it cannot be reasonably assumed that Cong
intended to permit the suit.Ashley Creek Phosphate Co. v. Nortd20 F.3d 934, 940
(9th Cir. 2005) (quotingClarke, 479 U.S. at 399). Importdy, “whether a plaintiff's
interest is within the zone amterests protected by a stauts to be determined not by
reference to the overall purpose of the Actquestion . . . , but by reference to th
particular provision of law upowhich the plaintiff relies.” 1d. (quoting Bennett 520
U.S. at 175-76).

The Court is not aware @&ny case applying the “zone of interests” test to {
Mining Law, and the partiebave cited none. The Coumust therefore look to the
“obvious purpose” of the “particular provisi” to which Plaintifs tie their claim,
Bennett 520 U.S. at 176, and determine whetRkintiffs’ interests “are among the sort
of interests [the statute was]egjifically designed to protectNat’| Wildlife Fed’'n, 497
U.S. at 886.

Section 22 of the Mining Law providesatt‘all valuable mineral deposits in land
belonging to the United States, both survegad unsurveyed, shdle free and open tg
exploration and purchas 30 U.S.C. § 22. “[A] priate citizen may enter federal land
to explore for mineral deposits” and, ifdiscovery is made, “perfect[] the claim b}

properly staking it andomplying with other statutory requirementsCalifornia Coastal
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Comm. v. Granite Rock Go480 U.S. 572, 575 (1987)The Mining Law’s “obvious
intent was to reward and encourage the disgowé minerals that are valuable in a
economic sense.United States v. ColemaB90 U.S. 59902 (1968).

Plaintiffs do not fall within the zone ahterests protected or regulated by tk
Mining Law. That law regulates mineralterests and provides procedures by whi
mining claims may be discovered and pragdct The purpose of a VER Determinatio
including the determination inighcase, is to confirm thaglid mineral rights have beer

acquired. Plaintiffs’ interestare environmental and higtal. They do not claim to

hold mineral rights at the Canyon Mine siteyr do they assert economic interests |i

those mineral rights.

Claim four alleges that the VER Detamation is flawed — that it failed to
consider and properly evaluate relevarfbimation when it concluded that the Canyd
Mine had valid existing mineraights. In essence, claim four challenges Energy Fu
rights in the uranium at the Canyon Mine. t Blaintiffs do not assert competing interes

in the uranium; they have hengaged in the proceduresaddished by the Mining Law

for acquiring mineral interests; and they didt participate in the VER Determination.

Nor does the Mining Law protect the enviroemial and historical interests Plaintiff

assert in this case. Other statutes sudkEd3A and NHPA protect such interests, but t
Mining Law does not.
Because Plaintiffs’ interests are not drginally related to . . . the purpos

implicit” in the Mining Law, see Ashley Creeld20 F.3d at 940, dy lack prudential

standing to bring claim four. To holdhetrwise would give environmental groups ar

tribes the right to challenge every grantpoivate mineral rights under the Mining Law.

Mineral claimants would be forced into tkeurts, the costs associated with validatis
rights would increase, and the “obvious pugdosf the Mining Law — to reward and
encourage mineral discovepwould be undermined.

The Ninth Circuit has often held that ply economic interestare inconsistent

with the environmental intests protected by NEPASee, e.qg., idat 945; Nevada Land
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Action Ass’n v. U.Srorest Service8 F.3d 713, 716 (9th Cir. 1993)V. Radio Servs. Co,
v. Espy 79 F.3d 896, 90®th Cir. 1996)Ranchers Cattlemen Ach Legal Fund United
Stockgrowers of Am. v. U.S. Dep’'t Agri¢l5 F.3d 1078, 1103-q8th Cir. 2005). Thus,
plaintiffs asserting economic injuries lagkrudential standingunder NEPA. “The

purpose of NEPA igo protect the environment, nthe economic interests of thosg

v

adversely affected by agency decisionblévada Land Actigr8 F.3d at 716. This case

presents the same situation in reverse —‘d¢bhgious purpose” of the Mining Law is to

protect economic interests in mineral defmsnot the environmental or historica
interests held by Plaintiffs.

Plaintiffs’ argue thaMatch-E-Be-Nash-She-Wish BaotiPottawatomi Indians v.
Patchak 132 S. Ct. 21992012), compels a different result. Ratchak the Supreme
Court held that the owner of property neéhe site of a proposed Indian casino had
prudential standing to challenglee decision of the Secreyaof the Interior to acquire
nearby property under thedian Reorganization Actld. at 2211-12. The government
argued that the owner’s interesighe land’s use were not withthe zone of interests of
the Act, which focused on land acquisitiold. at 2210. The Court disagreed, finding
that the Act dealt with land use generadnd required the Secretary to considLr
“potential conflicts ofland use that may arise” from acquisitionsl. at 2211 (internal
guotations and citations otted). Consequently, the owr’'s interests arguably fell
within the zone of interests protected b tAct, as “neighbors to the use . . . afe
reasonable — indeed, predictable -leimgers” to the agncy decision.ld. at 2212.

Unlike Patchak Plaintiffs’ interests do not guably fall within the zone of
interests protected by the Ming Law. The statute iRatchakrequired the government

to consider interests like those assertedtliy plaintiffs. Plaintiffs have cited ng

~ ® Plaintiffs also argue theiAPA claim is tied to tha"LPMA. The Court rejects
this argument because the sectiohshe statute to which Ptlaiffs cite do not relate to
validity determinations or mineral examinationSee43 U.S.C. 8§ 1701(a)(4), 1702(j),
1714(a). These sections deal with the DQlighority to withdraw land and do not
gr%lld(e)t(hci Court with any relevantao apply in deciding claim fourSee5 U.S.C.
a)(2).
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provision of the Mining Law that reqas the government to consider their
environmental or historical interests whessassing the validity of mineral claims. And
the specific section of the Mining Law asue here, which must be the focus of the
Court’'s prudential standing analysis, issdmed to open up fedd land to mineral
exploration and the establishment of validnmg claims. 30 U.&. 8§ 22. It says

nothing about the interests asserted by PfésntiNor can it be said that Plaintiffs ar

[1°)

foreseeable challengers of a BLM or For8stvice decision validating mineral rights

especially when they have not citediagle case involving such a challenge.

Plaintiffs also citeThomas v. Morton408 F. Supp. 1361,370 (D. Ariz. 1976),
for the proposition that the general publisl@a“paramount interest” in protecting lands
from the effects of invalid mining claims. Bl@ihomasinvolved a mineral claim contest
between private parties, not a suit by eowmental plaintiffs. It does not support
Plaintiffs’ argument that the Mining kaprotects Plaintiffs’ interests.

In sum, the Court finds that Plaintiftfo not fall within tle zone of interests
protected by the Mining Law, and thus dot have prudential @hding to bring claim
four. The Court will grant Defendants’ ti@n for summary judgment on that claim.

C. Final Agency Action.

In their motion to dismiss, Defendantgyaed that several of Plaintiffs’ claims
should be dismissed because VER Determination did maonstitute a final agency

action subject to judicial review. Doc. 7Ilhe Court disagreed, finding that the VER

Determination “marked the consummation o forest Service’s validity determination
and was “a practical requirement before tBanyon Mine resumed operations” under
Bennett v. Speab20 U.S. at 154. Doc. 131 at The Court found, for reasons discussed
above, that the VER Detemation was a practical iiot a legal requirementld. at 9.

Relying on Supreme Court amdinth Circuit authority, theCourt then concluded that
such a practical requirement couwddtisfy the secongrong of theBennetttest, which

requires that the agency actidbe “one by which rightsor obligations have beern

determined, or from which lepaonsequences will flow.”520 U.S. at 178 (quotation
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marks and citation omitted); Doc. 131 at 9-10.

Defendants now argue that the Court eiredoncluding that practical effects ca
satisfy the second prong Bennett Defendants rely primarily oBolumbia Riverkeeper
v. U.S. Coast Guardr61 F.3d 1084 (9th Cir. 2014),case decided two days before th
Court issued its order on the motion desmiss. The Court has review&@blumbia
Riverkeeperand does not find it contrary the Court’s previous decisionColumbia
Riverkeepeiappears to confirm that practical effe can satisfy the second prong of tl
Bennetttest: “We agree that amagency’s characterization of its action as bei
provisional or advisory is not necessariispositive, and courtsonsider whether the
practical effectsof an agency’s decision make it adl agency action, regardless of ho
it is labeled.” 761 F.3d &t094-95 (emphasis added).

The court inColumbia Riverkeepewas faced with a very different set of fact
The Ninth Circuit found that the letter sécommendation in qs@on did not, as a
practical matter, have the effect of permittingpsient of liquefied nral gas. As the

Ninth Circuit explained: “Nor does the redosupport Riverkeeper’'s argument that, as

practical matter, FERC always compgliewith the Coast Guard's letter of

recommendation, which effectively gives it the force of lavad’

The record is quite different in thisase. The Court finds that the VE
Determination, as a practicalatter, had to be completedftuee the Canyon Mine could
reopen. The Court therefore continues donclude that the VER Determinatio

constituted final agency action under Bennettest’

® The Court admits that it has serious dowstso whether a purely practical effe(
can satisfy the sead prong of theBennetttest. Such a holding seems inconsistent w
Bennetts requirement of action%y which rights or obligatios have been determinec
or from which legal consequences will flow320 U.S. at 178. Buhe cases discusse
in the Court’s ruling on the motion to dismi{goc. 131 at 9-10) and the language quot
above fromColumbia Riverkeepeseem to indicate that ptézal results can suffice.
Were it not for these cases, the Court wlofihd that the VER Determination is not
reviewable agency actidor the same reasons Bairbanks North StaBorough v. U.S.
Army Corps of Engineer$43 F.3d 586, 594 (9th Cir. 2008).
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D. Collateral Estoppel.

Defendants argue that claims two andeé&are barred by collateral estoppel

because those claims were litigatedHavasupai Tribefollowing the approval of the
Canyon Mine Plan. Doc. 147-1 at 7. fBedants dedicate only orparagraph of their
combined 66 pages of opening briefs to thsie, for good reason. The Court previous
rejected a similaargument based aes judicata Doc. 131 at 14-15. The Court hel

that the claims brought by the Havasupai &rdand others in 1988, more than 20 yes4

y
d

IS

before the Red Butte area was designated &SP, were not the same as the claims

asserted under the NHPA the amended complaintid. The Court continues to hold
that view. Although Defendasmtargue that the consultatiprocedures wter NEPA and
the NHPA are essentially énsame, the authorities theyte do not support this
conclusion. Regulations do suggest that such consultations can occur at the san
but they specifically identifynatters that should be addsed under the NHPA that ar
not addressed under NEPASee36 C.F.R. 88 800.8(a), (c)Collateral estoppel bars
“successive litigation of an issue of factlaw actually litigated ad resolved in a valid
court determination esseriti@ the prior judgment.” Taylor v. Sturgel|l 553 U.S. 880,
892 (2008). Because issues raised emdmended complaint der the NHPA were not
litigated in the earlier litigation, collateral estoppel does not apply.

V. NEPA Compliance — Claim One.

“NEPA is a procedural statute thatedonot ‘mandate particular results, b
simply provides th necessary process to emsthat federal agencies take a hard look
the environmental consequences of their actionsSierra Club v. Bosworth510
F.3d 1016, 1018 (9th €i2007) (citation omitted).NEPA requires fedal agencies to
perform environmental analysis before taki “major Federal actions significantly
affecting the quality of thdauman environment.42 U.S.C. 8 4332(2)(C). Plaintiffs
claim that the VER Determination was a mdguteral action and that the Forest Servi
therefore violated NEPA by failing tgerform an EIS in connection with thg

determination.

-22 -

e tir

D

it

at

%)
(¢

U




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

When the Forest Serviceceaved the proposed plan operations for the Canyon
Mine in 1984, it complied with NEPA and pmed a full EIS. A.R. 461-693. On th

11°)

basis of the EIS, the Forest Service isstedROD and took the “major federal actiory
of approving the Canyon Mine Plan on Sedtem26, 1986. A.R. 915-29. The EIS and
ROD were subsequently kigld in two levels of appeal withthe Forest Service, by this

Court, and by thé&linth Circuit Court of Appeals.Thus, there can be no doubt that ful
NEPA compliance occurred before opevatof the Canyon Mine was approved.

Plaintiffs allege that the VER Detemmation constituted a new major federal
action that triggered the need for anothe® Bf the Canyon Mine. The Court does npt
agree. As explained abowbe VER Determination was nogquired as a matter of law
before the Canyon Mineould resume operations. lddition, after com|eting the Mine
Review, the Forest Service concluded thatmadification or amedment of the existing
Plan was necessary for nmgi activities to resume. R. 10594. Thus, the Plar
approved in 1986 after a full EIS evalwaati continued to govern operations at the
Canyon Mine.

The Ninth Circuit has held “that whe a proposed federal action would npt
change the status quo, an EIS is not necess&ati’ Luis & Delta-Mendota Water Auth,.
v. Jewel] 747 F.3d 581, 646 {9 Cir. 2014) (quotingJpper Snake River Chapter of
Trout Unlimited v. Hodel921 F.2d 232, 235 (9th Cir. 1990 The Ninth Circuit has alsog
held that EIS requirements do not applyntere continued opdran of a facility. See
Upper Snake River921 F.2d at 234-35 (holding thagency need not prepare an E|S
before adjusting water flow from a damchese continued operati of the dam would
have consequences “no differéhan those in years pastBurbank Anti-Noise Group v.
Goldschmidt 623 F.2d 115, 116 (9tiCir. 1980) (“An EIS need not discuss thg
environmental effects of mere conted operation oé facility.”); City & Cnty. of San
Francisco v. United State$15 F.2d 498, 501 (9th €Ci1980) (finding EIS adequate
where Navy evaluated effeats shipyard lease only in ogparison to the decades-long

prior use of the facility as shipyard, rather than “as tiie Navy were proposing ta
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establish this multi-milbn dollar industrial complex for the first time”).
Like the above-cited authorities, a resuimp of mining activities under the Plan

approved by the Forest Service after fullMEreview did not constitute a new majgd

=

federal action that required preparation abtaer EIS. The majdederal action was the
same as approved in 1986 — mmiunder the Plan of Operations.

Plaintiffs argue that “[i]f a federal appralvis needed for a project, that approval
action is a NEPA ‘major federal action.” D0140-1 at 21. They assert that the VER
Determination was an “approval’ needed befmining could resume, and that the VER

Determination therefore constituted a newajor federal action requiring full NEPA

|

compliance. The Court finds this argument uspasive for two reasons. First, as noted

above, the VER Determination was not guieed approval for mining operations t

O

continue. The premise of Plaintiffs’ argunbes therefore incorrect. Second, the law
does not provide that every federal approaalounts to a major federal action. Thjs
point was made clear i@enter for Biological Diversity v. Salazar (“CBD")791 F.
Supp. 2d 687 (D. Ariz. 2011), and the NinthidDit opinion affirming that decision.
CBD involves facts nearly identical to theese. The uranium mine at issue |n
CBD, known as the Arizona 1 Mine, is loedt on the north side of Grand Canygn
National Park and is owned@woperated by Energy Fuel€BD, 791 F. Supp. 2d at 690
A plan of operations for the Arizona Mine was approved by BLM in 1988 after
completion of a full EIS.Id. When uranium prices fell ithe 1990s, the Arizona 1 Ming
was placed on stand-by statusd. Several years later, iB007, the owner provided
notice that it intended to resume mining untiee original plan of operations. BLM

required the mine owner to update its reclaomabond and obtain a clean air permit, and

v/

then approved the renewed operatiolts. The plaintiffs, which included some Plaintiff
in this case, brought an APA action claimthgt BLM’s approval of the renewed mining
operations constituted a major federal @ctihat required a supplemental EIf. The
plaintiffs pointed to the update of the ratlation bond and the clean air permit as new

steps that made the renewed mine dpmra major federal action under NEPA.
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The Court disagreed. ibund that a supplemental EIS was not required becg
BLM had complied with NEPA in 1988 when pproved the original plan of operation
for the Arizona 1 Mine.ld. at 698. The Coufound that BLM’s appoval of the updated
bond and the requirement of an air permit did not amount to a major federal &
because they were “not ampproval of a specific projedby permit or regulatory
decision.” Id. at 704 (internal quotations omitded Instead, the Cotuirfound that the
“major federal action was taken more tl2fhyears ago” when BLM approved the mine
plan of operations aftea full NEPA review.Id.

The Ninth Circuit affirmed. Center for BiologicalDiversity v. Salazar 706
F.3d 1085 (9th Cir. 2013). THeinth Circuit noted that appraV of the mine’s plan of
operations in 1988 undoubtedlyas a major federal actiobut that it was completed
when the plan was approvedd. at 1095. “Before that action was complete, BL
performed the requisite environmental analysigd? “Accordingly, as far as the 1988
plan of operations is congexd, appropriate NEPA review took place and there is
ongoing ‘major Federal action’ thabuld require [EIS] supplementationld. (quotation
marks and citation omitted). The fact thatNBlkequired additional sps to be completed

before mining could resume dinot alter this conclusion. Those additional steps

updating of the bond and obtaig of the air permit — did not approve any new specif

project and constituted menainisterial tasks.d. at 1095-96.

These holdings apply to the Canyonnigli A full NEPA analysis was performe(
by the Forest Service whenetliPlan was approved in 198@he major federal action -
plan approval — was completedthat time. The fact thahe Forest Service elected t
conduct a VER Determination before thenmiresumed operations, and that the owi
agreed to wait until the determination wasdired, did not constitue new major federal
action. The VER Determination was not gderequirement. Nor were the resums
mine operations going to vary from the poawly approved Plan. ke the bond update

and the air permit required (@BD, the VER Determination was not an approval of an
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project’®

Plaintiffs argue that thisonclusion conflicts withPit River Tribe which involved
BLM’s extension of expired leases on fealeland for development of a geotherm
plant. 469 F.3d at 768. &MNinth Circuit, in an opinioby the same judge who authore
the Ninth Circuit opinion irCBD, held that extending thedses required preparation g
an EIS because, without the extension, l#ssee would have retained no rights on t
leased propertyld. at 784. Extension of the leadbsis constituted an affirmative gran
of the right to build a geothermal plantd. (“Without the affirmative re-extension of
the 1988 leases, Calpine wouldve retained no rights atl to the leased property an(
would not have been abie go forward with te Fourmile Hill Plant.”).

Unlike the leases iRit River Tribe which would have exped without affirmative
action by the government, the approved Plarife Canyon Mine hado time limit. The

interim management provisions of the Plamtmued to govern the mine while on stan

by status. Energy Fuelsgtits under the Plan were neverminated and did not require

affirmative renewal.See Center for Biological Diversjty06 F.3d at 1091-94 (holding
that approved plan of operati for uranium mine remaineid effect through periods
when mine was inactive); 48.F.R. 8 3809.423 (plan adperation remains in effect
unless terminated by agency).;R. 10598 (Mine Review determination that the Plan f

the Canyon Mine had no time limit and remainedffect in 2012). The expiration 0

the leases iPit River Tribestripped the developer of alghts on the land. Here, the

Withdrawal had no such effect, and theu@® decision does not conflict with the

holding inPit River Tribe™

% The Forest Service’s Mine Revieweached the same conclusion: “No ne
federal action subject to further NEPA an@yis required for reumption of operations
of the Canyon Mine. The exisg [Plan] remains in place dnn effect, and there is ng
need for any amendment or modificatmiithe [Plan].” A.R. 10629.

™ Plaintiffs claim that another companyYANE Minerals LLC, recognized thaf
the Withdrawal changed its legal rightsnone. VANE'’s activities, however, involved

exploratory drilling and a opiest for approval of aewplan of operations. Doc. 140-9.

As noted above, the Withdrawapecifically required thahew plans of operations be
approved only after a VER Determination was completed.
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In sum, the Withdrawal had no effemnt the operations at Canyon Mine, the VE
Determination was not legally required, minwgs to continue under the Plan that h;
been subjected to full NEPAwiew in 1986, andhe VER Determinatio did not alter or
amend the Plan. As noted above, EIS negments do not apply to mere continug
operation of a NEPA-appved facility. As inCBD, the major federal action in this cas
occurred more than twenty years ago andaias unchanged. Because issuance of
VER Determination did not trigger NEPA oequire a new EIS, Defendants are entitlg
to summary judgment on claim one.

VI.  NHPA Compliance —Claims Two and Three.

Before a federal agency implements, stssior licenses an “undertaking,” the

NHPA requires the agency ttake into account the effedf the undertaking on any
district, site, building, structure, or object thaitincluded in or kgible for inclusion in
the National Register” of Historielaces. 16 U.S.& 470f. For purposes of this case, 4
license, or approval[.]” 168.S.C. § 470w(7)(C).

NHPA regulations are promulgated bytACHP. The regulations guide feders:
agencies in implementing ti& 106 consultation process, wh requires the agency td
identify the affected historical propertiegsetermine potential adverse effects, a
identify methods of mitigation. 36 C.F.R. 880.2-800.7. The regations also require
consultation with the public, the ACHP, th&ZSHPO, and Indian tribes that “attac
religious and cultural significance to histomproperties that may be affected by &
undertaking.”Id., § 800.2(c)(2)(ii).

Plaintiffs allege in claim two that the fest Service was obkided to complete &
full NHPA 8 106 consultatiomecause resumed operationtioé Canyon Mine was an
“undertaking” within the meang of the NHPA. They allge in claim three that the
Forest Service erred in applying the NHPAqass set forth in § 80@(b)(3), rather than
(b)(1), and did not aoply with (b)(3)in any event. The Couwtill address these claimg

- 27 -

undertaking’ means a project, activity, @rogram . . . requiring a Federal permit

R

d
e
the

AN

=

)

N



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

separately?

A. Was There an Undertaking?

An undertaking is a “projecactivity, or progran funded in whole or in part unde
the direct or indirect jurisdiction of a Fadé agency, including . . those requiring a
Federal permit license, or approvall.]” 163UC. § 470w(7)(C).The standards for the
existence of a federal undaking are similar to those for a major federal action un
NEPA. See Dugong v. RumsfelD0O5 WL 522106, at *12N.D. Cal. March 2, 2005)
(citing cases from the Ninth, D.C., Fourth,daRifth Circuits which noted the similay
standards). Plaintiffs claim that the VERtermination constituted a permit, license,
approval, and that the resumption of miniag the Canyon Mine was therefore 3
undertaking requiring full NHPA complianc&he Court disagrees for two reasons.

First, for the resumed mining operatiotts constitute an undertaking, the VEI
Determination must have been “a Federal permit license, or approvall.]” 16 U
8 470w(7)(C). As explained above, howevihe VER Determination was not legall
required before Energy Fuels could resumeragions of the Canyon Mine. The Cou
cannot conclude that it constituted a federal permit, license, or approval when n
operations could have resumed without it.

Second, operations at the Canyon Mine & resume under ¢horiginal Plan.
There is no new plan. If mining is the “umtdking” for purposes of the NHPA, tha
undertaking was approvéa 1986. With no modificatioto the Plan and no requiremer

of a VER Determination, there is no newdertaking subject to NHPA compliance.

_ 2 As Defendants note, claims two and thies described in Plaintiffs’ summar
judgment briefing go well beyonthe claims laid out in #1amended complaint, which
simply allege that the Forest Service faikedinitiate and complete a § 106 proces
Doc. 115 at 25-27. The Court nonethelest address the claims as described in ti
summary judgment briefing.

'3 Plaintiffs alleged in their amendedroplaint that the VER Determination, noft

the resumed operation of the mine, constitutee “undertaking” fo NHPA purposes.
Doc. 115, 1 79. In their summary judgmenefing and during orakrgument, Plaintiffs
clarified their position. They claim that tlhmdertaking is the resumed operation of t
mine and that the VER Determination isetlicense, permit, or approval for thg
undertaking.SeeDocs. 140-1 at 34; 151 at 28.
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Plaintiffs admit in their amended complathat a § 106 process was complets
in 1986. Doc. 115, 185 (“The Forestr@ee conducted a Section 106 Process
connection with approvinthe 1986 Plan of Operation fGanyon Mine.”). As described
in the Mine Review, the 1986 process inddaonsultation witAZSHPO and ACHP to
develop a plan for archeological tests; arcbgialal review of the mposed mine site and
access roads; a cultural resoursasvey of the proposed powkne location; notice to
and responses from the Havasupai, Hopi, &l and Navajo tribes; consultation wit
these tribes; and meetingsthvthe Havasupai and Hopiiies. A.R. 10601-11. The
Mine Review concluded that “[a] reviewf the NHPA Section 106ompliance analysis
and the ROD for the Canyon Mine indicateattthe agency did adequately address
the effects to historic properties that Haekn identified in the ROD.” A.R. 1060%ee
also A.R. 10611 (“it appears thdhe [Forest Service] wasligent and thorough in its
efforts to solicit tribal inputand understand tribal concerns”); A.R. 10612 (“All of t
Tribal comments were responded to and th® was substantially revised to reflect th

information provided by the Havasupai and Hopi®).

With the “undertaking” of mining havingeen approved in 1986 after complian¢

with 8 106, the Court cannatonclude that umed mining under the same Plg
constitutes a new undertakingThe Court agrees with e¢hconclusion in the Mine
Review: “Since [Energy Fuels] has not propdsny new activities which would requir
modification of the existing [Plan] or aew [Plan], there will be no new federe
undertakings subject to NHPA Siem 106 compliance.” A.R. 10601.

Of course, one significant change hacurred since the 1986 approval — Rq

Butte and surrounding land, including thedtion of the mine, have been designatec

TCP and added to the Nationalg®er of Historic PlacesRecognizing this change, the

“In its decision on the sufficienc%/ tfie 1986 EIS and ROD, this Court note
that the Forest Service distuted more than 100 copies of the proposed Plan for
Canyon Mine to interested parties; receive@r 200 letters in sponse; and, following
the decision to do a full ElSlistributed more than 2,000 saog letters to federal, state
and local government agencies, Indian tribemys media and other interested parti
Havasupai Tribe752 F. Supp. at 1476-77.
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Forest Service chose to treat Red Butte’'s B@us as a new discovery and to apply the

NHPA regulations for new discoveries. Therest Service followed the procedures in 36

C.F.R. 8 800.13(b)(3). Plaintiffs claim this was error.
B. The Forest Service’s Decisioto Apply (b)(3) Was Reasonable.

Section 800.13 of the applicable reguas sets forth the NHPA’s consultation

process for “[p]ost-review discoveries.” 8b6F.R. 8 800.13. Thesare discoveries of

historic properties, or effegton historic properties, madéter a 8§ 106 process has been

completed. Paragraph (a) states thae@ments made during the 8§ 106 process ¢an

anticipate such discoveries and lay out pdoces for dealing with them. Paragraph (
applies when no such procedures are in pldtetates that “[i]f historic properties arg

discovered or unanticipated effs on historic properties fourafter the agesy official

(=]

)

has completed the section 1pfocess . . . , the agency official shall make reasonable

efforts to avoid, minimizeor mitigate adverse effects teuch properties” and shal
comply with subparagrapti)(1) through (b)(3).1d., 8 800.13(b).

Subparagraph (b)(1) applies &hthe § 106 process isihed but “the agency
official has not approved the undertaking or. construction on aapproved undertaking
has not commenced[.]’ld., 8 800.13(b)(1). It requirethe agency to comply with
8 800.6, which sets forth detailed procedui@sresolving adverse effects during a ful
8 106 processld. Among other requirements, 8 800.@uees that thegency adopt a

memorandum of agreement evidencing the egsricompliance with section 106" anc

governing “the undertaking arall of its parts.” 36 C.F.R§ 800.6. The agency must

“ensure that the undmking is carried out in acodance with thememorandum of

agreement.”ld.

Subparagraph (b)(2) applies when the nedi§covered site is relevant only fof

data collection purposes. 8§ 800.13(b)(R)is not at issue in this case.
Subparagraph (b)(3) applidgf the agency official ha approved the undertaking
and construction lsacommenced[.]” Id., § 800.13(b)(3). It muires the agency to

“determine actions that the agency offictain take to resolve adverse effects” and|to
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notify interested parties, including Indiambgs, “within 48 hours of the discoveryId.
Interested parties must resjplowithin 48 hours of receivingotice, and the agency the
must take into account their recommendatiand “carry out appropriate actionsld.
By merely requiring that the agency “carput appropriate actions,” (b)(3) is les
demanding than (b)(1) and its requiremena afetailed consultations process resulting
a memorandum of agreement that governs the undertaking in the future.

In conducting the Mine Review, the For&srvice recognized that Red Butte hd
not been listed on the National Registertta time of the previous § 106 procéss
A.R. 10602. Therefore, the Forest Seevidecided to treat Red Butte as a new
discovered historic property and leakto § 800.13 of the regulations:

Because the earlier definition [of shoric property] did not include
properties of traditional religious and cultural importance, Red Butte was
only recorded as a TCP and evaluatedl@gble on the NR after the [1986]
ROD but before the project has bemmmpleted. Therefore, it could be
considered a newly “discovered” lasic property, and section 36 C.F.R.
800.13(b) of the regulimns would apply.

A.R. 10603.
The question, then, wawhether the Forest Sereicshould proceed unde

subparagraph (b)(1) ¢b)(3). Because the Canyon Mihad been approved in 1986 an

—

[72)

n

d

[
d

construction of the mine had commenced, Fbeest Service decided that subparagraph

(b)(3) applied.ld. The Forest Service acknowledged ttjghe Canyon Mine project is
a somewhat unusual situation in that tBection 106 process was completed md
than 20 years ago.ld. But the Forest Service concludtwht it could provide the notice
required by subparagraph (b)(3)oa the tribes and other inmested parties 30 days t¢
respond because there was no timing enmengeequiring a 48-hour response, ar

address ways to avoid or minimize adveeffiects on Red Butte fro the Canyon Mine

03 '3 n 1986, the NHPA did not allow triballigious sites to be listed. A.R. 10602
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operations. Id. Notices were mailed on June 25, 20h2etings were held with the

tribes, a memorandum of agreement wassered, but this Vesuit intervened. See
e.g, A.R. 10540 (email to SHPO regardingnsultation for MOA); A.R. 10542 (email tg

ACHP regarding consultation for MOA); A.R.0643-44 (consultation notice letters fo

chairman of Kaibab Paiute Tribes), 10690-91 (Havasup#die), 10737-38 (Hopi
Cultural Preservation Office), 10784-85 (Hdpibe), 10831-32 (Hualapai Tribe), 10878
79 (Hualapai Tribe), 10925-26 (Navajoultural specialigt 10972-73 (Navajo
Nation), 11019-20 (Kaibab Bamaf Paiute Indians), 11066-67 (Yavapai-Prescott Indi
Tribe), 11113-14 (Yavapai-Pseott Indian Tribe), 111661 (Pueblo of Zuni);

A.R. 11380 (Aug. 15, 2012 emails dissing Havasupai MOA) A.R. 11390-91 (Hopi

meeting agenda); A.R. 11411 (Sept. 6, 2@igeting notes with Klhab Band of Paiute

[an

Indians); A.R. 11790 (Septl9, 2012 meeting notes and agenda re: Hopi Cultyral

Preservation Office); A.R. 11796 (Sept. 2012 meeting notes and agenda re: Nav

Nation); A.R. 11799 (Sept. 20, 2012 megtinotes and agenda re: Pueblo of Zuni);
A.R. 11809 (Oct. 4, 2012 meeting notes Kavasupai Tribal Council); A.R. 11832

(Oct. 19, 2012 meeting notes re: HopiltQral Resources Task Team); A.R. 1223
(Jan. 7, 2013 intertribal meeting notes)RA12387 (summary of communications wit
tribes).

Because Plaintiffs’ claim is brought der the APA, the Court can set aside tl

Forest Service’'s decision to follow the)(@@®) procedure only if it was arbitrary ant

capricious, an abuse of discretion, or otheewi®t in accordance with law. 5 U.S.C.

8§ 706(2)(A). This is a “highly defential” standard of review. Nw. Ecosystem
Alliance 475 F.3d at 1140. Plaintiffs make several arguments that do not satisf
standard.
1. The Undertaking Was Approved Previously.
Plaintiffs argue that the “undertakingy this case was the resumption of minin
operations at the Canyon Min¢hat the undertaking aso defined has never bee

approved before, and that § 800.13(b)(3)e¢fme did not apply. For reasons explaing
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above, however, the Court doest agree that the “undekiag” was the resumption of
mining activities. Operations were to congnunder the Plan appred in 1986, without
modification. The “undertaking” was miningt the site, and that undertaking wa
approved by the Forest Servige 1986. Plaintiffs do noargue that a new Plan o

Operations was required for mining activitiéo resume. Indeedhat argument was

rejected by this Cournd the Ninth Circuit irCBD. CBD, 791 F. Supp. 2d at 692-96|,

706 F.3d at 1091-94. Thus, the Plardemwhich mining would continue was fully

approved by the Forest Service in 1986 rafte8 106 consultation process, and no ng
undertaking required another approval.

2. The Language of (b)(3) INot Limited to Emergencies.

Plaintiffs argue that 8 80IB(b)(3) is an emergency meas that does not apply tc

the Canyon Mine. They cite the historytbé regulation and argue that it was intend

to apply when a historicallgignificant property is uncoveaiten the midst of constructing

an approved undertaking, which did not ocbhere. Doc. 140-1 at 41. The citation

provided by Plaintiffs, however, are not persuasive.

Plaintiffs cite prior titles in 8 800.13(b)}.3 In one, the title fers to “[rlesources

discovered during construction.” 44 Fed. R&@68, 6077 (Jan. 30, 1979). In the othe

the title refers to “[p]roperties discoveredrithg implementation.”51 Fed. Reg. 31115,
31123 (Sept. 2, 1986). Although these tittegygest that the section applies when

discovery is made in the midst construction, the actual teat these earlier regulations

is worded differently -t refers to discoveries that occur “after beginning to carry out
undertaking,” which accurately describes tGanyon Mine situation. 51 Fed. Reg.
at 31123;see also44 Fed. Reg. at 6077 (noting thsdction applies if “an Agency
Official finds or is notifiedafter construction has started{(emphasis added). Tex
usually controls over titles ia statute or regulatiorbee generall8hd. of R.R. Trainmen
v. Baltimore & Ohio R.R. Cp331 U.S. 519, 5289 (1947) (recognizing that “the title o
a statute and the heading of a section calimdtthe plain meaning of the text”). Thus

the Court cannot conclude from these eanliersions of the regulation that (b)(3) wg
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limited to emergency situations.

More importantly, the Court must appliye current regulation. The title of thy
current version is “Post-review discoveriesytiggesting that it applies to discoverig
made after the § 106 review is completadd is not necessarily limited to even

occurring in the midst of acty ongoing construction. 36 FCR. § 800.13(b). What is

more, courts resort to statuyoor regulatory history to cotrsie statutes or regulation$

only when those statutes aegulations are ambiguous.See United States v
Williams 659 F.3d 1223, 1225 (9thrCR011). Subparagpa (b)(3) is noambiguous. It
applies when “the agency official happaoved the undertakingnd construction has
commenced[.]” 36 C.F.R. §800.13(b)(3)No further limitation is imposed. The
undertaking in this case — operation of @&nyon Mine — waspgproved by the Forest
Service in 1986 and construction commenceil981. As noted earlier, the mine owng¢
built access roads, storage builgna power line, a perimeti@nce, diversion structures
a holding pond, a 100-foot tall head framéhaast, and support buildings, and sunk t
mine shaft to a depth of 50 feet. A.R. 104®o0c. 146-1 at 17; Hangan Declaratio
Doc. 53-4, | 4. The situation at the Canyon Mineuthfell squarely within the plain
language of subparagraph (b)(3).
3. Deference to the AEIP Is Not Warranted.

The ACHP is the agendhat promulgates NHPA reguians, including 8§ 800.13.
16 U.S.C. 8§470s. IAuer v. Robbinsthe Supreme Court helthat an agency’s
interpretation of its own palation is controlling unles# is plainly erroneous or
inconsistent with the languagé the regulation. 519 U.852, 461 (1997). Plaintiffs
argue that the ACHP interpreted subparpgr&)(3) in this case and the Court mu
defer to that interpretation. Forvegal reasons, the Court does not agree.

The “interpretation” relied oby Plaintiffs is containg in a letter the ACHP wrote
to the Forest Service on gust 1, 2012. The letter provides this explanation:

In this situation, we understandaththe Plan of Operations for the

undertaking has been approved, anat some construction has occurred.
Based upon the information you prded, it appears this construction
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activity has started and stopped owbe years. The tent of Section
800.13(b)(3) is to provide an expesdl review process where construction
activities have begun amdould be ongaig, and thus, the agency has
limited time and opportunity for conéation. Should the Forest Service
pursue this approach, we are cemed that it would continue the
unproductive conflict between the For&srvice and the Indian tribes that
consider Red Butte a sacred placEurther, because of the nature and
timing of this undertaking and the rcent request to resume previously
halted mining operations, we beliewensultation in accordance with
Section 800.13(b)(l) to develop andeexte a Section 106 agreement is the
appropriate way forward.

A.R. 11335.

The letter does describe the intent of 3p}s applying to emergency situation

w

but its recommendation that the Forest Serpimeeed under (b)(1) appears to be mare

tactical advice than an interpretation o€ thegulation. The ACHP suggests that the

Forest Service use (b)(1) not because the language of that provision applies, but Qeca

the ACHP is concerned that applying (b)(8)ould continue the unproductive conflict

between the Forest Service and the Indian tribes that consider Red Butte a sacred|plac

Id. This reasoning is more a comment on tilgasion facing the Forest Service than gn

the meaning of the regulationThe Court therefore doubtlat the letter constitutes thg

AY”4

kind of regulatory interpreten entitled to deference undéuer.

But even if the ACHP letter constituted suterpretation of (b)(1) and (b)(3), it ig
not entitled to deference. The Supreme Court has explainedAbat deference is
warranted only when the language tbe regulation is ambiguous.”Christensen V.
Harris Cnty, 529 U.S. 576, 588 (200. “To defer to the agency’s position [when |a
regulation is not ambiguousjould be to permit theagency, under the guise of
interpreting a regulation, to crieade facto a new regulation.id.; see also Bassiri v.
Xerox Corp, 463 F.3d 927, 931 {® Cir. 2006) (“UnderAuer, as amplified by
Christensenthe court must first determine efer the regulation was ambiguous.”).

As noted above, 8§ 800.13(b) is not amloigst Subparagragb)(1) applies when

the agency “has not appmey the undertaking” or tnstruction on an approved
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undertaking has not commenced.” Subparag(Bi3) applies wheneither of the (b)(1)
conditions is present — whehe agency “haspproved the undertaking and constructid
has commenced.” Subparagraphs (b)(1) ai®)lhus cover all possible scenarios ft
discoveries of historical properties after & process is completed. If the undertaki
is not yet approved, (b)(1) applies. If thedertaking is approved but construction h
not yet commenced, (b)(1) ap@ie If the undertaking ispproved and construction ha
commenced, (b)(3) applies. The Court seesambiguity in these provisions. Ever
eventuality is addressed.

Plaintiffs argue that the scenario instisase — the undertakj has been approved
construction has commenced, and consiouctias stopped — is not covered by t
regulations. The Court does not agree. Tusnario falls within(b)(3) because the

regulations do not make work stoppage adiast deciding which subparagraph applie

If an undertaking has been approved aodstruction has commenced, the criteria for

(b)(3) are fully satisfied Although undertakings whetke construction has subsequent
stopped may be a subset of the scenary®red by (b)(3), it is a subset that is n
assigned in the regulations tdfdrent treatment. It is fullgovered by the (b)(3) criteria
Certainly it is not assigned to (b)(1), whiapplies only if there has been no undertaki
approval or no stadf construction.

Plaintiffs suggest that an ambiguity dseated because the 48-hour provisions
(b)(3) clearly show that it idesigned for emergency situations, and restart of the Carn
Mine is not an emergency situation. Altlgbuthe 48-hour proviens do suggest that
(b)(3) was designed primarily for emergency &itons, nothing in (b)(3) states that it i
limited to those situationsSubparagraph (b)(3) does noiy g&aat it applies when “the
agency has approved the undertaking, canson has commenced,@&d8-hour notice is
necessary,” or comparable language.

Because the Court does rfotd 8 800.13(b) ambiguoug\uer deference is not
warranted. Christensen 529 U.S. at 588Bassiri 463 F.3d at 931. And with nd

deference being required for the ACHP interpretation, the Court cannot say tha
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e

Forest Service’s reading of@®0.13(b) — applying its plailanguage — was arbitrary an
capricious, an abuse of discretionpot in accordance ith the law.

What is more, even if the Court weefind some ambiguity in § 800.13(luer
deference would be warranted only if the ACsliaterpretation is not “inconsistent with
the regulation.” Auer, 519 U.S. at 461. The Court findhat the ACHP interpretation i$
inconsistent with the plain tguage. Subparagraph (b)épplies only when the agenc)

— o~

“has not approved the undaking” or “construction on aapproved undertaking has ng

commenced.” Under no reading could thisyasion apply to the Canyon Mine, wher

D

the undertaking was approved in 1986 apndstruction commenced in 1991. ACHP|s
advice that subparagraph (b)(1) applies is simply contrathettanguage of (b)(1).

As noted, the ACHP letter appearslie based more on the factual situation
related to the Canyon Mine thaime meaning of (b)(1) and (b)(3But if viewed as an
attempt to construe those provisions, thitefeappears to create a new category unger
8 800.13(b) for undertakings approved, stargad] then stoppedlhat category does noj
exist in the current version tiie regulations. Accepting it would, as the Supreme Court
warned, “permit the agencynder the guise of interpreting a regulation, to create|de
facto a new regulation.Christensen529 U.S. at 588.

The cases cited by Plaintiffs dmt require a different resultSeeDoc. 140-1
at42. The decision iI€TIA-The Wireless Ass’'n v. FC@66 F.3d 105,115-16 (D.C
Cir. 2006), did not addregsuer deference — deferring to aneagy’s interpretation of its
own regulation. It addressed deferring toagency’s interpretain of a statute through
promulgated regulationsld. at 116. That is a differg kind of deference.See Go v.
Holder, 744 F.3d 604, 612 (9th Cir. 2014) &Mace, J., concurring) (noting the

distinction recognized ifPrice v. Stevedoring Seces of America, Inc.697 F.3d 820,

3”4

829 (9th Cir. 2012), between “an agency’s mial interpretations of its own regulation

[92)

[which are entitled t&Auer deference] and of its governing statute [which are entitled to
Chevrondeference].”) (brackstin original). Plaintiffs’ other caseStinson v. United
States 508 U.S. 36, 45 (1993)karuk Tribe of California v. U.S. Forest Servidg81
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F.3d 1006, 1017 (& Cir. 2012), andayler Park Village Councv. U.S. Army Corps of

Engineers 2002 WL 3219%11, at *6 n.5 (S.D. Ohio, De80, 2002), simply restate the

rule established iuer. They do not detradtom the fact thatAuer deference applies
only when a regulation is ambigus, nor from the fact that agency’s interpretation of]
an ambiguous regulation must, if deferenis to be accordedcomport with the
regulation’s language.

In summary, the Court does not find thla¢ Forest Service’s decision to app
(b)(3) was arbitrary, capricious, an abuse strktion, or not in accordance with law.

C. Compliance with (b)(3).

Plaintiffs also argue that the Forest Seg\failed to comply vih (b)(3). Plaintiffs
claim that (1) no notice was semtt to interested partiesitvin 48 hours, (2) no actions
were proposed to mitigate adverse effect$,tli@ local tribes’ reponses to the notice
went unaccounted for, and (4p reports of any actions v provided to interested
parties. The Court disagrees with Pldfati characterization of the Forest Service
efforts.

The same day that the Forest Sesviconcluded (b)(3) applied, it sent
consultation letter to Don Watahomigie, Ghaan of the Havasupai Tribe (A.R. 10690
as well as to the Hopi Tribé{ualapai Tribe, the KaibaBand of Paiute Indians, theg
Navajo Nation, the Yavapai-€scott Indian Tribe, and theueblo of Zuni to initiate
consultation under § 800.13(b)(3). A.R. 833 Plaintiffs argue that the notice w3g
required within 48 hours of Engy Fuels’ informing the Fore&ervice of its intent to
reopen the Canyon Mine. Asethorest Service acknowlegly however, this was ar
unusual situation. A.R. 10603. It took somtmae for the Forest Service to determin
what kind of review was reqwd. Once it determined —rrectly, as explained above -
that the situation was governed by (b)(3)sént the notice required by that sectid
within 48 hours. A.R. 10603-04.

Over the course of the next severabnths, the Forest Service entertaing

objections and responses from the various$iibmet with represéatives from various
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tribes, conducted field visitand engaged in discussiongaeding the potential impacts
of the Canyon Mine. A.R.2B88-89. For example, in Aust 2012, the Forest Servic
conducted field visits withrepresentatives from the Zufiultural Resource Advisory
Task Team at Red Butte. A.R. 12389. Saptember, the ForeService met with the
Kaibab Band of Paiute Indians in Piperi8gs, Arizona to discuss several project
including the Canyon Mine.ld. Throughout September érOctober, Forest Service
representatives responded to letters semabipus tribes and met multiple times with th
Hopi Tribe in Kykotsmovi, Arizona; the Najo Nation in Window Rock, Arizona; anc
the Pueblo of Zuni in Zuni, New MexicoRepresentatives also hiked eight miles
Supai, Arizona to consultitthh the Havasupai Tribeld. In January 2013, the Foreg
Service and Energy Fuels met with repréatves from multiple tbes and conducted g
field visit to the Canyon Mine siteld. The next day, a MOAvorkshop was conducted
with several tribes in Flagstaff, Arizonald. Two months laterPlaintiffs filed this
lawsuit, effectively endinghe consultation process.

Notwithstanding the above, Plaintiffs assidt the Forest $éce failed to take
unilateral action to avoid or mitigate effectsRed Butte and falselypformed the tribes
that the only mitigation measures that wbokcur would be voluntarily undertaken b
Energy Fuels. Doc. 140-1 at 23-25. But finecedures set forth in (b)(3) do not dire
the Forest Service to undertake unilat@a@ion or impose a memorandum of agreemsg

on the mine operator, and Plaintiffs’ argurtgeagain fail to reagnize the extensive

efforts the Forest Service did undertake to otingith the tribes, efforts that were cut

short when Plaintiffs filed this lawsuit. €hrorest Service engaged in discussions W
the tribes in order to address their conceims sought to memorialize their obligations
a MOA.

The Forest Service’s ongoing environmental analysis and tribal consultation
the past twenty years iéences its efforts toomply with the NHPA. In 1985, the Fores
Service traveled to the Supai Village to ehevith representates from the Havasupa

Tribe for two days. Havasupai Tribe 752 F. Supp. at 1495 When Energy Fuels’
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predecessor submitted its origindén in 1984, over 100 copiegere sent to interestec
parties and several meetings were heldddress public and tribal concertd. at 1476-

77. More than 2,000 scoping letters weretde the media and interested parties an(
“public scoping session” was held in Flagstaff, Arizona in May 198%. at 1477.

In 1994, the Forest Service sent a letterthe Havasupai, Navajo, and Hopi Tribe
requesting permission to conduct water siamgpfor ongoing monitoring of the site
A.R. 5955. In February 2008yenty letters were sent tepresentatives from the Navaj
Nation, Havasupai Tribe, Hopi Tribe, and Hualapai Tribe regarding projects in
Kaibab National Forest, including the Canylidine. A.R. 7518-86. Follow-up letters
were sent in May. A.R. 7589-643. August 2008, a Memorandum of Understandi

was reached between the Forest ServicethedHavasupai Tribe to establish areas |i

which the Forest Service would carry ouib&t consultations. A.R. 7646-54. i
January 2011, the Forest Service sentilsntia representatives from the Sierra CIU
addressing further analysis of the Canyon MiiI8. A.R. 8517.In October 2011, the
Forest Service confirmed dates and senagenda for a meeting with Havasupai trib
elders. A.R. 10140. Proposettetings were also negotidteith the Navg Nation, the

Pueblo of Zuni, and the Hopi ibe. A.R. 10239, 10240,0263. Conference calls wers
scheduled and held regarding tB@anyon Mine with the Ka#db Band of Paiute Indians

Hualapai Tribe, Navajo Nation, Yavapai Rietd Indian Tribe, and Pueblo of Zunil

A.R. 10282; 10283; 10286; 10291, 10297, 10288fact, the Forest Service reviewed 3
of the documents prepared in connectigith the 1986 ROD wén it was deciding
whether to apply (b)(1) or J8) and noted that the “tribacoping process used durin
development of the EIS probably exceed tla@dards of the time.” A.R. 10611.

In summary, for some twén years the Forest Service has been engaging
environmental analyses and consultatioreetings with tribes and environments
organizations regarding the Canyon Min&ecognizing the unique situation it face
when mining was to resume, the Forest ®erveviewed the regulations, found th:

(b)(3) applied, and engaged in consultatiathwhe tribes to “seek reasonable ways
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minimize the effects” of mining at the siteA.R. 10604. It didthis by providing
iImmediate notice of its decision, initiatingresultation with tribes and environmenta
groups, and planning and attending meetitgsdiscuss culturabnd environmental
impacts over several months. Had this latsat intervened, th€orest Service and the
tribes might well have executed a memorandidragreement regarding appropriate wa
to minimize effects on Red ButteThe Court cannot concludbat the Forest Service’s
application of the (b)(3) paess was arbitrary, capricious, aouse of discretion, or nof
in accordance with law.

VI.  Conclusion.

The Court finds that Platiffs have failed to establsa NEPA violation in claim
one or a NHPA violatin in claims two and three, andathPlaintiffs lack prudential
standing to assert claim four. The Coactordingly will grantsummary judgment in
favor of Defendants.

IT IS ORDERED:

1. Defendants’ and Defendant-Intereesi motions for summary judgmen

aregranted on all counts. Docs. 146, 147.

2. Plaintiffs’ motionfor summary judgment denied Doc. 140.

3. The Clerk shall enter judgmieand terminate this action.

Dated this 7th day of April, 2015.

Nalb ottt

David G. Campbell
United States District Judge
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