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ecurity Administration Commissioner Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robert Hughes, No. CV-13-08085-PCT-DGC
Plaintiff, ORDER
V.

Social Security Administration
Commissioner,

Defendanh

Plaintiff filed an applicaon for disability insurancéenefits on June 10, 2010
alleging disability beginnip on November 12, 2009.The claim was denied on
September 23, 2010, and upmetonsideration on December 17, 2010. Plaintiff w
granted a hearing in which he appearethwounsel before Administrative Law Judg
(“ALJ”) Thomas Cheffins on Apl 27, 2012. The ALJ detenmed that Plaintiff was not
disabled under the relevant portgoof the Social Security Ac Tr. at 81. The Appeals
Council denied review on Manc4, 2013 (Tr. at 1), and Priff filed this action seeking
reversal of the denial and remand (Doc). 1Defendant has filed a memorandum
opposition (Doc. 14), and &htiff has filed a reply (Bc. 15). Neither party has
requested oral argument. Rbe reasons that follow, theasion will be vacated and the
matter remanded for further administrative proceedings.

l. Standard of Review.

Defendant’s decision to dg benefits will be vacatetbnly if it is not supported
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by substantial evidence orbsised on legal error.Robbinsv. Soc. Sec. Admin., 466 F.3d
880, 882 (9th Cir. 2006). “Substantial egiite’ means more than a mere scintilla, Qut

less than a preponderance,,iseich relevant evidence as a reasonable mind might agcep

as adequate to support a conclusionld. In determining whether the decision is
supported by substantial eeldce, the Court must consider the record as a whple,
weighing both the eviehce that supports the decisiom dhe evidence Ht detracts from
it. Reddick v. Charter, 157 F.3d 715, 720 (9th Cir. 1998If there is sufficient evidence
to support the Commissioner's deterntioa, the Court cannot substitute its own
determination.See Young v. Sullivan, 911 F.2d 180, 184 (9th Cir. 1990).

For purposes of Social Security bBtsedeterminations, a disability is

the inability to do any substantial gainful activity by reason of
any medically determinable péigal or mental impairment
which can be expected to resmtdeath or which has lasted
or can be expected to last fa continuous period of not less
than 12 months.

20 C.F.R. § 404.1505.

Determining whether a claimant issdbled involves a sequential five-stgp
evaluation. The claimant mushow that (1) he is not mently engaged in substantial
gainful employment, (2) he has a severgsital or mental impairment, and (3) the
impairment meets or equalsliated impairment or (4) his residual functional capacity
(“RFC”) precludes him from performing his past workf at any step the Commissioner

determines that a claimant is or is not disdbkhe analysis ends; otherwise, it proceefs.

If the claimant establishes his burden through step four, the Commissioner must find tt

claimant disabled unless he finds that thenaéait can make an adjustment to other work.
The Commissioner bears the bura@erstep five of showing #t the claimant has the RFC
to perform other work thagxists in substantial numbers in the national econofeg.20

C.F.R. § 404.1520(a)(4)(i)-(v).

_ ! RFC is the most a claimant can ddth the limitations caused by hig
impairments. See Rodriguez v. Bowen, 876 F.2d 759, 762 (9t@ir. 1989); 20 C.F.R.
§ 416.945(a); SSR 96-8p96 WL 374184 (dly 2, 1996).
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1. Analyss.

The ALJ found at step one that Plainhiid not worked since November 12, 2009.

Tr. at 75. At step two, thALJ found that Plaintiff suffed from the following severe
impairments: obesity, chronic obstructive rpohary disease, sleep apnea (CPAP), &
diabetes mellitus.ld. The ALJ found at step threeathnone of the impairments o
combination thereof met anedically equaled one dlie listed impairmentsld. at 76.

The ALJ found that Plairffi had the RFC to perform sedentary work, with limitg
exceptions, including occasionalilély to climb ramps or stairdut never ladders, ropes
or scaffolds, ability to occamnally stoop, crouch, balanckneel or crawl, but that he
could never be exposed to irritants, chensical unprotected hghits, nor could he use
moving machinery.ld. at 77. The ALJ found at stdpur that Plaintiff was therefore

unable to perform any of his gtarelevant work as a ranbland, landscaper, constructio

worker, or fabricator.ld. at 80. At step five, howewethe ALJ found that there were

jobs that existed in significant numbers time national economy that Plaintiff coul
perform. Id. The ALJ therefore concluded that Plaintiff was not disablddat 20.

Plaintiff argues that the ALJ’'s deteimation was based on legal error becau
(1) in the ALJ’s hyothetical posed to the vocationapert, the ALJ faild to include the
fact that Plaintiff relies on an oxygen tardnd (2) the ALJ failedo accord adequate
weight to the opinion of Platiff's treating physician and appropriately afforded more
weight to the opinions of stage aggrconsultants. Doc. 13 at 4.

A. Incomplete Hypothetical.

Plaintiff argues that he requires accesartmxygen tank upoaven mild exertion,
and that the ALJ failed to include this ltation in the hypothetical he posed to th
vocational expert. Doc. 13 at 8. Because\thcational expert concluded that very fe
if any employers would be willing to aatwnodate the limitation o&n oxygen tank,
Plaintiff argues that the AL’ failure to include thidimitation in the hypothetical
resulted in an inaccurate RFC determinatibth. Defendant arguesahthe record does

not support Plaintiff’'s assertion that he netdistime use of an oxygetank, that even if
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he did, the limitation did not continue for loegough to be includein the hypothetical,
and that any error in not including the itation was harmless because sedentary wprk
does not involve substantial exertion and mi#i only needs oxygen during exertion,.
Doc. 14 at 9-11.

Plaintiff's treatment notes, which he dtas evidence that meust use an oxygern
tank full-time, indicate that he was usingygen for treating “nigtiime hypoxemia” in
December 2009 and Janua@1P (Tr. at 256, 262), andrfdreating “obstructive sleep
apnea” in May and August 2011 (Tr. at 3020-02 was not until January 2012 that the
notes indicate that he was “ngioxygen on exedn.” Tr. at 299. Diendant argues that
the notes are evidence thatintiff used oxygeronly at night untilJanuary 2012, and
that even if he usedxygen for errtion from 2012 on, he didot do so fo a sufficient
amount of time to constitute @isability. Doc. 14 at 9-10. Plaintiff testified at his
hearing that he used the oxygen during dag (Tr. at 26), and that he started on the
oxygen in 2010 (. at 28), but the ALJ discounted Piaif's testimony as not credible.
Plaintiff does not dispute this finding.

Under well-established law{j]f the hypothetical [posedo the vocational expert]
does not reflect all the claimant’s limtians . . . the expéd testimony has no
evidentiary value to supportfanding that the claimant caoerform jobs in the national
economy.” DeLorme v. Qullivan, 924 F.2d 841, 850 (9th Cir. 1991) (citikgnbrey v.
Bowen, 849 F.2d 418, 423 (9th Cir. 198&allant v. Heckler, 753 F.2d 1450, 1457 (9th
Cir. 1984)). Nevertheless, an ALJ does notiremot including a Plaintiff’'s limitation in
a hypothetical if the weight of other evidenedutes the existence of that limitation).
Matthews v. Shalala, 10 F.3d 678, 681 (9t€ir. 1993) (finding ncerror where ALJ did
not include a “staying in one positiommitation” where ALJ found limitation not
significant and not credible).

Plaintiff does not cite clear evidence thatneeded a full-timexygen tank, as the
treatment notes primarily indicate theeusf oxygen for nighttime disorders and upan

exertion. The ALJ found Plaiiff's subjective complaintsabout the severity of his
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breathing problems to be lesan fully credible, and cittnumerous legitimate reasons
for doing so. Tr. at78-79 (including Plaintiff's failure to follow treatment
recommendations, vague testimony, leaving last job for non-medical reasons, and
receipt of unemployment corapsation, among others).
In short, the evidence does restablish that Plaintiff had a limitation that should haye
been included in the hypothetigadsed to the vocational expert.

B. Medical Opinions.

Plaintiff next argues thathe ALJ erred when he ga no weight to treating

—t

physican Dr. El-Harakeh’s opinion, in whi¢he doctor opined that Plaintiff could ng
perform even sedentary work. Doc. 13 at 11.

“The ALJ must consider all medical opinion evidenceldmmasetti v. Astrue,
533 F.3d 1035, 1041 (9th Cir. 2008 20 C.F.R. § 404.1527(c); SSR 96-5p, 1996 WL
374183, at *2 (July 2, 1996). In weighing dngal source opiniong Social Security
cases, the Ninth Circuit distinguishes amothree types of physicians: (1) treating
physicians, who actually treat the claimaf2} examining physicias, who examine but
do not treat the claimant; dn(3) non-examining physiai@, who neither treat noj
examine the claimantLester v. Chater, 81 F.3d 821, 830 (9t@ir. 1995). Generally,
more weight should be given tioe opinion of a treating physm than to the opinions of
non-treating physiciandd.

The ALJ may reject theontradicted opinion of a treatingr examining physician
by “setting forth specific and legitimate reasdmisdoing so that & based on substantidl
evidence in th record.” Thomas v. Barnhart, 278 F.3d 947, 957 (9 Cir. 2002) (citation
and quotation omitted). “ThALJ can ‘meet this burdeby setting out a detailed and
thorough summary of the facts and conflictetligical evidence, stating his interpretation
thereof, and making findings.”ld. “The opinions of nonreating or non-examining
physicians may also serve as substantialesad when the opiniorere consistent with
independent clinical findings asther evidence in the record.td. Where a treating

physician’s opinion is not contradicted byo#imer physician, it may be rejected only for
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“clear and convincing” reasonsLester v. Chater, 81 F.3d 821, 83@th Cir. 1995).
Further, “[the ALJ need not accept the opinion of any physician, including a tre:
physician, if that opinion idrief, conclusory, and inadequately supported by clini
findings.” Id.

The ALJ stated that he gave no weightDr. El-Harakeh’sopinion because it is
not consistent with medical evidence in tieeord and is based on Plaintiff's subjectiy
complaints. Tr. at 79The ALJ’s opinionhowever, references Dr. El-Harakeh’s opinig
as “Ex. 9F,” which is not, in fact, an opinidwy Dr. El-Harakeh butather an opinion by
Dr. Brecheisen. Tr. at 70.The ALJ then goes on to sayttDr. El-Harakeh'’s opinion is
contradicted by his own meddl findings, citing records showing that “claimant
breathing was improved on medication,” had no hemoptysis, he had only mil
obstructive pulmonary diseasand he denied problenasd was doing fairly well.ld.
But the only evidence cited by the ALJ that in fact, a medidarecord by Dr. El-
Harakeh is Ex. 5F. Tr. at 28257. The ALJ states thé#tis opinion shows that the

“claimant’s breathing was improved on meation and that he had 90% saturation,” Qut

the ALJ does not explain how this contragliany other opinion bipr. EI-Harakeh. Tr.

at 79. The other medical records cited by the ALJ are not medical records from Dr.

Harakeh.See Tr. at 269-75, 294-95.
The ALJ also discountedrDEI-Harakeh’s opinion becaa it is “contradicted by

the opinions of other examing experts, DDS, and treayj physician Dr. Bradshaw.”

Tr. at 79. In support, the ALJ cites gerlgréo two state agency consulting physician

reports, (Tr. at 44-56, 58-69), without notimghat, if any, portions of those opinion
contradict Dr. El-Harakeh’s ogimn. He also cites generally Dr. Bradshaw’s treatmen|
notes from June and November 2011 (Tr. &-98) without noting what portion, if any

contradicts Dr. El-Harakeh'’s opinion.

® The ALJ likely meant to refgo Dr. El-Harakeh’s opiin report at Ex. 14F. Tr.
289-293. Because the ALJ never discusm®g specific content of Dr. El-Harakeh’
opinion, and treatment notes from Dr. El-Harakeé scattered thrghout the record, the
Court cannot presume to know which opmby Dr. El-Harakeh the ALJ rejected.
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The ALJ has not set forth specific alegjitimate reasons for rejecting Dr. El
Harakeh’s opinionBarnhart, 278 F.3d at 957, and iradt has not even noted whic
opinion he rejects. Because this was legeor, the ALJ’'s decision will be vacated.

V. Remedy.

The decision to renmal for further development of éhrecord or for an award of
benefits is within the discretion of the Cou#2 U.S.C.§ 405(g); see Harman v. Apfel,
211 F.3d 1172, 117347(9th Cir. 2000). An action will be remanded for an award
benefits only where three conditions aret:nf¢) the ALJ has failed to provide legally
sufficient reasons for rejeaty evidence, (2) no outstandirggue remains that must b
resolved before a determir@n of disability can be madeand (3) it is clear from the
record that the ALJ would beequired to find the claimartisabled were the rejectec
evidence credited as true.

The ALJ has failed to provide legallyfBaient reasons for fecting the opinion
of Dr. El-Harakeh. Where th€ourt finds that the ALJ faiteto give legally-sufficient

reasons for not crediting testimony, the evidemust be credited as true under Ninth

Circuit law. See Varney v. Secretary of Health and Human Services, 859 F.2d 1396 (9th
Cir. 1988) (“if grounds for [discrediting a amant's testimony] exist, it is both
reasonable and desirable to reguhe ALJ to articulate themn the original decision.”);
Lester v. Chater, 81 F.3d 821, 834 (9th Cir. 1995Where the Commissioner fails tc
provide adequate reasons for rejecting thi@iop of a treating or examining physiciar
we credit that opinion ‘aa matter of law.” ” (citingHammock v. Bowen, 879 F.2d 498,
502 (9th Cir.1989);Harman v. Apfel, 211 F.3d 1172, 1178 (9th Cir.2000) (same

Benecke v. Barnhart, 379 F.3d 587 (9th Cir.2007);Bécause the ALJ failed to provide

legally sufficient reasons for rejecting Beke's testimony and héreating physicians’
opinions, we credit thevidence as true.”).

In this case, however, outstanding isstEmain that must beesolved before a
determination of disability cabe made. Specifically, ¢hALJ failed to explain which

opinion of Dr. El-Harakeh heejected. The record includes many pages of treatn
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notes by Dr. El-Harakeh between 2009 afd2 Tr. at 252-65, 299-317, but the ALJ’
only citation to Dr. El-Harakeh’s opinioerroneously cites treatment notes from
different doctor. Tr. 294-98. Therefore, ravddor development of threcord consistent
with this opinion is in order.

Plaintiff argues that, upon remand, thatter must be assighé¢o a different ALJ
because Judge Cheffins reveadeskrious prejudice against Pl at the hearing. Doc.
13 at 16. Plaintiff cites no specific actsitow of prejudice thatould entitle him to an

exception to the agency’s Ipry of reassigning the case to the same ALJ.

IT IS THEREFORE ORDERED remanding this matter for further

administrative action consistent with thisatsion. Plaintiff's request for a new ALJ i
denied.
Dated this 6th daof May, 2014.

Nalb Conttt

David G. Campbell
United States District Judge
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