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County Board of Supervisors et al Dog.

MDR
WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David J. Benak, et al., No. CV 13-8115-PCT-DGC (SPL)
Plaintiffs,
VS. ORDER

U7

Board of Yavapai County Supervisors
etal.,

Defendants.

l. Procedural History.

On January 8, 2013, Plaintiff David Benak and others (Jod.. Islas; Jerry
Shelton, Jr.; James W. Pletcher; Jeffrey Jermath Troy Sims) who aror were confined
in the Yavapai County Rention Facility, filed gro se civil rights complaint pursuant to
42 U.S.C. 8 1983-Benak v. Board of Yavapai County Supervisors, 13-CV-8004-PCT-
DGC (SPL). In a May 9, 2018rder, the Court concludedahunitary adjudication of
Plaintiffs’ claims would result in unfairnegs Plaintiffs, Defendants, and the Court
goals of achieving judicial economy and imaining efficient control of the Court’s
docket and that allowing each Plaintiff fwroceed separately would overcome i
unfairness. The Court severed the caseimttividual actions, one for each Plaintiff.

In the May 9 order, the Court noted that only one Plaintiff (Troy Sims) had
the filing fee, and therefore gave the other mitis (including Plaintiff Benak) 30 days
to either pay the filing fee diile an Application to Proceeth Forma Pauperis. In

addition, the Court dismissdtie complaint for failure t@womply with Lacal Rule of

baid
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Civil Procedure 3.4.The Court gave each Piff 30 days to filean amended complaint
on a court-approved form, that complies vitik instructions prdded with the fornt.

The Court directed the Clerk to assigneav case number to each new individu
action and to file a copy dhe complaint and the May 9 order in each new case.
Clerk of Court has done so. This cadgenak v. Board of Yavapai County Supervisors,
13-CV-8115-PCT-DGC (SPL)—is Plaintiff David J. Benak’s lawsuit.

[I.  Filingsin this Lawsuit.

On June 11, 2013, Plaintiff filed a “Motn for Continuance[/]Notice of Change g
Address.” On June 28, 2013, he filed a Motior Reconsideration. In a September
2013 order, the Court denied the Motion for Reconsideration and granted the Motig
Continuance. The Cougave Plaintiff an dditional 30 days to aoply with the May 9
order by (1) filing an amendezbmplaint and (2) eidér paying the filing fee or filing an

Application to Proceeth Forma Pauperis.

On October 7, 2013, Plaintiff filed a Mon in Response to Order (Doc. 8). In hjs

motion, Plaintiff states thdte will not be able to complwith the September 5 orde
because he wants to “exercise [his] LewisCasey rights and utilize [his] statute ¢
limitations to prepare.” The Court, in its discretion, will construe Plaintiff's motion &
request to voluntarily dismiss this caséhout prejudice. Under Rule 41(a) of th
Federal Rules of Civil Procedure, a partyyntbssmiss an action without an order of th
court by filing a notice of dismissal at any &rbefore service of an answer or a motig
for summary judgment. Theight to voluntarily dismss an action under thesq
circumstances is absolut€Commercial Space Mgmt. Co., Inc. v. Boeing Co., Inc., 193

F.3d 1074, 10779th Cir. 1999). TheCourt will therefore grant Plaintiff's motion anc

will dismiss this case without prejudice.

' The Court also granted Plaintiff Bak’s Motion for Status and Documer
requesting status and denie@iRtiff Benak’s Motion to Expdite and another Plaintiff's
“Motion for ‘Official pro per Status’ Orderin@efendants to Grant Law Library Access,
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As to Plaintiff's request for a copy of theceipt for the filing fee, the Court, in it$

discretion, will direct the Clerk of Court teend Plaintiff a copy of the receipt for the

filing fee that was paid in 13-CV-8004-PCTAX (SPL) by Nora Jenkins for Troy Sims,
As to Plaintiff’'s request for a copy of tikemplaint, the Court will deny Plaintiff’s
request. The Court notes that Nora Jenkins came to the courthdils¢h® complaint.
Any additional copies wadd have been returned to hay the Clerk of Court after she
filed the lawsuit. Thus, Plaintiff shouldtact Nora Jenkins to obtain a copy of t
complaint. Alternatively, the Clerk ofdlirt charges 50 cents per page for reproduc
any record or paper.See Judicial Conference Schedule Bées { 4, foll. 28 U.S.C
8 1914. Therefore, the Clerk of Court wiltovide Plaintiff with copies of document
only upon receipt of a written gaest accompanied by paymer the 50 cents per pags
copy fee.
IT ISORDERED:
(1) Plaintiff's Motion in Response to Order (Do8&), which the Court hag
construed as a request to volnily dismiss this case, is

(@) granted in part, to the extent that thed@rt will dismiss this case
without prejudice and will direct th€lerk of Court tosend Plaintiff
a copy of the payment receipt13-CV-8004-PCIDGC (SPL), and

(b) denied in part, to the extent Plaintifis seeking a copy of theg
complaint.

(2)  This case idismissed without prgudice. The Clerk of Court must entef

judgment accordingly.

(3) The Clerk of Court must send Pldfiina copy of the payment receipt in 13
CV-8004-PCT-DGC (BL): PHX 129795.

Dated this 23rd day of January, 2014.

Dalls Gt

David G. Campbell
United States District Judge
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