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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CV13-08199-PCT-DGC (JFM)
CR10-08036-PCT-DGC
Plaintiff/Respondent,
ORDER
V.

Richard Larry Self,
Defendant/Movan

Movant Richard Larry Self filed a motioto vacate, set aside, or correct his
sentence pursuant to 283JC. § 2255. CVDoc. 1. United States Magistrate Judge
James F. Metcalf issued a report ancbremendation (“R&R”) recommending that th
motion be denied. CVDo29 at 52. Movant filedan objection to the R&R on
February 2, 2015. CVDoc. 34~or the reasons set forthld®, the Court will accept the

%

R&R and deny Movant’s motion.
l. Background.

On March 9, 2010, a grandry indicted Movant orfour counts of Possession gf
Child Pornography, witlforfeiture allegations. CRDoc. 1. Movant was arrested|on
March 14, 2010, and the Court appointed tcalinsel soon after. CRDocs. 5, 14, 19.
Movant made four motions to continueial, the last of which was filed on
September 17, 2010. CRDocs. 20, 23, 26, 3ae Court granted all four motions and

! Documents filed in CV-13-08199-PCT-DGC will be referred to as “CVDoc” and
doc%rlg%nts filed in the related criminal aati€€R-10-8036-PCT-DGQyill be referred to
as* oc.”
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scheduled trial to start November PD10. CRDocs. 225, 28, 41, 49.

On September 21, 2010, the governnfdat a superseding indictment charging
Movant with three counts of Transportation of Childridgraphy, three counts of
Possession of Child Pornography, andfeibure allegations. CRDoc. 35. On
October 13, 2010, Movant’s counsel filedr@tion to suppress ewdce obtained from
the search warrant issued January 27, 200RDoc. 47. Thenotion was based on
staleness and lack of probalgleuse. CRDoc. 47 at 6-10'he parties fully briefed the
iIssue, and the Court denied Movantistion. CRDocs. 47, 56, 65, 69.

On November 10, 2010, one week beftevant’s trial date, Movant requested
new counsel. CRDoc. 74; CVDoc. 34 at 37-38ovant believed his attorney had failed
to properly investigate his case (by notquing leads Movant suggested or interviewing
witnesses Movant claimed waltliscredit prosecution witssees), did not believe he was
innocent, and would not present him with anbiased defense. After considering
Movant's complaints, the Court rejected tleguest, stating that based on the information
Movant had provided, a differetawyer would not give Mowvat a better defense than thE
one current counsel was sefpi@sent. CRDoc. 74.

Trial proceeded as scheduled, and thg fjaund Movant gilty on all counts.Id,;
CRDoc. 90. Counsel moved for a downwargateure and variance at the sentencing.
CRDoc. 93. The Court denied the requestaio extension and Movant was sentenced to
concurrent terms of 135 months for ea@ngportation charge and 120 months for each
possession charge — an effective sented®5 months.CRDocs. 95, 97.

On appeal, Movant challenged the triaud’s denial of his motion to suppres$

arguing that the search warramés stale and insufficient testablish probable cause.
CRDoc. 117. Movant also challenged lsentence as procedurally erroneous and
substantively unreasonablid. The Ninth Circuit rejectefovant’s claims and affirmed
his conviction and sentencéd.

On July 29, 2013, Movant filed his pro smeotion to vacate. CVDoc. 1|
Magistrate Judge Metcalf issued his R&R@ctober 31, 2014. CV0 29. Movant has
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filed an objection on Grounds One through Eight. CVDoc. 34.
. L egal Standard.

Under 8§ 2255, a person in custody may “move the court which imposec
sentence to vacate, set aside or correct thieisee” on the groundbat “the sentence
was imposed in violation of éhConstitution or laws of the Wad States, or that the cour
was without jurisdiction to impose such semnor that the sentence was in excess
the maximum authorized by law, or is othemvsibject to collateralttack.” 28 U.S.C. §
2255(a).

A party may file specifiavritten objections to the RR’s proposed findings and
recommendations. Fed. R. CivR. 72(b); 28 U.S.C. § 68)(1)(C). The Court must
undertake a de novo review of those portiohthe R&R to which specific objections ar
made. Seeid.; Thomas v. Arn, 474 U.S. 140, 149 (1983)nited Sates v. Reyna-Tapia,
328 F.3d 1114, 1121 {9 Cir. 2003). The Court may agtereject, or modify, in whole

or in part, the findings and recommendationslenby the magistrate judge. Fed. R. Ciyv.

P. 72(b); 28 U.£. § 636(b)(1).

In the context of ineffdtve assistance of counsel cfes, “[jjudicial scrutiny of
counsel’'s performance must be highly deferentid&tfickland v. Washington, 466 U.S.
668, 689 (1984). The Court must applysteong presumption that counsel render
adequate assistance and exercised reasonable professional judgim@iat.prevail on a
claim for ineffective assistance, Movant makbw that “(1) his @abrney’s performance
was unreasonable under prevailing pssfenal standards, and (2)a reasona
probability that but for counsel’s unprofessional errors, the results would have
different.” United Sates v. Blaylock, 20 F.3d 1458 1465 (9th Cir. 1994) (quoting
Srickland, 466 U.S. at 687-94). Srickland defines reasonable probability as *
probability sufficient toundermine confidence in the outcomed:

[11. Analyss.
1. Ground 1: Ineffective Assistance on Search Warrant.

Movant objects on Ground 1(a), assegtithat Judge Metcalf misunderstood h
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claim; on Grounds 1(b) and (c), arguingathCounsel was ineffective by failing tq
challenge the search based on impropericeref the warrant; and on Ground 1(d
arguing that counsel failed to challenge thegadllesearch and seizure of Movant's persq
during the warrant’'s execution. CVDoc. 34 at 2-9.
A. Ground 1(a).
Movant asserts that his Ground 1(agil was misunderstood akallenging “the

staleness of the evidence time probable cause.ld. at 2. In clarifying his argument

Movant claims that trial counsel was ineffective because she failed to challenge th

search warrant on the basis that it contam@eew probable cause, and was an impro
reissue of a previously voided warrankd. at 2-3 (citingSgro v. United Sates, 287
U.S. 206 (1932)).

Judge Metcalf understood Movant’'s position Ground 1(a) — that the secor
search warrant was improper because itrditlpresent new support for probable caus
and that a new probable cause statement ghwaile been required for a valid warrar
CVDoc. 29 at 6-8. Judge Metcalf decided tRgto v. United Sates, 287 U.S. 206
(1932), and the other cases relied on by Nw#o not stand for the proposition thg
every warrant must be accompaniedneyv affidavits or statementdd. at 7. Rather, a
warrant must simply be based on timely informatiord. The Court finds Judge
Metcalf's analysis to be sounc&eeid. at 6-8. Movant failed tgshow that new affidavits
and statements of probable cause wereirediuor a valid search warrant, and trig
counsel’s “failure to raise a meritlessgé argument does nobuwstitute ineffective
assistance of counselBaumann v. United Sates, 692 F.2d 565, 57@th Cir. 1982).

B. Grounds 1(b) and (c).
In his objection on Grounds 1(b) and (e)ovant reasserts the same arguments

improper service he made in his motion to vac&= CVDoc. 2 at 2-3; CVDoc. 21 at 3-

4; CVDoc. 34 at 3-6. Theduirt agrees with the R&R'’s anyais that a challenge to the

search based on timing or lackservice would hae been meritless, and failure to mak

the arguments was not ineffectivesstance. CVDoc. 29 at 8-11.
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C. Ground 1(d).

Movant's objection on Ground 1(d) is somewhat uncléze CVDoc. 34 at 6-9.
In his motion to vacate, Movant argued tha&l counsel should have challenged tf
search of his truck on the ground thaky improperly searekd Movant's person,
improperly seized Movant's effects, and iroperly detained Mowva without issuing a
Miranda warning. CVDoc. 2 at 3-5; CVDoc. 24t 4-6. Judge Metcalf found that
challenge of the search by trial counseltbase grounds would have been meritles
CVDoc. 29 at 11-14. FurtheJudge Metcalf noted that @v if the court assumed thg
searches were improper, Movant failed to shmw he was prejudiceby the search of
his personal effectsld. at 14. In his objection, Movastates that he believed he wa
under arrest during his detention and that he neéghow prejudice. CVDoc. 34 at 7-9

The Court has reviewed the R&R’s treatthef Ground 1(d) ash agrees that any
challenge to the search of Movant’s persotodris detention would have been meritles

CVDoc. 29 at 11-14. Movant'slaim that he was not givenMiranda warning lacks

merit because Movant does not claim thatwes interrogated or that any statement

obtained in violation oMiranda was used against him at trigtee United States v. Kim,
292 F.3d 969, 976 (9th €i2002) (holding that aefendant is entitled to Kliranda
warning when police questiong exceeds the scope ofTarry stop and becomes @
custodial interrogation)see also United Sates v. Patane, 542 U.S. 630, 641 (2004
(“Potential violations [of the Miranda rule] oar, if at all, only upon the admission g
unwarned statements inéwidence at trial.”).

2. Ground 2: Ineffective Assistance on Double Jeopardy.

Movant states in his objection that hargts by his original challenge that coung
was ineffective in failing to challenge Mov&ntonvictions based on double jeopard
CVDoc. 34 at 9. Movant reassertstth@d) the three possessi of child pornography
charges amounted to a single offense, @)dhis possession convictions were less
included offenses of his ansportation convictions.ld. at 9-10; CVDoc. 2 at 5-6;
CVDoc. 21 at 6-8.

he

Al

bS.

D

1S

S.

el

=

er




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Applying 18 U.S.C. § 2252(a)(5)(B) amd reference to a defendant’s possession
of “any” material containinghild pornography, Judge Metf found that possession OL
multiple materials containinghild pornography establishadultiple violations of the
possession statute. CVDoc. @916. Because each possassiharge in this case relied
on separate material, multiple possessiongdsmmwere appropriate and a challenge by
trial counsel on this basis would have been futite.

Judge Metcalf also determined théhaugh possession of ibth pornography can
be a lesser included offense wansportation of child papgraphy, Movant failed to
show that the imagassed to support his possession glearwere the same images used
to support his transportation chargéd. at 17. Movant therefore has failed to show that
counsel was ineffective for failing to raise it.

The Court has reviewed Judge MetcalBagoning on these issues and finds it|to
be correct. Movant’'s Ground 2 objextiis without merit and will be denied.

3. Ground 3: Ineffective Assistance on Prosecutorial Misconduct.

Movant asserts that (1) trial counseldd to challenge admission of prejudicial
stories based on authenticityyda(2) the government failed to investigate fingerprint and
DNA evidence that woultlave exonerated MovahtCVDoc. 34 at 10-15.

A. Failureto Challenge Stories Based on Authenticity.

On February 8, 2010, a search warrards executed at Movant's residencg.
CVDoc. 29 at 2. Along with other evidesm agents found sena hundred pages of
printed documents containing fictional narraswdescribing sexual conduct with childrgn
(the “stories”). Id. Following notice thathe government intenddd use the stories af
trial, Movant’s counsel argued the stories wangairly prejudicial under Federal Rule of

Evidence 404(b) and that the governmpassessed other evidence sufficient to shpw

~ #Movant’s argument regarding a vindictiseperseding indictment was raised fo
the first time in Movant’s reply brief. CV[@029 at 18 n.5; CVDoc. 21 at 8-11. The
Court “will not consider new arguments raidedthe first time in a WB brief.’Bach v.
Forever Living Prods. U.S, Inc., 473 F. SuEp. 2d 1110, 1122 n.66 .D. Wash. 2007)
citing Lentini v. Cal. Ctr. for the Arts, 370 F.3d 837 n.6 {B Cir. 2004));see Gadda v.
ateBar of Cal., 511 F.3d 933, 937 n.2 (9th Cir. 2007).

—
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Movant had knowledge of the contentstbé electronic storage media that contain
child pornography. CRDoc. 57 at 7. éhCourt concluded that the stories we
admissible only with redactions and athienitations. CRDoc. 70 at 5-7.

Movant contends that his counsel slibbhve challenged theuthenticity of the
stories and the fact that the admitted sw®ii@volved a truck driver, a veteran, or
character named “Rick,” all of which migldescribe Movant. Given the vigorous
arguments that were made tigfense counsel regarding the stories and the limitations
Court placed on their admission at firizgncluding limiting the number of storieg
admitted, redacting portions tife stories, and limiting instrtions to the jury, the Court
cannot conclude thahe evidence would have beenyatifferent had defense counsed
made the arguments Movant suggests. Copieke stories were found in Defendant
home and on electronic storage media in hiskirtects the jury coudl take into account
in deciding whether they weeaithentic. The similarity of soe of the stories to Movant
was further evidence of theauthenticity. The Court ages with Judge Metcalf's
conclusion that the additional arguments ssgd by Movant wouldave had no effect
on admission of the redacted stories at trfaW/Doc. 29 at 19-20. Because it is unlikel
that the outcome would havedredifferent, trial counsel was not ineffective for failing 1
make the arguments identified by Movafkee Strickland, 466 U.S. at 691-92.

B. Failureto Investigate Fingerprint and DNA Evidence.

Movant argues that trial counsel was feefive for failing to assert a claim of
prosecutorial misconduct ad on the governmentsiliae to follow through on
fingerprint and DNA evidence. CVDoc. 24 14-15. The R&R concluded that Movai
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“misapprehends the obligation of the pragem,” and has overstated the persuasive

effect that the DNA and fingennt evidence would have had. CVDoc. 29 at 22-23. T
R&R also notes that trial counsel may hdad a tactical reason for not pursuing tt
evidence in questionld. at 23-24. Movant objects to these conclusions, and argues
the persuasive effect of the testing canmetoverstated because it would have rebut

testimony from his wife and supported Movard&nial of ownership. CVDoc. 34 at 14
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15. Additionally, Movant claims “there 180 possible way for the magistrate court to
constru [sic] [that trial coumt's decision not to pursuesting was tactical], short of
talking to the dense [sic}itarney.” CVDoc. 34 at 15.

Movant's objections are without meriThe R&R’s statement that trial counsel’s
decision not to pursue testing ynaave been tactical is quprted by the fact that trial
counsel highlighted the lack of testing dhgritrial, both on cross examination and |n
closing argument. CRDoc. 112 at 397-98; @RD113 at 441. Defense counsel might
well have concluded #t the ability to make these arguments at trial outweighed |the
potential benefits and risks of pushingetlgovernment to complete the testing.
Additionally, the government had no oldigpn to pursue the fingerprint and DNA
analysis, and a prosecutorialstonduct charge on this basisuld have been meritless|
See Arizona v. Youngblood, 488 U.S. 51, 59 (1988) (“[T]heéefendant is free to argue t(
the finder of fact that a . . . test might hdoeen exculpatory, butéhpolice do not have 3

O

constitutional duty to performrany particular tests.”)Jnited Sates v. Polizzi, 801 F.2d
1543, 1553 (9th Cir. 1986h¢lding government has no guto disclose exculpatory
material that the prosecutor was nertaware of nor in possession of).

4, Ground 4: Failureto Object to Prior Bad Acts.

Movant asserts that trial counsel wafalent in failing tochallenge admission of
the fictional stories for lack of attributionCVDoc. 34 at 16-19. He also claims trial
counsel failed to inveigate evidence that would have suppoites denial of authorship.

As discussed in the R&R, trial couhskd oppose the stories’ admission under
Federal Rule of Evidence 4(b) and 403, and renewedetlobjection again at trial to
every story admitted. CVDoc. 29 at 268Counsel also argued tihe jury that the
government could not attribute the storiesMovant, pointing outhat multiple people
had access to Movant's resme, computer, and other tha while Movant was away
for extended periods of time as a kulriver. CRDoc. 113 at 442-44.

“[A] court must indulge a&trong presumption that counsel’s conduct falls within a

wide range of reasonable professional aasc” and “the defendant must overcome the

-8-
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presumption that . . . the challenged actimmght be considered sound trial strategy.
Strickland, 466 U.S. at 689 (citation omitted):There are countless ways to provide
effective assistance iany given case.”ld. Movant has failed to show trial counsel’s
decisions as anything but reasonable tsimhtegy, and thus the Court will deny his
Ground 4 objection.

5. Ground 5: Omitted Evidence.

Movant argues that trial counsel wasffective because sltkd not introduce the
following evidence: (1) AOLaccount time of access logs; (2) that Movant's AQL
account information and credit/debit card mf@ation were posted on a corkboard $o
others could pay bills; (3) aceipt showing that Movant'wife purchased eight of the
thumb drives that wertbund in Movant's truck, alongith the bag they were found in
(4) evidence that Movant used a differeninpaiter than the one that was found to have

child pornography; (5gvidence that four of the fiveomputers seized were free of any

o}

child pornography; and (6vidence to impeach Movant's wife by showing she hag
propensity to lie about Movant. CVDoc. 3 19-24. Further, Movant claims tridl
counsel should have callecetfollowing witnesses: James ldgrafer, Laura Holdgrafer,

Robin Dufresne, and Sandy Maranddd. at 20-22. According to Movant, thes

D

witnesses would have testified that Movaind not take a computer with him on road
trips unless his wife or daughters were awopanying him, Movant's wife brought the
computer on the road tripn which they were searcheiMlovant’'s brother-in-law had
access to the computers for oemonth, and Mova’s wife used the thumb drives for
pictures and music storagkd.

Movant concedes that trial counsel @iitit testimony on cross-examination that
others had access to his horoemputer, thumb drivessuck, and AOL Account.ld. at
19-20. Movant also concedes that trc@unsel elicited testiony from government
experts that they could not place defendztnthe computer, or gawith certainty who
plugged in the thumb drives load or view files.Id.

Judge Metcalf reviewed each of Movantimitted evidence claims in great detall.

-9-
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CVDoc. 29 at 29-40. The Cduras reviewed these clairmad Movant’s objections, ang
agrees with Judge Metcalf's analysis. Regaydvitnesses not selected to testify, trial
counsel had strong tacticedasons for not calling themid. at 33-35. With regard to

evidence that Movant's wife purchasece tthumb drives and bag seized during the

search, that four of five computers wereefi@ child pornography, and that Movant di
not frequently take a laptop with him on rdaigs, many of these facts were brought oEt
on cross-examination and the remainder wouldhawe altered the outcome of the trigl.
Id. at 32, 35-38. With regatd evidence that Movant's wife was a perjurer, Federal Rule
of Evidence 608(b) prevented usetloé exhibits Movant suggestkd. at 39.

These arguments are classic examplesecond-guessing strategic decisions py
trial counsel. The presumption in favor toial counsel’'s decisions precludes habejas
relief on such a basis. Ground 5 lacks merit.

6. Ground 6: Errorsin the Pre-Sentence Report.

Movant argues that trial counsel was ineffective because she failed to corfect
number of inaccuracies in the pre-sentenggort (“PSR”), did notallow Movant to
interview with the probation officer, and ney@ovided Movant with a copy of the PSR.
CVDoc. 34 at 24-31; CVDoc. 2 at 17-18.

The R&R addressed each dhregarding the PSR and falithey lacked merit.
CVDoc. 29 at 41-44. The Court agrees. Twrt found that Movant had no criming

history points, resulting in a criminal hosy category of |, angentenced him at the
bottom of the guideline range. CRDoc. 1446, 11. The Court based its sentencing
decision on Movant’'s possession of hundredsphotographs rad videos of child
pornography, his perpetuation of the marfeetchild pornographyhis fixation on sexual
abuse of children as reflected in many s®ie wrote about abng children, and his

failure to accept respormiity. CRDoc. 114 at 10-11Movant has not shown that thg

D

alleged errors in the PSR concerning hi®rmparrests and various allegations of sexyal
abuse had any effedn his sentence.See Strickland, 466 U.S. 691 (“An error by

counsel, even if professionally unreasonatiees not warrant setting aside the judgment

-10 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

of a criminal proceeding if the error had no effect on the judgment.”).

Nor can the Court conclude thatiatr counsel was irféective when she
recommended that Movant not have anriigv with the probation officer who was
preparing the PSRSee CVDoc. 29 at 43-44. Trial counsel may well have conclug
that Defendant's demeanor carlack of contritim would result in a less favorabls
recommendation. Additionally, Movant has fdil® show how the interview would hav
affected the outcome of his sentenciisge Srickland, 466 U.S at 691-92.

Lastly, Movant claims that trial couriseever provided him with a copy of the

PSR or reviewed it with him. This claim significantly underimed, however, by the

fact that Movant referred to the “Probati®eport” in his pre-sentencing letter to the

Court, commenting on some of thmtters raised in this habgastition. CRDoc. 96 at 2.
Nor did Movant contradict his counsel's specdtatement at the sentencing hearing tk
she had reviewed the PSR with himh.at 44; CRDoc. 114 at 3. Ground 6 lacks merit.

7. Ground 7: Evidence of Third Party Guilt.

Movant argues that counsel was inefifex by failing to (a)present evidence from
the forensic expert that someone else could have committed the crime; (b) q
discovery and disclosures from the prosemuti(c) investigate whether another pers
authored the fictional stories; (d) object te ttories; (e) call withesses for the defens
(f) present a defense; (g) investigate infatimn that Movant di not own a computer
until May 2008, that the other eputers were clean and avaika for others to use, ang
that the program used to write the stoness not on his computeth) show that the
computers could not have been placed enkibttom bunk of the truck at the time of th
search; (i) impeach the government’s witnessaes|, (j) object to refences to Movant's
ex-wife as such at tliaeven though they neained married at thatme. CVDoc. 34 at
31-37; CVDoc. 29 at 45.

. * The R&R did not reach a number of Mmt’s additional _arﬂuments regarding
trial counsel’s failures because they weiigad for the first time in his reply brief.
CVDoc. 29 at 45. These include counselifife to present bank statements showing
illegal activity in his account, failure to impeh Movant’s ex-wife, failure to impeach
Agent Schrable, failure to prest evidence about Movant's brother-in-law, and failure
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Judge Metcalf found arguments (a), (b), (g), (h), and (j) tde unsupported, ang
explained why. CVDo. 29 at 45-47. Héound arguments (d), Ye(f) and (i) to be
repetitive of earlier grounds already dismissdd. at 47-48. Movant objects to thesg
conclusions, sometimes citing evidence anterofwith only conclusory assertions.
CVDoc. 34 at 31-33. The Court agaioncludes, however, thaflovant is second-
guessing his trial counsel’s strategic decisionsi@n best to try thisase. Although the

Court does not doubt that Mant genuinely believes a better defense could have heen

mounted, that is not the test for ineffeetiassistance. Movant must show that his
attorney’s performance was unreasonable updevailing professionastandards, and,
but for counsel’s unprofessional errors, the tssof his trial would have been different.
Srickland, 466 U.S. at 687-94. The “highly dedatial” approach the Court must take
when evaluating counsel's ffermance precludes the kind of issue-by-issue criticism
Movant levels in Ground 71d. at 689.

After a de novo review, the Courtnfls Judge Metcalf’'ddiscussion of the
arguments raised in Groundd be correct. CVDoc. 29 d6-48. The Court will accept
the R&R'’s findings and deny Mowméis Ground 7 objections.

8. Ground 8: Abuse of Discretion.

Movant asserts that (a) the Court abugedliscretion by refusing Movant’s pref

174

trial request for new counsel, and (b) calnsas ineffective “for not challenging the
lesser included offenses, and greafénse.” CVDoc. 34 at 37-39.

Judge Metcalf properly notes that “taetbxtent that Movant might have intended
to assert direct challenges on these decdssiminthe trial courtthe claims would be

procedurally defaulted for failing to raiseeth on direct appeal. CVDoc. 29 at 49see

have the jury instructed dms theory of defenseld. Movant asserts in his objection that
he did raise these claims in his openingfbbat the Court has reviewed that brief and
can find no mention of them. Movant does state in his opening brief that “[a] criminal
defendant has the right to hawe Jury instructedn his/her theory of defense separate
and apart from instructions given on the eleta@f the charged offense.” CVDoc. 2 at
20. But Movant then asserts that trial calrcslled no witnesses, presented no evidenice,
and thus “allow[ed] the Jury teelieve there was no defensdd. This is not a challenge
to trial counsel’s effecteness on jury instructioras raised in his reply.

-12 -
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Massaro v. United Sates, 538 U.S. 500, 50 (2003) (“[C]laimsnot raised on direct
appeal may not be raised on collateralie® unless the petitioner shows cause and
prejudice.”). Judge Metcalf decided theliovant’'s first claimwas not procedurally
defaulted because Movant wag daectly claiming that the Got abused its discretion
but rather that trial counsel was ineffective fiaiting to object to the Court’s decision as
an abuse of discretion. ©oc. 29 at 49. Here, Mowds objection makes no such
distinction. See CVDoc. 34 at 41 (“Defendant believese has shown abuse of discretign
of the Court, in refusing defiedant substitute counsel.”)Accordingly, Ground 8(a) is
procedurally defaultednal will be denied.

Movant's argument in Ground 8(b) @ging the lesser inatled offenses is the
same argument made in Grob2 and will be denied fahe reasons discussed above.

IT ISORDERED:

1. The R&R (CVDoc. 29) iaccepted.

2. The motion to vacate sentence (CVDoc. Hersed.

3. The Clerk is directed tierminate this action.

Dated this 15th day of April, 2015.

Dby Gt

David G. Campbell
United States District Judge
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