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urity Administration Commissioner Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robert Shaf No. CV-13-08206-PCT-DGC
Plaintiff, ORDER
V.

Social Security Administration
Commissioner,

Defendanh

Plaintiff filed an application for digality insurance bené&s on May 24, 2010,
alleging disability bginning August 30, 2009. Tr. at 10'he application was denied o
September 2, 2010, and upon recdesation on February 11, 2011d. Plaintiff was
granted a hearing in which he appearethwounsel before Administrative Law Judg
(“ALJ") Patricia Bucci on May 10, 2012ld. The ALJ determined that Plaintiff was ng
disabled under the relevant provisions of the Social Sedity Tr. at 20. The Appeals
Council denied review on June 17, 2013 (Trlatand Plaintiff filel this action seeking
reversal of the denial and remand for an avedildenefits. Doc. 16. Defendant has filg
a memorandum in opposition (Ddt7), and Plaintiff has filed a reply (Doc. 18). Neith
party has requested oral argumeRor the reasons thatllimw, the Court will remand for
an award of benefits.

l. Standard of Review.
Defendant’s decision to dg benefits will be vacatetbnly if it is not supported

by substantial evidence orbgsed on legal error.Robbins v. Soc. Sec. Admi66 F.3d
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880, 882 (9th Cir. 2006). “Substantial egiite’ means more than a mere scintilla, Qut

less than a preponderance, i.e., such rates@dence as a reasonable mind might acc

as adequate to support a conclusionld. In determining whether the decision i

ept

S

supported by substantial eeidce, the Court must consider the record as a whple,

weighing both the evidee that supports the decisiordathe evidence #t detracts from
it. Reddick v. Charterl57 F.3d 715, 720 (9th Cir. 1998If there is sufficient evidence

to support the Commissioner's deterntioa, the Court cannot substitute its own

determination.See Young v. Sulliva@11 F.2d 180, 184 (9th Cir. 1990).

For purposes of Social Security bétsedeterminations, a disability is

the inability to do any substantial gainful activity by reason of
any medically determinable péigal or mental impairment
which can be expected to reswmtdeath or which has lasted
or can be expected to last fa continuous period of not less
than 12 months.

20 C.F.R. 8§ 404.1505.
Determining whether a claimant issdbled involves asequential five-step

evaluation. The claimant mushow that (1) he is not mently engaged in substantig

gainful employment, (2) he has a severgsital or mental impairment, and (3) the

impairment meets or equalsliated impairment or (4) his residual functional capac
(“RFC”) precludes him from péorming his past work. If at any step the Commissioj
determines that a claimant is or is not disdbkthe analysis ends; otherwise, it procee
If the claimant establishes his burden through step four, the Commissioner must fi
claimant disabled unless he finds that thena#ait can make an adjustment to other wo
The Commissioner bears the bura@erstep five of showing #t the claimant has the RF(
to perform other work thagxists in substantial numbersthe national economySee20
C.F.R. § 404.1520(a)(4)(i)-(v).

111

_ ! RFC is the most a claimant can ddth the limitations caused by hig
impairments. See Rodriguez v. Bowe&76 F.2d 759, 762 (9t@ir. 1989); 20 C.F.R.
§ 416.945(a); SSR 96-8p96 WL 374184 (dly 2, 1996).
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1. Analyss.

The ALJ found at step orthat Plaintiff had not wiixed since August 30, 2009
through the date he was last insured on Jurg©B]l. Tr. at 12. At step two, the AL,
found that Plaintiff sufferedrom the following severe impairents: status post bilaterg
total knee replacements with infection, comgiions, and revisiormheumatoid arthritis;
lumbar degenerative disc disease; hypertension; and obé&sityThe ALJ found at step
three that none of the impairments or camabion thereof met or medically equaled or
of the listed impairmentsld. at 14. The ALJ found that&htiff had the RFC to perform
sedentary work, with limited exceptions, imding occasional abilityo climb ramps or
stairs, balance, crouch, kneel, crawl, and stotih. The ALJ found astep four that
Plaintiff was unable to perforrany past relevant workld. at 19. At step five, the ALJ
found that there were jolikat existed in significant numbers in the national econo
that Plaintiff could have performedd. The ALJ therefore concluded that Plaintiff wa
not disabled.Id. at 20.

Plaintiff argues that the ALJ’s deteimation was based on legal error becau
(1) she erroneously gave a treating phgsig opinion little weight and a non-treatin
physician’s opinion great wght, thereby mischaracieing Plaintiffs Residual
Functioning Capacity (“RFC”);and (2) she failed to consider the side effects
Plaintiff's medications on hiability to work. Doc.16 at 4. Plaintiff asserts that, upo
remand, this matter should be assigrieda new ALJ because Judge Bucci w
prejudiced against Plaintiffid.

A. Medical Opinions.

Plaintiff argues that the ALJ erred at sfepr when she founthat Plaintiff had
the RFC to perform sedentary worboc. 16 at 5. Specifittg, Plaintiff argues that the
ALJ should not have given little weight toetlopinions of treating physician Jaume at
Nurse Practitioner May, and thtéte ALJ improperly gave gat weight to non-treating
medical opinions from the state agency consultants.

“The ALJ must consider all medical opinion evidencelbmmasetti v. Astrye
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533 F.3d 1035, 1041 (9th Cir. 2008ge20 C.F.R. § 404.1527(c); SSR 96-5p, 1996 W
374183, at *2 (July 2, 1996). In weighing dn@al source opiniong Social Security

cases, the Ninth Circuit distinguishes amoimree types of physicians: (1) treating

physicians, who actually treat the claimaf2} examining physicias, who examine but
do not treat the claimant; dn(3) non-examining physiai@, who neither treat noj
examine the claimantLester v. Chater81 F.3d 821, 830 (9t@ir. 1995). Generally,
more weight should be given tiee opinion of a treating physm than to the opinions of
non-treating physiciandd.

The ALJ discredited a January 2010 dical source statement from treatin
physician Francisco Jaume regjag Plaintiff's ability to dowork, noting that it had not
been updated and that it wastrconsistent with the doate own objective and clinical
findings and it appears to be based upon thieneint’s subjective guoplaints,” which the
ALJ also discredited. Tr. at 17-18. Plaih#rgues that this was legal error and, had t
ALJ properly credited this atement by a treating physicjaimat she would have founc
Plaintiff incapable of significant gaful activity. Doc. 16 at 5.

Dr. Jaume was the Plaintiff's treatingysician from June 14, 2007 until April 6
2010. Tr. at 259, 233. Ddaume issued his statement aPaintiff's ability to do work

on January 5, 2010. Tr. 210-12. The statemetes that Plaintiff could lift or carry less

than five pounds, he could stand or walksléhan one hour in a typical work day, H
could sit less than one hour in a typicabrk day, breaks would not provide hin
sufficient relief, and he could never climb ldrgce, stoop, kneel, crouch or crawl as p3
of his work. Id. Dr. Jaume based these conclusionsx-rays, medical history, ang
physical exams.Id. at 212. Instead of creditingrDJaume’s statement, the ALJ ga\
great weight to the opinions of the non-tneg, state agency physans, who said that
Plaintiff could perform a range skdentary exertion. Tr. at 17.

The ALJ may reject the contradicted apmof a treating or examining physicia
by making “findings setting forth specific atelgitimate reasons for doing so that a
based on substantial eeigce in the record.”Thomas v. Barnhart278 F.3d 947, 957

e

—

Art

e

—

(€




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

(9th Cir. 2002) (citation anduotation omitted). “The AL can ‘meet this burden by
setting out a detailed and thorough summary of the facts and conflicting cli
evidence, stating his interpretati thereof, and making findings.ld. “The opinions of
non-treating or non-examininghysicians may also serve sgbstantiakvidence when
the opinions are consistent with independdmtical findings orother evidence in the
record.” Id. Further, “[tlhe ALJ needhot accept the opinion of any physician, includin
a treating physician, if thaipinion is brief, conclusory, @ninadequately supported by
clinical findings.” Id.

The ALJ stated that Dr. Jaume’s medisalirce statement regarding Plaintiff’
ability to do work was not consistewith his own medical findingsTr. 18. But the ALJ
failed to identify any of Dr. Jaume’s medi findings with which his opinion was
inconsistent. Earlier in heopinion, the ALJ does go thmgh Plaintiffs2009 and 2010
knee problems in detail. Tr. at 15. Notgblowever, this evidere pre-dates April 2010
when Dr. Jaume stopped treating Plaintiff e trate at which thALJ said Dr. Jaume’s
opinion was no longer reliableebause it was out of date.

The only other medical eence that the ALJ dissses does not appear f
contradict Dr. Jaume’s report. For exampihes ALJ stated that treatment notes indica
that Plaintiff saw a rheumatologist forsharthritis only every four months, “which
suggests his symptoms weret so severe as to warrant consistent professid
management,” and that the records indidaeg he tolerated his medication well, arn
“reported feeling fair during threlevant period.” Tr. at 16She states that Plaintifi

“regularly denied swelling, numbness, or @eia of the joints,” and that Plaintiff’s

minimal complaints “further damage theaichant’s credibility” regarding his current

claims of sustained paand physical limitationsld. But this medical evidence is not s

straight-forward. The treatment notes from Ravi Bhalla that the ALJ cites as suppoyrt

for her statement that “the claimant regularly denied swelling, numbness or erythe
the joints” do, in fact, note swelling and crepgitim Plaintiff's joints, particularly in his
knees. Tr. at 286 (“Righinee: Swelling”), 290 (same293 (same), 388 (same), 169
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(noting swelling in Plaintiff'swrist). The notes do at othémes indicate that Plaintiff
reports “no swelling,” but given the incon®iacy of this medical evidence, the Cou
cannot conclude that this is substantial exck that would justify rejecting Dr. Jaume
opinion.

The ALJ also statedhat claimant’s daily activite belie any findig of total
disability, noting that Plaintiff's physical ipairments “did not jgpear to significantly
limit his daily functional abilities” because Rtié#if played the guitg got his children up

and ready for school, performdéichited household chores, p@ed meals, cared for his

own hygiene/grooming, drove \&hicle, shopped, managéae family’s finances, and
was also primarily responsilfor homeschooling his sonTr. 17-18. But Plaintiff’s

testimony was that he can deetgrocery shopping if he &ble to do so in a motorizeq
cart, that by preparing meals heeant that he can make an@wich for his son at lunch,
that by driving he meant that fvan do so for up to half dwour at a time only, and tha
his homeschooling duties consist of lying tble couch while his spattends school on-
line. Tr. at 33-36. The ALJ’'s edited recitation of Plaiff's daily activities is not,

therefore, substantial evidemthat justifies rejectingteeating source opinion.

The Court also has not been able to discern any clinical findings by Dr. Jau
the record that are inconsistent with hiaury 2010 assessmerRlaintiff met with Dr.
Jaume three times in September, twiceQatober, once in November, and once
December of 2009 about his knee pain. dr234-41. Each tim Dr. Jaume noted &
severe infection in Plaintiff's kneeld. After Dr. Jaume’s January 2010 medical souf
opinion, he met with Plaintiff every monthréugh April 2010, when he stopped treatir]
Plaintiff. Tr. at 226-233.During those months, Plaintitinderwent another procedure
treated infection in his knee with t@motics, and immobilized his kneeld. In total,
Plaintiff underwent seven knee surigsrt all performed by Dr. Jaumé&d. at 40. In April
2010, Dr. Jaume did note improvement, statimgt “patient presds today doing well
... has finished out his antibiotics,” buteevat this point Plaintiff's knee remaine

immobilized. 1d. at 233. Nothing in these clinical notes is inconsistent with Dr. Jaurn
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January 2010 assessment, and the ALJ hasilated no medical findings by the doctg
that show sucimconsistencies.

The ALJ’s only other justification for jecting Dr. Jaume’s opion is that Dr.

Jaume never updated it aftendary 2010 and that, in hi&mnuary 2010 assessment, Dr.

Jaume noted the period of time covered byasgessment was “to betelenined.” Tr. at
17-18. Plaintiff argues, however, that.Dlaume’s “to be determined” notation wg
reflective only of the unclear duration of thepawrment, but that it did not indicate the
Plaintiff's impairments were ngbermanent. Doc. 18 at2- In response, Defendan
argues that “the ALJ reasonably concludkdt Dr. Jaume’s January 2010 limitatior]
were not intended to be permanh&mitations.” Doc. 17 at 13.

The Court cannot conclude that Dr. J&sropinion, issued in January 2010, w3
invalid or obsolete merely fro this notation. The opiniowas issued by the physicial
who provided the vast majorityf Plaintiff’'s medical care ahperformed all of Plaintiff's
knee surgeries. January 2010 falls squavnetitin the period dunig which Plaintiff is
seeking benefits, and speculatioy the ALJ that, had the opam been updated at a lateg
time it would have shown impvement in the Plaintiff'Sunctioning, is simply not
substantial evidence that the opingirould be accorded little weight.

In sum, the ALJ failed tprovide specific ath legitimate reason® conclude that
Dr. Jaume’s January 2010 assessment wastrte reflect only temporary limitations
and she also did notgport her finding with edence that Plaintiff’physical limitations
improved after April 2010 such that Dr. Jaumassessment did n@main valid for the
relevant time period. Tr. at 18. Because @ourt finds that this was legal error, th
ALJ’s decision is vacated.
111

_ > The ALJ did properly reje the opinion of Nurs@ractitioner Lea Way, who,
like Dr. Jaume, opined that claimant’s coratitkept him from workig and that he could
not sustain work on a regulardanonsistent basis. Tr. 8. Nurse practitioners are ng
acceptable medical sources, and the ALJ tbeseheed only %Ne ermane reasons
glfg%ugtmg [I1_erlo inion.Molina v. Astrue 674 F.3d 1104, 111®th Cir. 2012). The
id so. Tr. 18.
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B. Remand.
Having decided to vacateefendant’s decision, th€ourt has the discretion td

remand the case for further developmenthaf record or for an award benefitSee

Reddick 157 F.3d at 728. I®molen v. Chaterthe Ninth Circuit held that evidence

1”4

should be credited and an action remandedifommediate award of benefits when the

following three factors are satisfied: (1etALJ has failed to prode legally sufficient
reasons for rejecting evidence, (2) there areutstanding issues that must be resolv
before a determination of disility can be made, and (3) it dear from theaecord that
the ALJ would be required to find the claimaligabled were suokvidence credited. 80
F.3d 1273, 12929th Cir. 1996)see Varney v. Sec. dealth & Human Servs859 F.2d

1396, 1400 (9th Cir. 1988“In cases where there are nasianding issues that must br
rd

resolved before a proper determination cambee, and where it is clear from the reco

that the ALJ would be required award benefits if the claant’s excess pain testimony

were credited, we will not remand soldly allow the ALJ to make specific findings

regarding that testimony.”)Swenson v. Sullivar876 F.2d 683, 689 (9th Cir. 1989

(same);Rodriguez v. Bower876 F.2d 759, 763 (9th Cir. 198(“In a recent case where
the ALJ failed to provide clear and convingireasons for discounting the opinion of

claimant’s treating physician, we acceptbe@ physician’s uncontradicted testimony as

true and awardeblenefits.”) (citingwWinans v. Bower853 F.2d 643, 64{®th Cir. 1988));
Hammock v. BowerB79 F.2d 498, 503 (9t@ir. 1989) (extending/arneys “credit as

ed

true” rule to a case with outstanding issuéere the claimant already had experienced a

long delay and a treating doctopgwrted the claimant’s testimony).

Defendant argues that it would be impnopz remand for an award of benefits.

Doc. 17 at 20-22. Defendant cit&rauss v. Commissioner of the Social Secul

Administration 635 F.3d 1135, 1138 (9thir. 2011), as stating that “[a] claimant is nt

entitled to benefits under theatite unless the claimant is, in fact, disabled, no marter
hi

how egregious the ALJ’s errors may be.” f@alant argues that “Plaintiff has not met

burden to prove that he was disabled,asoaward of benefits is improper.ld. at 20
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Defendant further argues that “where ‘dmohal proceedings caremedy defects in the
original administrative proceeding, a socsdcurity case shalilbe remanded.™ Id.

(quoting Marcia v. Sullivan 900 F.2d 172, 176 (9th Ci1990)). Defendant finally
argues that the ‘credit-as-true’ rule, whiallows a reviewingcourt to require the
Commissioner to accept certain evidence asifrthee ALJ failed toarticulate sufficient
reasons for discrediting ¥asquez v. Astry&72 F.3d 586, 593 {9 Cir. 2009), does not

apply here because “the redocontains contradictorynedical opinions and evidencs

D

inconsistent with a finding of disability.Td. at 18.

The Court has found that the ALJ failaxl provide legally sflicient reasons for
rejecting the opinion of DrJaume, Plaintiff's primary ¢ating physician. During the
hearing, the ALJ asked the vocational expenether, if Plaintiff were limited to the
capabilities articulated in Dr. Jaume’s medisaiirce opinion, ther@ould be any work
available for him, and the vocational expertifeei that there would rto Tr. at 49. The
procedural error the Court finds in this caserecisely the type of error that the Ninth
Circuit in Straussconfirmed requires remand for anaw of benefits: one in which the
ALJ erred in discreditig evidence and, absent any ouigliag issues to be resolved, “it
is clear from the record thatatALJ would be required to finthe claimant disabled were
such evidence credited.Strauss 635 F.3d at 1138 (quotingenecke v. Barnhar879
F.3d 587, 593 (9tiTir. 2004)).

Moreover, the overwhelming #ority in this Circuit makes clear that the “credjt
as true” doctrine is mandatorySee Lester81 F.3d at 834Smolen 80 F.3d at 1292;
Reddick 157 F.3d at 72%darman v. Apfel211 F.3d 1172, 1178 (9th Cir. 2008)pore
v. Comm’r of Soc. Se@278 F.3d 920, 926 (9th Cir. 2002)jcCartey v. Massanari298
F.3d 1072, 10767 (9th Cir. 2002);Moisa v. Barnhart 367 F.3d 882, 887 (9th Cir
2004); Benecke 379 F.3d at 593-95)rn v. Astrue 495 F.3d 625, 640 (9th Cir. 2007);
Lingenfelter v. Astrue504 F.3d. at 1041 (“[|W]e will natemand for further proceedings

v/

where, taking the claimant’s testimony tase, the ALJ would clearly be required t
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award benefits[.]"}!

Applying these cases, the Court conclutihed the improperly rejected opinion of

Dr. Jaume must be credited as true anderwbredited as true drcombined with the
vocational expert’s opinion, it requires anaad of benefits. Bmause the Court will
vacate and remand for benefits on these greuRthintiff's otherarguments will not be
addressed.

IT IS ORDERED vacating the ALJ's denial dfenefits and remanding for af
award of disability benefits.

Dated this 15th day of April, 2014.

Nalb Gttt

Dawvid G. Campbell
United States District Judge

_ ® This Court disagrees with the Ninth Giits credit as true doctrine. The Cou
is bound, nonetheless, tdltaw Ninth Circuit precedent.
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