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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Richard Robert Ronma No. CV-13-08217-PCT-JJT
Petitioner, ORDER
V.

Charles L. Ryangt al.,

Regpondents.

At issue is Richard Robert Romar'sti#en for Writ of Habea<Corpus (Doc. 1),
filed September 4, 2013. Magistrate JadDavid K. Duncan issued a Report ar
Recommendation (“R&R”) in the matter on W&, 2015 (Doc. 14)to which Petitioner
filed an Objection July 1, 2015 (Doc. 17). rkbe reasons set forth the R&R and after
consideration of the Petition, the Respe (Doc. 11), the R&R and Petitioner
Objections thereto, this Court will deny the Petition.

In the R&R, Judge Duncan thoroughiydacorrectly analyzethe issuesnvolved
in the instant Petition, and tause this Court will adopt the recommendations set fortl

the R&R as well as the reasoning behinasthrecommendations, it will not restate tho
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issues or their resolution here in detailhe Court does, however, address in detail

Petitioner's objections here, and finds tim@ne overcome the gemmendations in the

R&R or the reasoning supporting them.

The R&R recommended that Petitioner’s ficktim, for ineffective assistance of

his trial counsel, was not subject to revibw this Court becausié consisted of vague

and conclusory statements without referetmwdacts supporting ggific examples of
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ineffectiveness. This Cduhas reviewed Ground One tbfe Petition, and in particular

the Supporting Facts section of Ground Carg] concludes that the Magistrate Judge

assessment is entirely correct. The laclamy facts or specific examples in the Petitig
supporting Ground One renders it unreviewdbletwo related reasons. First, as pointg
out in the R&R, the lack of facts violat&ection 2(c) of the Rules Governing Sectid
2254 Cases. This is not a formalistiqqueement. Without feis and examples, ng
reviewing court is able to evaluate specdits or omissions under the lens of possi
constitutional violations. In essence, the lafkacts makes any review speculative a
meaningless. Second, and as a result of theealaospecific claim cannot be said to ha
been brought before g¢hstate court for review to allow it the opportunity to address ¢
alleged federal infirmities—this is éhdefinition of an unexhausted claim.

In his Objection, Petitioner arguesrestuously that the Magistrate Judd
erroneously based his recommendation toctefground One on a requirement that tf
issue be placed before the Supreme CouAridona. Petitioner argues he has satisfi

the requirements for exhaustidoy placing the issues foee the Arizona Court of

Appeals. This Court takes no issue withitRmer's statement of the law. Other than

capital case review, a claim may be exhaustethabeas purposes by presentation to {
Arizona Court of Appeals under xpna law. But that is be$# the point, as the R&R dic
not base any recommendation on a failurerdise issues to the Supreme Court
Arizona. Rather, as set forth abovee trecommendation regarding Ground One w
based on Judge Duncan’s correct conclusi@t no claim of ineffective assistance
counsel was raised with the requisite specificitartp court, at any level, in violation of
the rules and of the exhaustion requirement. The Court will deny relief on Ground Q

In Ground Two, Petitioner gues that the trial court imposed a sentence that is
functional equivalent of a natl life term, which he urges & violation of the Eighth
Amendment’s prohibition on cruel and unuspahishment. In the R&R, Judge Dunca

concludes that this claim is unexhaustedPettioner never raisedtib the Arizona Court

of Appeals or during post-conviction reliefgaeedings, and it is at the same time
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procedurally barred as untinyalinder Rules 32.1, 32.2 and.82f the Arizona Rules of
Criminal Procedure. Petitioner does not eshtthis recommendation in his Objectio
This Court adopts the reasogiof the R&R and will denyeview of Petitioner’'s Ground
Two.

Ground Three addressed the trial judgelsng that, under again circumstances,
character witnesses who testified for Petiir could be cross-examined about thg
knowledge of his prioconvictions. Petitioner argues thiding violated the Due Proces:
Clause of, and the Fifth and Fourteenth exadments to, the Catitsition of the United
States. Judge Duncan recommended that this Court decline to reach the merits
claim because 1) the Arizor@ourt of Appeals decided eéhquestion on the state lay
grounds Petitioner presented toréther than the federal gnods he also presented, an
under the doctrine oEstelle v. McGuire, 502 U.S. 62, 67-68 (1991), a federal coy
conducting habeas review may not re-exanstae court determinations on state I
guestions; and 2) in any evefederal law—Ilike Arizona la—would preclude review of
Petitioner’s claim of improper impeachment watlprior conviction where that claim wa
waived by choosingnot to have the witness testiffsee Luce v. United Sates, 469 U.S.
38, 43 (1984).

Petitioner objects to this recommendatienggesting that “trial counsel coulg
have at least waited until trial, offered upiagle character witness, evaluated the dep
county attorney’s question(s), offered upcdpection, and thereby preserved the issue
an appeal if necessary; instdaglconceded.” (Doc. 17 at. AVhile the objection attempts
to address reason 2 above,provides no answer as toow Petitioner escapes th
consequences dfstelle and its prohibition ofe-examining the state court determinatiq
of a state law question. Moreover, were t8igurt to reach the substance of the tri
court’s ruling, it would find tht ruling to violate no Comisutional provision. The trial
court’s ruling as to the use of Petitionerd®85 convictions to impeach testifying
character witnesses was narrowly tailoréddid not allow questions about whethg

Petitioner was required to register as a deander, which the statead requested. And it
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only allowed the state to question wises about their knowledge of Petitioner

convictions if the character witnesses testifthat Petitioner would not have committs

the alleged crime. In this way, the stat@ltcourt’s ruling progcted Petitioner against

indiscriminate use of the prior convictignisut properly safeguarded against Petition
using the ruling as both a sword and #&lkh The court will deny review on Groung
Three.

In his Objection, Petitioner raises seal arguments, and factual allegations
support of those arguments tltzgdpear to be new to thmsatter. For example, Petitione
alleges that in late 2007, eva year into the state criminaroceedings, the trial judge
disclosed to the parties thattthe time of Petitioner's 88 convictions, hevas a member
of the county attorney’s office that prosecuted Petitioridgroagh he haao involvement
in the case as best he could remembetitiétesr would assign error to this potentiz
conflict of interest, and to trial counsel’Beged inaction in respoas The Court cannot|
and will not consider such untimely argemts or allegations. Petitioner had th
opportunity to raise them in his fR@®n. He did not. They are waived.

IT IS ORDERED adopting Magistrateidge Duncan’s R&R in its entirety an(
incorporating same intihis Order (Doc. 14).

IT IS FURTHER ORDERE denying the Petition fokVrit of Habeas Corpus
pursuant to 28 U.S.C. § 2254 (Doc. hgalismissing this matter with prejudice.

IT IS FURTHER ORDEREDenying a Certifica of Appealability and leave tg
proceedin forma pauperis on appeal in this matter becauthe dismissadf the instant
Petition is justified by a plaiprocedural bar and jurists ofason wouldot find the
procedural ruling debatable.

Dated this 3% day of August, 2015. S

A

Hon abIéJ/dwn J. Tuchi
United States District Judge
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