Pure Wafer Incorpgrated v. Prescott, City of et al Doc.|87
1/ WO
2
3
4
5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Pure Wafe, Inc., No. CV-13-08236-PCT-JAT
10 Plaintiff, FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
11| w. PERMANENT INJUNCTION
12| City of Prescott et al.,
13 Defendants.
14 Two sophisticated entities, a wastewater discharger and a sanitary sewer servi
15 provider, contract for the ongoing treatrhesf effluent having a known chemical
16 composition. Their comprehensive agreemeciudes among its provisions a promise ly
17| the wastewater discharger that it will conditindustrial operations in compliance with
18| environmental regulations. Subsequentlihe state imposes new environmental
19 regulations upon the sewer provider, whicbr@ase the provider's cost of performange
20| under the contract.
21 Unhappy that the contract does not pemshifting these cost® the wastewater
22 discharger, the sewer provider—who happels® to be the local municipality—enacts
23| jts own environmental regulation effectivebanning the discharger's effluent from
24 entering its sewer system. dhregulation also permits @hdischarger (or any other
25| industrial business) to createnew contract with the muipality for the acceptance of
26 nonconforming effluent, but only if the disarger bears the cost of treatment.
21 The issue presented is whet the municipality may ulaterally obtain additional,
28 not-bargained-for contractual benefits undex fuise of environmental regulation. For
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the reasons that follow, the Court conclutlest such action violates the United Stat
Constitution and Arizona Constttan’s prohibitions on impairnm@ of contract rights.
l. PROCEDURAL HISTORY

Pure Wafer, Inc. (“Pure Wafer”) brougtttis action against the City of Prescott,

Arizona (the “City”) as well as the City’sndividual administrators in their official
capacities for alleged violations of the femleand State Contract Clauses stemming frq
the City’s enactment of an ordinance impacting a contract between the City and
Wafer! (Doc. 1; Doc. 19). Pure Wafer soughpreliminary injunction enjoining the City
from enforcing the ordinance against Puref&/antil the issuance of a final judgmer
determining the constitutional claims. (Doc. 22).

After beginning the hearing on the matidor a preliminary injunction, (Tr.
12/19/13), the Court and the parties agreed tisagenuine disputes of fact existed,
speedy resolution was indlbest interests of all of therpas, and that the bench trial o
the merits could be consolidated witlhe hearing. (Tr. 12/20/13). The partig
subsequently stipulated to (1) consolidatihg hearing with the trial on the merits; (2
bifurcating the trial on the merits into a lilty phase, to be tried first, and a damag
phase, if necessary, with th@ourt's judgment as to lmlity in the form of an
immediately appealable judgment; (3) not filing any motions for summary judgment
liability and instead filing post-trial brimg with the Court; (4) holding closing
arguments after the completiontbe post-trial briefing; an¢b) the City ageeing not to
enforce the ordinance against Pure Wafeil after the Court’s entry of judgment on th
merits and, if appealed, after the Ninth @itcCourt of Appeals issued its mandate. (Do
60).

The Court approved the stipulation &s each of the points listed above an
pursuant to Federal Rule of Civil Proced(feule”) 65(a)(2), advanced the trial on th

merits and consolidated it with the hearimg the motion for a preliminary injunction

1 Pure Wafer also alternative%iclaimsaagst the City for breach of contract an
the implied covenant of good faith afadr dealing. (Doc. 19 at 18-22).
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with the evidence already recetV at the hearing to be inded in the consolidated tria
record. (Doc. 61 at 2).

Now, considering the bendhal, (Tr. 12/19/13; Tr. 1/4/14), post-trial briefing,
(Docs. 76, 77, 81, 83), and closing arguméDtsc. 84), the Court finds and concludes
follows:

I BACKGROUND & FINDINGS OF FACT

A. The Parties’ Negotiations

Pure Wafer and its predecessor-in-inseréxsil, Inc. (“Esil”) are and were,
respectively, companies engaged in the amaltion of silicon wafers used in th
semiconductor industry/(Tr. 12/19/13 at 108; Ex. 5). BY996, Pure Wafer operated tw
“reclaim” facilities’ in San Jose, California and Sulphur, Oklahoma. (Tr. 12/19/1]
29:7-15). The City recruited Puwafer to locate its next fdiy in Prescott, and offered
Pure Wafer water and sewer rights as incestito locate in # Prescott Airpark.ld. at
40:9-13; Tr. 1/14/14 at 78:18-23).

Pure Wafer was willing to incur the substantial initial capital investment
construct a reclaim facility in Prescott onlytiife City agreed tcommit to maintaining
water and sewer services to the facility taé specifications FPa Wafer needed to
productively operate its facilitfTr. 12/19/13 at 31:1-13; Tr. 1/14/14 at 76:24-77:5). Py

Wafer’'s insistence upon these commitments wismed by its experiences with its SaLn
n

Jose facility in the mid to late 1980s. Pik@afer had not had development agreeme

with the City of San Jose; wh that city later restrictethe fluoride concentration in
sewer customers’ effluent, Pure Waferdht incur unexpected expenses in addi
treatment infrastructure to its facilitfhee(Tr. 12/19/13 at 31:182:8). Pure Wafer did

not want to build a Prescotadility that could be “rendedeuseless at any time by th

? Because Pure Wafer is Exsil's succesmeinterest, for convenience the Court’
references to Pure Wafersal refer to Exsil for the ped prior to Pure Wafer's
succession to Exsil’s rights and interests.

3 “Reclaim facility” is a term used in ¢hindustry to describe a facility that

reclaims silicon wafers.
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City.” (Id. at 32:7-8).

During discussions between Pure Wafei gre City, Pure Wafer disclosed to the

City the chemical profile of its effluentld, at 31:1-10). Pure Wafer provided the Cit
with a spreadsheet listing effluent quality parameters for its San Jose and Si
facilities, which showed that the range of filde concentration in the effluent from thos
facilities was 10 to 150 mg/lwith an average 040 mg/L. (Ex. 1).Pure Wafer and the
City discussed the City’'s concernsgaeding the 150 mg/L maximum fluoridg
concentration, and Pure Wafaltimately agreed to design its facility to discharg
effluent containing a maximum fluoride camtration of 100 mg/L(Tr. 12/19/13 at
37:2-38:4). Pure Wafer would not constrtiee Prescott facilityvithout a commitment
from the City that it could dis@arge up to 100 mg/L ofdbride. (Tr. 1/14/14 at 76:24-

77:5). Pure Wafer had considered Flagstaff as a potential location for its facility

Flagstaff would not commit to accept thecaessary fluoride concentration levels. (Tf.

12/19/13 at 41:2-7).

B. The Agreement

On February 11, 1997, RuWafer and the City entered into a developmé
agreement (the “Agreement”), the terms ofiekhprovided for Pure Wafer to build ang
operate a reclaim facility in the Prescott Airpark, with the possibility for fut
expansion. (Ex. 3). The Agreement requiress @ity to provide Pur&Vafer with a water
supply of up to 195,000 galis per day and sewer capaadfyup to 195,000 gallons pe
day. (d. 88 4.1, 4.2).

Specifically, section 4.2 of the Agreement states:

City shall provide Developemitially with a one hundred
forty-five thousand (145,00Q)allon per day sewer capacity
(the “Initial Sewer Cap.acn)é;)and, if the Expansion is
constructed, with an additiohafty thousand(50,000) gallon
per day sewer capacity (the “Additional Sewer Capacity”)
the Initial Sewer Capacityand the Additional Sewer
apacity are hereinafter colleatly referred to as the “Sewer
Capacity”). The Sewer Capacishall be used on an ongoing
and consistent basis each dag tracility or Expansion Is in
operation . . . . City shall resenm its sewer disposal system
at all times . . . the amount opacity required to deliver the
Sewer Capacity described in thest sentence of this section
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4.2. . .. City shall be obligated augment suclacilities if
they ,orove to be inadequatley constructing at no cost to
Developer, all mains, linesnd other facilities necessary to
accept or accommodate the additl sewer flow or effluent
from the Facility and the Expaisi. No up-fronor other fees
or costs shall be imposed @eveloper with respect to the
Sewer Cagacny provided fdrerein, except as provided in
Section 4.5. . . . The Sewer Cajtp shall be at no cost to
Developer except the dpa merfits normal sewer usage fees
as hereinafter provided. For all periods during which
Developer’s effluent meets @éhapplicable quality standards
for the Average Residential &lsification, Developer shall
pay for such effluent at the ratset forth on Exhibit E hereto
.. .. In no event, however, dhie rate charged to Developer
be less favorable than the rathen being charged by City to
any other Average ResidentialaSkification users, unless the
Facility is reclassified as ﬁemed in the following sentence.
City shall not reclassify theffuent from the Facility or the
Expansion into any classifigah other than the Average
Residential Classification unless there is a material change in
the waste water quality from the specifications attached
Rereto as Exhibit F, which bthis reference is incorporated
erein. . . .

(Id. § 4.2)?

Exhibit F to the Agreemeris labeled “Typical effluentharacteristics / EXxsil,
Prescott facility” and provides a listing 6fypical value[s]” axd “maximum(s]” for
various chemical characteristioof Pure Wafer's effluentlt specifies for fluoride a
typical value of 50 mg/L, with a maximum of 100 mg/ld. Ex. F).

In addition to specifying the terms ofater and sewer service, the Agreeme
contains several other provisioredevant to the present lawts Section 9.1 requires Purg

Wafer to comply with all pplicable environmental laws:

Developer represents and warrants that . . . Developer will
operate the Facility and the pgansion (if constructed), in
accordance with allapplicable local, state, and federal
environmental regulations.

(Id. 8 9.1).
In section 14.14, the Citplso agreed to exempture Wafer from subsequen

changes in certain City laws:

* Section 4.5 provides that Pure Wafer shall pay impact fees for the develof
of the facility. (Ex. 3 § 4.5).
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City agrees that in the emt it adopts any ordinance,
regulation, or_ policy imposing a moratorium on issuance of
building permits, water hookupsewer hookups, or any other
matter than [sic] would otherwise prevent Developer from
realizing the benefits of th Development Agreement for
either the Facility or the Exloanﬂ, as permitted by A.R.S. §
9-463.06(D) . . . City shall oslude in any such ordinance,
regulation, or policy an expéon of the Facility and the
Expansion from such moratorium.

(Id. § 14.14).

Additionally, the parties aged, for severability pposes, that Pure Wafer's
fundamental purpose for entegiinto the Agreement includekle provision of water and
sewer services on the terms specifiédl. § 14.5).

Finally, the Agreement contains a mergkause providing thahe Agreement is a

complete integration of the parties’ agreement and all prior negotiations and agregmer

are supersededd( § 14.7).
C. The Facility’s Operations and Effluent
Pure Wafer built its Prescott facility it997, and expanded in 2002. (Tr.

12/19/13 at 23:17-18). The total cost ohstruction and expansion was approximately
$35 million. (d. at 24:5-8). The facility has opé¢eal continuously since 1998, and
employs approximately 100 peopléd.(at 21:15-16, 187:21-188:1)he City has to date
supplied Pure Wafer with all of the wategoered under the Agreement and has accepte
all of Pure Wafer’s effluentld. at 43:4-9, 43:18-21).

Pure Wafer’s effluent presently contasm$luoride concentration of approximatel

N

40 mg/L, (Ex. 22), and has never exceed®® mg/L in fluorigé concentration or
195,000 gallons per dag volume. (Tr. 12/19/13 at 43:18t, 44:5-17). This effluent is
discharged directly into theit@'s sanitary sewer systemrma the City delivers it to the
City’s Airport Water Reclamation Facility (“AWRF”) for treatmentd.(at 142:14-17,
187:21-188:1). Pure Wafer ithe only source of fluoride entering the AWRIH. (at

142:18-23). The AWRF is a wastewater treattm@ant that processes and treats efflugnt
from City sanitary sewer user (Ex. 37 at 2). Treatedffluent from the AWRF is

discharged either to golf courses for irtiga purposes or intoecharge basins for
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replenishing the aquiferld. at 136:8-18, 153:5-13).

The recharge basins at issue are adjaitethe AWRF and are “open areas th
are bermed that are suitable for containigcharged effluent from the treatment pla
for percolation and rechargd the aquifer below.”Il. at 136:15-18; Ex. 48). Treate(
effluent from the AWRF flow into these basins, wileerit percolates into the
groundwater.

D. State Regulation of the AWRF

1. The Groundwater Protection Permit

During the 1997 to 1998 tieframe when the City negotiated with Pure Wafer {
the development of the reclaim facility, tiecility was constructed, and the facility
began operations, the City was not requitedsample effluent discharged from th
AWREF for fluoride. (d. at 222:14-20). At that time, ¢nCity operatethe AWRF under a
Groundwater Quality ProtectioPermit from the Arizona Depganent of Environmental
Quality (“ADEQ”). (Id. at 148:13-14, 222:14-20). This permit required the City
sample and test for fluoride only in the dquitself, specifically inthe AWRF recharge
basins, via a series of monitoring wellisl. @t 183:12-15; Ex. 151 at CITY000880). Th
monitoring wells are approximately 400 fed¢ep and immediately adjacent to t
recharge basins; they sample the groundwatgrumping it from underneath the basin
(Tr. 1/14/14 at 9:13-18). Under the permit, the fluoride concentration in these sali
could not exceed 4.0 mg/(Ex. 151 at CITY000882).

Test results from the monitoring wells shidvat Pure Wafer’s effluent has not hg

any effect upon the fluoride concentrationtive aquifer. In Octolsel997, before Pure

Wafer's facility was operational, the monitay well readings indicated a fluoride

concentration in the aquifer of less than®@g/L. (Ex. 65; Tr. 12/19/13 at 183:16-21). A
all times from 1997 through 2@1the monitoring well readindsave indicated a fluoride|
concentration of less than 0.4 mg(LLr. 12/19/13 at 184:1-5, 185:5-10).
2. The Aquifer Protection Permit
As early as 1994, ADEQnformed the City thatits Groundwater Quality
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Protection Permit would no longer be suffidiéor the operation of the AWRF. (Ex. 39)|.

As letters from ADEQ to the City indicatADEQ required the Cityo obtain an Aquifer
Protection Permit (“APP”) for #tn AWRF’s continued operatio®ee(Ex. 39; Ex. 40). In
April 1998, the City pplied to ADEQ for anrAPP, noting that both the City and ADEC
had contemplated convertirige existing Groundwater Qlityg Protection Permit to an
APP. (Ex. 41 at ADEQOO00016; Tr. 12/19/13 at 148:13-19).

On January 24, 1999, ADEQ issued ARP to the City andiacated the City’s
Groundwater Quality Protection Permit.x(E146 at CITY00792-93). The APP, in

addition to maintaining the 4.g/L limit for fluoride conentration in the monitoring

wells, requires the City to quarterly sampteddest for fluoride at the point of effluent

discharge from the AWRF into the rechargsibs. (Tr. 12/19/13 at 148:20-25, 152:6-11
Tr. 1/14/14 at 10:8-16, 10:23-25; Ex. 146C4ATY000793, -803). The point of discharg

fluoride concentration must remain at lmelow 4.0 mg/L. (Ex. 146 at CITY000803).

ADEQ, not the City, combls the sampling locations, anda@rto the City being subject

to the APP, the City had never sampled fioloride at the point of discharge. (Tn.

12/19/13 at 152:13-14; Tr. 1/14/14 at 10:20-22).
3. The City’s APP Violations
Fluoride concentrations at the AWRpoint of discharge almost immediatel
exceeded the 4.0 mg/L APHEmit. In December 1999ADEQ sent a “Notice of
Violation” to the City concerning its dbride discharge, whithad exceeded the APH
limit on one occasion during the second quante1999. (Ex. 43at ADEQO000301). The
City notified Pure Wafer of #n violation; Pure Wafer assest the City in lowering the

fluoride concentration by adjusting its pesses. (Tr. 12/19/13 at 45:13-19, 46:9-14).

This Notice of Violation was later closetdter the City met th fluoride limit for the
fourth quarter of 1999. (Ex. 44).

Between 2000 and 2004, there wereissues between theit¢ and Pure Wafer
concerning fluoride incidents. (Tr. 12/19/13 at 46:20-23). On June 11, 2004, A

issued the City a Notice of Violation for @ssive fluoride concentrations on seven da
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between September 2003 andyM2004. (Ex. 141 at PWO0OOR1The City’'sresponse to
ADEQ noted that “The Citpf Prescott signed an agreemh with the Company EXSIL
inc. [sic] on 2/11/97 allowing them to siharge [f]luoride between 50 mg/l and 1C
mg/I” and that the flows at hAWRF had not been sufficietd dilute this discharge.
(Ex. 138 at CITY000727). However, the City senletter to Pure Wafer nine days latg

asserting that Pure Wafer was violating Agreement as well as various provisions

the Prescott City Code becauBure Wafer's effluent had caused the City to violate|i

APP. (Ex. 10 at PWO0O008)Pure Wafer denied violating the Agreement or a
environmental regulations, butragd to voluntarily reduce iffuoride discharge. (Ex. 11
at PW00011). The City subseqignnformed ADEQthat it had “taken additional step
to ensure there is an adequate pretreatmr@gram in place to avoid this situation fror
occurring again.” (Ex. 12 at PW00034).

Between 2004 and 2008, fluoride levelere not an issue between the City al
Pure Wafer. (Tr. 12/19/13 at 48:1-3). In03) ADEQ audited the i§/’'s environmental
regulations for wastewater treatment; as péthis audit, ADEQ visited Pure Wafer an
found no deficienciesn its facility. (Ex. 15 at PW00394). But in Owmber 2009, the
fluoride issue returned; in that month, the City informedePWwafer that the City had
exceeded its fluoride limits dhe AWRF point of discharge and had sent a Notice
Exceedance to ADEQ. (Ex. 16). gICity threatened that if it were fined by ADEQ (up
$25,000 per day), it would impose those finesPure Wafer, and theity requested that
Pure Wafer “volunteer” to immedeily reduce its fluoride dischargéd)

The City again contacted Pure WaferQctober and December 2010, when
accused Pure Wafer of violating the Agreetmeswell as EPA regulations. (Ex. 18; Ej

19). The parties subsequently exchanged reeseof letters disagreeing as to thejir

respective obligationsnder the Agreement(Ex. 20; Ex. 21; Ex. 22; Ex. 23).

> Meanwhile, in Janan/CIZLZ, ADEQ issuedhe City an amaeded APP for the
AWRF, which left the fluoride dischargkmits unchanged. (Ex. 119). Because t}
amendment did not affect the fluoride disclealignits, for the sake of brevity the Cour
does not distinguish betwe#re APP and amended APP.
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ADEQ conducted a field inspection Btire Wafer in March 2012 for the purpog
of determining whether P& Wafer was in compliance with the City’s APFEx. 24 at
PWO0O0055). ADEQ stated that Pure Wafer dat operate under either a reuse permit
an APP. [d. at PW00056). SpecificallyADEQ noted that “[tihe @y of Prescott is the
final authority for the quality ofwastewater acceptable in order to meet the City
Prescott Aquifer Protection Permit # 101733d. @t PW00058). ADEQ concluded Pur
Wafer's effluent complied with EPA regulationsd.(at PW00057-58). Since this audi
Pure Wafer has not had any contact WADEQ. (Tr. 12/19/13&t 52:23-53:1).

In July 2012, ADEQ issed the City a Notice of \iation because the AWRH

discharge fluoride concentran exceeded the APP limiuring the preceding months,

(Ex. 114). In response, the City promisA®EQ that it would enact a pretreatmer
program to ensure complianegth the APP. (Ex. 113). Accordingly, the City informe
Pure Wafer in March 2013 that it would ehan ordinance implementing a pretreatme
program and that this ordinance would itirRure Wafer’s fluorieé discharge to 16.3
mg/L. (Ex. 26 aPWO00085, -91).

E. The Ordinance

On May 28, 2013, the City enacted Qahce No. 4856-1313 (the “Ordinance’

implementing the City’s pretreatment pragh. (Ex. 28). The Ordinance imposes n€

requirements upon sewer users, and establigbeal limits for the concentrations of

certain chemicals in userdfl@ent. The Ordinance prohibits Pure Wafer, as a signific

industrial usef, from discharging into the City sewsystem effluent containing more

than 16.3 mg/Lof fluoride:

In addition to the prohibitions specifically listed under

_ ® There are some discrepancies concertlieglate of the inspection. Although th
inspection report is dated M&¢, 2013 and states thaetimspection was conducted o
March 28, 2013, the photograghs acco the report are dated March 28, 201
(Ex. 24). Slgnlflcantlﬁl, a June 2012 letter from Pure Waféo the City references anc
Includes a copy of the report. (Ex. 25). Aadiagly, the Court finds that the inspectio
must have occurred in 2012.

’ The Ordinance adopts the EPA’s definitiof a “significant industrial userSee
Prescott, Ariz. City Code § 2-1{2014) (citing 40 (5.R. § 403.3).
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Section 2-1-39, the Public WakDirector is authorized to
establish local limits pursuatd 40 CFR 403.5(c). Table A of
this section lists the pollutabncentration limits that have
been established to protetie POTW against pass through
and interference. Each usevho discharges an indirect
discharge to the POTW and is designated as a significant
industrial user as defined Bection 2-1-9 shall not discharge
or cause to be dischargedaaty entry point to the POTW any
wastewater containing in exgxof the following local limits:

* % %

Parameter Local Limit
* % %

Fluoride 16.3 mg/I

Prescott, Ariz. City Code § 2-1-44(B) (201 The Ordinance also makes it unlawful f

Pure Wafer to be a causetb€& City’'s APP violations:

Except as provided in this g@m, no user shall discharge or
cause to be discharged . any of the following described
water or wastes to any public sewer:

(G) Any water or waste containing a . . . substance in

sufficient quantities to . . . cause effluent of the wastewater
treatment plant to come out of ADEQ compliance.”

Id. § 2-1-39(G).

The Ordinance requires Pure Wafer to pro\sdeh pretreatment as necessary
reduce the “objectionable characteristics amstituents” to withirthese maximum limits
and as necessary to comply wahy pretreatment requiremenits. 8 2-1-45. Pure Wafer
must bear all costs of pretreatm@id. §§ 2-1-45, 2-1-46.

Under the Ordinance, semesers who fail to complwith these requirements ars

DI

D
C

subject to a number of enf@ment mechanisms. For a violation of the pretreatment

requirements, the City may (1) enter intansent orders; (2) terminate water and sev
service; (3) assess administrative fines of up to $25,000 per viglpgo day; (4) impose

civil penalties of up to $25,008er violation, per day, plusny penalties the City pays t(

® The Ordinance also contains other requigats that may imposmsts upon Pure
Wafer inconsistent with the AgreemeBeePrescott, Ariz. City Code 88 2-1-18-L, 2-1
21, 2-1-48(F), 2-1-72-1 (2014).
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ADEQ for the violation, plus attorneys’ feaad costs of enforcement; and (5) criminally

prosecute the user and assess criminal penaltieg8 2-1-50-1, 2-1-50-2, 2-1-50-3
These remedies are nonexclusive; the City rassess some or all of them against
noncompliant usetd. § 2-1-50-2(D).

However, although the Ordinance re@gs and provides an enforcemef
mechanism for pretreatment, it also permits@iiy to contract arond the pretreatment

requirements if the sewer user bears the cost of pretreatment:

NothinP in this chapter shall be construed to prevent any
special arrangement betweenre tiCity and any industrial
concern whereby an industrialaste of unusual strength or
character may be accepted e City for treatment, subject

to payment for the cost of sl treatment by the industrial
concern, except that any special agreement must be at least as
stringent as applicable state and federal requirements.

Id. § 2-1-49.

F. Implementation of the Pretreatment Program

As part of its pretreatment prograrthe City also addpd in May 2013 an
Enforcement Response Plan that estabdistiee “enforcement procedures used f
wastewater discharge violations.” (Ex. 280 PW000281). Contemporaneously, the C
entered into a consent order with ADEQwich the City subitted its pretreatment
program for ADEQ’s review and promised twithin a year “perform the actiong

reasonably necessary to address the fluaaeedances in the effluent at the [AWRF

including the implemetation of any pretreaient activities.” (Ex. 30 at 4). After that

year, the City is required to document four consecutivetepsaof fluoride levels in
compliance with the APPId))

While the ADEQ review was pending, tlity notified Pure Wafer that the nev
pretreatment program required Pure Wafer apply for an Industrial Wastewate
Discharge Permit (“IWWDP”) byAugust 11, 2013 or Pure W would face enforcement
actions under the EnforcemeResponse Plan. (Ex. 108ure Wafer applied for an
IWDP, reserving its rights to challenge tbenstitutionality of theOrdinance. (Ex. 31,
107). ADEQ approved the Cityjsretreatment program on October 1, 2013. (Ex. 34 at
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The City has to date ntgrminated Pure Wafer's water sewer services pursuar
to the Ordinance. (Tr. 12/19/13 at 43:443:18-21). Pure Wafer esates the cost of
complying withthe Ordinance as approxitety $1 million and $4million in capital costs
and $360,000 to $720,000 inraral operating costs, but these figures are preliminary and
the company has notcducted a studyld. at 65:21-66:8). The iy has commissioned 3
study on pretreatment options, with thiaport concluding a net present cost of $1[12
million for pretreatment over 20 year$d.(at 65:12-17). The Citgstimates $2.7 million
in capital costs and $8.5 millian annual operating costdd( at 65:1-11). Pure Wafer
believes it likely would close the facility if reqad to pay such costgartly because they
would not be economically fela¢e, and partly because suam investment would be
unsound as the City could at any time furthestrict fluoride concentrations and force
the facility to close.Ifl. at 66:21-67:7).

. ANALYSIS & CONCLUSIONS OF LAW

The resolution of the issuas this case hinges on the nature and extent of [the
City’s obligations to accepPure Wafer's effluent unddahe terms of the Agreement
Accordingly, the Court will fist determine whether the Aggment obligates the City tg
accept Pure Wafer's effluent containing tg 100 mg/L of fluoride, as Pure Wafer
contends it does.

A. The Contractual Relationship

Pure Wafer contends the Agreement ggdnt the contractual right to discharge
effluent with a fluoride concentration nexceeding 100 mg/L. (@. 77 at 16-19). In

interpreting a contract, a court is to “ascertand give effect to the intention of thq

1%

parties at the time the contragas made if at all possibleTaylor v. State Farm Mut.
Auto. Ins. Cq.854 P.2d 1134, 113&riz. 1993) (quotingPolk v. Koerner533 P.2d 660,
662 (Ariz. 1975)). The contract must be constt such that “every part is given effedt,
and each section of an agreenmmuist be read in relation &ach other to bring harmonyj,
if possible, between all parts of the writingChandler Med. Bldg. Partners v. Chandlgr
Dental Grp, 855 P.2d 787, 791 (Ariz. Ct. Aph993). Although extrisic evidence may
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not be offered to contradict or vary therms of a contract, it may be admissible *

determine the meaning intendég the parties” if the court finds “that the contra

language is ‘reasonably susceptible’ to theerpretation asserted by its proponent.

Taylor, 854 P.2d at 1140.
1. The Agreement’s Maxmum Fluoride Limit

There is no language in the Agreemeiatt fimits Pure Wafer’s right to dischargs
effluent to a particular maximum fluoridemcentration. Sectiod.2 of the Agreement
governs the City’s obligation to provide sevgervices, but it speal@ly as to volume
and rates. Nor does any other section efAlgreement specify aubride limit. The sole
reference to a particular maximum flu@idconcentration is inExhibit F to the
Agreement, captioned “Typicaffluent characteristics.”

Although Exhibit F provids maximum values for a number of chemig
characteristics, including fluoride, of PuMafer's effluent, it is descriptive, nof
prescriptive. The only refereac¢o Exhibit F in the Agreemers contained within section
4.2, and that section incorporates Exhibit F only tongeftonditions triggering an

increase in the sewer ratagsarged to Pure Wafer:

City shall not reclassify theffuent from the Facility or the
Expansion into any classifieah other than the Average
Residential Classification unless there is a material change in

the waste water quality from the specifications attached
Rereto as Exhibit F, which bthis reference is incorporated
erein.

Nonetheless, Pure Wafer, apparentisaid that the absence of a fluoride lim

undermines the existence of its contractigiit, has devoted a substantial portion of its

briefing and oral argument to attempting goove the existence of a particular limif

namely 100 mg/LSee, e.g.(Doc. 77 at 16-19; Doc. 88t 3-7). Pure Wafer argues$

extrinsic evidence shows thearties intended to limit theffluent to 100 mg/L of
fluoride, and, by establishinguch limit, to grant Pure Wafer the contractual right
discharge up to that limitSee id.Pure Wafer argues that the negotiation discussi

leading up to the execution ofettAgreement as well as théty’s own statements in the
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years following its execution ewe the parties’ agreement&ol00 mg/L limit. (Doc. 77
at 17). The City responds thaxttrinsic evidence caiot be used to intpret a completely

integrated contract such as the Agreemdéboc. 76 at 8). But although extrinsi

\J

evidence cannot vary a term am integrated contract, it malways be used to aid ir
interpretingcontract languag&ee Taylar854 P.2d at 1140.

Nevertheless, Pure Wafer's argumefails because the Agreement is not
“reasonably susceptible” of Pure ¥Wes proffered interpretationSeeid. There is no
term in the Agreement limiting the fluorideoncentration of Pure Wafer's effluent;
therefore, there is no term for which extrinsic evidence could aits imterpretation.
Moreover, section 4.2 and Exhibit F undermine Pure Wafer’'s sadpb@0 mg/L limit
because they expressly contemplatdluent exceeding 100 mg/L in fluoride
concentration. Accordinglythe Agreement doesot obligate the Cityto accept Pure
Wafer's effluent subject only to the conditioraththe effluent remain within the limits of
Exhibit F, namely 100 mg/E..

Instead, the plain language of sectio df the Agreement obligates the City to
accept Pure Wafer's effluent redéess of fluoride concentratidfi.This comports with

the balance of section 4 ®hich addresses the payment of treatment c8sts.Chandler

_ ° Pure Wafer additionally implies that siea 14.14 of the Agreement grants it the
right to be exempted from any future ordigas that prevent Pul®afer from realizing
the benefits anticipated under the Agreemfmﬂudlng the I’I%ht tdhave the City accept]
its effluent. (Doc. 22 at 4); (Doc. 39-1 &8). But section 14.14 obligates the City to
exempt Pure Wafer from onlyoratoriumson building permits, wiar hookups, and the
like. (Doc. 1-1 § 14.143). The sion provides that the City obligation is “as permitted
by A.R.S. 8§ 9-463.06(D).”l¢.) Section 9-463.06 definesnaoratorium, for purposes of
the statute, as “engaging In a pattern aacpce of delaying or stopping issuance pf
permits, authorizations or approvals nec r the subdivisiorand partitioning of, or
construction on, any land. It does not includaideor delay of permits or authorization
because they are inconsistenthnapplicable statutes, rulesyning or otheordinances.”
A.R.S. 8 9-463.06(1)(3).

_ 19 Although the plain Iang? of the Agreement estisshes no upper limit on the
fluoride concentration, themmay be doctrines of contratdw that would |m|ply some
limit above 100 mg/L if, for example, Pu#afer began discharging pure fluoride into
the sewer system and this was not conteragléily the parties. For the purposes of the

[72)

present dispute, this is not at issue because Pure Wafer’s current fluoride concentratior

approximately 40 mg/L, substantially lowéhan the 150 mg/L maximum discussed
during contract negotiations. Practically, PWwafer need only establish that it has the
right to discharge at least 100 mg/L, which it has done.
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Med. Bldg. Partners855 P.2d at 791 (a contract mus& read to “bring harmony, if
possible, between all parts of the writingThe only relationship between a 100 mg

fluoride concentration and the City’s obligms is that the City may change Pul

L

e

Wafer's sewer rates from the “Average Residential Classification” to anather

classification (implicitly at a higher rate) Hure Wafer’s effluent exceeds 100 mg/L (
fluoride.
2. The Environmental Obligation Provision

During closing arguments, the City arguéedt the Agreemergrants Pure Wafer
the right to discharge effluent containing @mlimited concentration of fluoride, subjec
only to Pure Wafer’s obligaih to comply with environmeal laws. This is a correct
statement of the Agreement’s terms. However, the City also assdrsettion 9.1 of the
Agreement, in which Pure Wafer promised to operate its facilita€oordance with all
applicable local, state, and federal environtakregulations,” permits the City to at an
time enact any self-describetenvironmental” regulatins that limit the fluoride
concentrations of Pure Waferdfluent. (Doc. 76 at 9-10). Thinterpretation is incorrect
because the portion of ti@rdinance at issue i®tan environmental regulatidn.

The City’s claim that tb Ordinance is an envirommtal regulation is nothing
more than a red herring in attempt to induce the Court timproperly interpret section
9.1. Because sectionl9narrows the scope of Pure Wafeitghts (and narrows the City’s
corresponding obligation to Pu&afer), the effect of th€ity’s position would be to

rewrite the contractual terms favor of the City and depriveure Wafer of the benefit of

its bargain. Pure Wafer agreéa comply with Igitimate environmental regulations; it

did not agree to comply ith cost-shifting regulations passed under the guise
environmental regulations. Pure Wafer'omise to comply withlocal environmental

regulations reserved a measurasicretion to the City to ect, as is its power to do so

~ ' The Court emphasizes that its refes to the Ordinaecmean only the
Ordinance’s cost-shifting provisions digpble to Pure Wafer. The Court does n
conttland that the enactment of a pretreatrpemgram in general is not an environment
regulation.
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environmental regulations necessary for pinetection of the public interest. The Cit
was obligated to exercisedudiscretion in good faith.

“Arizona law implies a covenant of godaith and fair dealing in every contract.
Bike Fashion Corp. v. Krame#6 P.3d 431, 434 § 13 (AriCt. App. 2002) (internal
guotation marks omitted). The pwge of this covenant is so “neither party will act
impair the right of the other to receive thenefits which flow from their agreement g
contractual relationship.Td. (internal quotation marks omitted) (quotifRawlings v.
Apodaca 726 P.2d 565, 569-70 (Arid986)). This covenant “guarantees the protecti

of the parties’ reasonable expectations,tl am breached either “by exercising expre

[o

-

on

SS

discretion in a way inconsistent with a party’s reasonable expectations and by acting

ways not expressly excluded by the corttea terms but which nevertheless be
adversely on the party’s reasonably expected benefits of the barghiat”434-35
13-14.

Pure Wafer reasonably expected secfidnto encompass only those regulatio

actually environmental in chacter. The portion of the Ortince that allegedly impairg

the City’s obligations undahe Agreement is not an enenmental regulation, and the

City cannot in good faith label it as such.eT@rdinance reveals by its own terms that

IS a cost-shifting regulation:

NothinP in this chapter shall be construed to prevent any
special arrangement betweere tiCity and an?/ industrial
concern whereby an industrialaste of unusual strength or
character may be accepted the City for treatment, subject

to payment for the cost of slu treatment by the industrial
concern, except that any special agreement must be at least as
stringent as applicable state and federal requirements.

Prescott, Ariz. Code 8§ 249 (2014). Thus, lthough the balance of the Ordinanc
requires Pure Wafer to conduct at its owpense pretreatment necessary to reduce
effluent’s fluoride concentration to 16.3 mgfhis provision clearly establishes that th
City has reserved to itself thtkscretion to nonetheless acceffluent in excess of that
limit “ subject to payment for the costsafch treatmentby [Pure Wafer]” Id. (emphasis

added). This fact alone mandates that th@rCoonsider the Ordinance to not be 3
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environmental regulation buttreer a cost-shifting one.
Moreover, it is undisputed that Pure Wgeeffluent is lawful under state ang
federal environmental regulations. If Pure Wafelevated fluorideeoncentrations were
an independent violation of state or federal environmental law, then the City col
argue that the Ordinance was properly esvironmental regulation because it wou
proscribe such unlawful activityBut this is not the case.lthough the City is obligated
under state and federal environmental ragohs to supplenm the AWRF with
pretreatment as necessary sa@prevent violations of ité&\PP, the City points to no
environmental regulation requiring the sewer usetonduct the pretreatment or to be
the expense of pretreatment. Indeed, &s Qlourt has explained, the Ordinance itsg

contemplates the City agreeito conduct pretreatment in exchange for payment.

For these reasons, the Ordinance is naramronmental regulation and thus dog¢

not restrict Pure Wafer's contractual rigtd discharge, and the City’s contractu
obligation to accept, its effluent intthe City’s sanitary sewer systémThe City is
obligated under the Agreementdocept Pure Wafer’s effluersiibject to the restrictions
of the Agreement, regardlessits fluoride concentratioft

B. The Reserved-Powers Doctrine

The City argues that the Agement is void in violson of the reerved-powers

doctrine. (Doc. 29 at 11; Doc. 76 at 16edause a state has no obligations under a \

2 Even if the Ordinance were amwronmental regulation, because th
Agreement “cannot be applied Bsadly and retrospectiveBs its literal language may
suggest,” the City would not “audContract Clause analysiserely by establishing that”
the Ordinance was an othereigegitimate exercise of t}fEDhce ower to regulate the
environmentSee S. Cal. Gas Co. v. City of Santa /86 F.3d 885, 89@®th Cir. 2002)
(holding that a city cannot “adopt ordinantkat compromise [the] material terms” of
contract despite the private entagreeing to be subjectedftdure ordinances adopted if

the exercise of the city’s d|o_olice powerd)herefore, the Court would still reach the
[

remaining issues discussed in this Order.

¥ The Cit?{_contends that the Agreemt does not obligate it to construg¢
iti e
e

pretreatment facilities for Pure Wafer. (Doc. 81 7). This argument is based on tf
Incorrect premise that pretreatment is ne@gsso cure Pure Wafer's excessive fluorig
discharge; Pure Wafer is not discharging ssae fluoride and is in compliance with a
ADEQ regulations. Because the g%oa of pretreatment is totleer€ity’sviolation of its
APP, the_Clt?/ Is solely respsible for deciding whether to conduct pretreatment and
choice is irrelevant to Pure Wafer’s operations.
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contract, the Court addresses this issuerbeafeaching its Contract Clause analySise
Matsuda v. City & Cnty. of Honolulb12 F.3d 1148, 115®th Cir. 2008).
1. Legal Standard

The reserved-powers doctrine defines“gssential attributes of sovereign power

that states reserve to “safeguard the weld&tbeir citizens” andvhich cannot be limited
by contractU.S. Trust Co. of N.Y. v. New Jersé$1 U.S. 1, 21 (1977). “[T]he scope G
the State’s reserved power depends on thereaof the contractual relationship witl
which the challenged law conflictdd. at 21-22. Thus, the basis for this doctrine diffe
when a state impairs the “obligation of @w/n contract” from when a state’s “genera
regulatory measures” impgarivate contracts to which the state is not a paidy.at 22-
23 (emphasis added).

The basis of the reserved-powers doctrirg wespect to the state’s impairment (
its own contractual obligations is the ability @flegislature to “enter into an agreeme
that limits its power to act ithe future.” 431 U.S. at 23.

It is often stated that “the deslature cannot bargain away the
police power of a State."This doctrine requires a

determination of the State’sower to create irrevocable

contract rights in the first placether than an inquiry into the

purpose or reasonablenesshsd subsequent impairment.

Id. (citation omitted)see also Matsud@12 F.3d at 153. Accordingly, when a state ha
allegedly impaired its own contractual obligas, the proper inquiry is whether it ha
the power “to create irrevocable cratt rights in the first placelJ.S. Trust431 U.S. at
23.

The state cannot create irrevocable contriggtits that restrict its exercise of it
police powerMatsuda 512 F.3d at 115Ul One Corp. v. City of Berkeleg$71 F.3d
1137, 1149 (9th Cir. ZB1). Because the police power includes “regulations designe
promote the public health, the pubtiworals, or the public safetyChicago, B & Q. Ry.
Co. v. People of State of Jll200 U.S. 561, 592 (1906), which necessarily inclug
environmental protection, it follows that thetate cannot create contract rights th

restrict its power to impose environmental regulations.
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On the other hand, although “[a]ny f@al obligation could be regarded in

theory as a relinquishment of the Statgfgending power, since money spent to repay

debts is not available for other purposeth& Supreme Court has held that financ

obligations do not automatically “fall withh the reserved powers that cannot be
contracted away.U.S. Trust431 U.S. at 24-25. Thus, a staay, and often does, create

irrevocable contract rights “that limit the au®f its taxing and spending powers, evén

though such contracts limit thetate’s future exercise of discretion in material way
Matsuda 512 F.3d at 1153.
2. Analysis
The City’s obligations under the Agreent do not fall under the purview of thq
police power, and therefore dmt implicate the reservedwers doctrine, because th
Agreement does not purport é&xempt Pure Wafer from any environmental regulatio
To the contrary, the Agement expressly subjects PWafer to “all applicable local,
state, and federal environmental regulatiofide Ordinance is not an environment;
regulation but rather a codtifting regulation, and the Agreement reflects the City
bargain for sewer rates—not a bargaining away of its police power.
The City misses the pointhen it argues that it “retaed the power to establis}
limits on the concentration of constituents in wastewater discharged into its sewer S
and to require pretreatment of wastewater fiodustrial users prior to discharge into th

City’s sewer system.” (Doc. 7& 17). Both of thesstatements are correct. What the C

is attempting to dohowever, and what itannotdo, is force Pure Wafer to pay for

pretreatment when the City has contractuatireed to not pass along such costs. The
City must accept Pure Wafer’s effluent asuml pretreat it at th@ity’s own expense.

Additionally, the authorities the Cityites in support of its reserved-power
argument are unhelpful. Under Arizonawla development agreements perm
municipalities to create the inecable contract rights thek S. TrustrequiresSeeA.R.S.
88 9-500.05, 9-500.1. For this reasonHermosa Beach Stop OBoalition v. City of

% The Court cites to the current versionghufse statutes because there have b
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Hermosa Beachl03 Cal. Rptr. 2d 447 (CApp. 2001), to whiclthe City cites, (Doc. 29
at 12; Doc. 76 at 17), is inappositeln Hermosa Beachthe court found the
municipality’s reinstatement of a ban ail drilling was not an impairment of its
contractual obligations because the contratigated the oil companio comply with all

municipal laws and to obtain drilling permits03 Cal. Rptr. 2d a463, 474. The court

specifically noted that the alompany could have avoided such a result if it had entg

into a development agreementth the city: “Macpherson could have protected its¢

from subsequent regulatory changes lsisiing that the City enter into development

agreement . . . The agreement, effect, ‘allows a builder to acquire by contract th

equivalent of a vested right ah early stage of the projectld. at 464 (emphasis added;

citation and internal quaian marks omitted) (constmy California’s development
agreement statutes).
Pure Wafer and the Citgntered into a developmeagireement fothe provision

and payment of sewer services; nothing ia &greement suggestiey contracted to

bind the City’s futureexercise of its police power impose environmental regulations.

For this reason, the remainder of tDity’s cited cases are distinguishabBontributors

to Pennsylvania Hospital ity of Philadelphia245 U.S. 20, 23 (1917) has been limitq
to applications of the power of eminetiomain, which is not at issue hefgee U.S.
Trust 431 U.S. at 24 & n.2Matsuda 512 F.3d at 1154The City’s other cases are eve
less on-pointSee N. Pac. Ry. Co. v. Minnesd@88 U.S. 583, 598 9D8) (state could not
contract away its police power for the purpo$eelieving a railroad of its obligation tq
repair a bridge)City of Bisbee v. Ariz. Water Cd.53 P.3d 389, 396 { 23-24 (Ariz. C
App. 2007) (company attempted to reservelesive rights over water and sewer syster
in public streets)Copper Country Mobile HomPark v. City of Globe641 P.2d 243,

no amendments since the date of the Agreenantare material for the purposes of tf
Court’s present decision.

> Moreover, the City relies upon therong legal standard when it citésS.
Trusts discussion concernlng the impairmentpofivate contracts to which the state is
non-party.See(Doc. 29 at 12)U.S. Trust 431 U.S. at 22 (concluding private partie
cannot contract to avoid state regulation).
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246-47 (Ariz. Ct. App. 1981 (determining whether cityoreacheda contract for
providing sewer service to homes outside ibf bmits, an obligatbn not inherent in its
governmental role).

The Agreement does not vicdathe reserved-powers doctritfeThe Court now
turns to the crux of the parties’ disputeshether the City wdlated Pure Wafer's
constitutional rights under the Contract Clause.

C. Contract Clause

The federal Contract ClauSerovides that “[n]o Statshall . . . pass any . . . Law
impairing the Obligation of Contracts. . . .”&J.Const. art. I, § 1Ccl. 1. Although the
Contract Clause purports to be absolute, $upreme Court has formulated a three-s
test for whether the impairment of a contreictiates the Clause. “The threshold inquif
Is ‘whether the state law has,fact, operated as a substantial impairment of a contrac

relationship.”” Energy Reserves Grp., Inc. Kan. Power & Light C9.459 U.S. 400, 411

'® The City makes one more argument appetply discussed at this juncture:
asserts that because Pure Wafer demand<eitdrapt from the Ordinance, Pure Wafer
requesting that the City enact an unconsthal special law. (Doc. 76 at 18). Th
Arizona Constitution prohibits the enactmeoit special laws that “[g]rant[] to any
corporation . . . any speciar exclusive privileges, immmities, or franchises.” Ariz.
Const. art. 4, pt. 2, § 19(13). Whetheraadinance is a specilw depends upon whethe
its classification of those subject to its pesvéencompasses all members of the relevi
class” and “whether the class is elastic, wit@y members to movmto and ot of the
class.”Republic Inv. Fund V. Town of Surprise800 P.2d 12511257 (Ariz. 1990).

The City’'s argument fails because the Cityuld have satigfd its obligations
under the Agreement by not etiag the cost-shifting regulatio There is no requiremen
that the City enact an ordinee specmcaIP/ listing Pure Viier as exempt. For example
if a city contracted with a widget manufargr to buy a thousand widgets and the c
was to pay the freight costs, and the citsaguently enacted an ordinance requiring
city suppliers to bear freight costs, thi#éyccould not avoid theamifications of its
ordinance by now claiming that the widgeanufacturer is demanding a special law.

The Court also notes th#te Agreement entitles Pu&afer to pay residential
sewer rates for its industrial effluent, yet thigy@s not cont_end|n1g thahis aspect of the
Agreement is also a special law. ClearByery bargained for benefit vis-a-vis
municipality is not a special law.

~ " Because the contract clause of the ém Constitution, Ariz. Const. art. 2,
25, is identical in application to the @oact Clause of the U.S. Constitutiaee Phelps
Dodge Corp. v. Ariz. Ec. Power Co-op., Inc83 P.3d 573, 59Y1 100-01 ﬁAI’IZ. t.
App. 2004) the Court for convenience refeeonly the federal Contract Clause whg
referring to both clauses.
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(1983) (quotincAllied Structural Stel Co. v. Spannaud38 U.S. 234, 243 (1978)). This

inquiry has itself three comportsn“whether there is a caattual relationship, whethel

\4

a change in law impairs that contractudatienship, and whether the impairment |s
substantial."Gen. Motors Corp. v. RomegiB03 U.S. 181, 186 (1992%ee also RUI One
Corp. v. City of Berkeley371 F.3d 1137, 1147 (9th Cir.@9. “The first sub-inquiry is
not whether any contractuallagonship whatsoever existsetween the parties, buf
whether there was a ‘contractual agreementrdagg the . . . specific terms allegedly at
issue.” RUI One Corp.371 F.3d at 1147 (quotirgen. Motors 503 U.S. at 187).
1. TheContractual Relationship
As the Court has already concluded, atcactual relationship exists between the

City and Pure Wafer granting RuWafer the right to dischaggip to 195,000 gallons pe

—

day of effluent of any fluorie concentration into the City'sanitary sewer system. Th

11%

Agreement also provides thide City may not assess sevebiarges against Pure Wafe

=

other than those listed in the Agreement: “dofront or other fees or costs shall Qe
imposed on Developer with resgt to the Sewer Capacitygwided for heran, except as
provided in Section 4.5

Consequently, the contractual right at esssi Pure Wafer’s ght to discharge its
effluent, regardless of fluoride concentration, into the City’s sgn#ewer system undel

the terms specified in the Agement. The Court thus two the second inquiry unde

N

the Contract Clause: whethehe City’s enactment othe ordinance impaired its
obligations to Pure War under the Agreement.
2. Impair ment

When the state is a party the contract alleged toe impaired, the question of

'8 The City contends that section 4.2 of thgreement does no¢quire the City to
construct a pretreatment faciliftgr Pure Wafer’s etfluen{Doc. 76 at 12 Although the
City is correct that the Agegnent does not contain such a\(ﬁlon, the City’s argument
Is without merit because the Agreement diedimits Pure Wafer's charges for sewse
services. Nor would the Agreement be reabbnaxpected to include such a provisign
because Pure Wafer does not obtain any fiilerfeom a pretreatment facility; the Cit
crtl)(lgos?s to construct a pretreatment facdggause it, not Pure Wafer, must meet ADEQ
obligations.

=
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impairment “turns on whether the State hsed its law-making powers not merely to
breach its contractual obligations, but to createfense to the breatmat prevents the
recovery of damagesSee Univ. of Hawai'i PrafAssembly v. Cayetand83 F.3d 1096,
1102 (9th Cir. 1999). Thus, an ordinaryeéch of contract is maan impairment; the
government impairs its contractual obligations only when it uses the legislative power t
relieve itself of those obligations, which pesxs the other party from seeking remediges
for what would otherwise be a breach of contract.
The Ordinance impairs the City’s oldigons under the Agreement because| it
permits the City to reject Pu¥afer’s effluent if it exceeds6.3 mg/L of fluoride despite
the City having the contractual obligationaocept that effluent. According to the City’

[72)

logic, this violation of the Agreement is natbreach of contract because Pure Wafer
agreed to not discharge effluent in violatiof local environmental regulations. But Pute
Wafer neither anticipated nor agreed thavauld comply with cosshifting regulations
cloaked as environmental regulatio@$. Seven Up Pete Venture v. State4 P.3d 1009,
1021-22 (Mont. 2005) (finding an impairmewit contractual obligations when the state

enacted environmental laws that “banned fiitere use of the very method of minin

QL

upon which the contract itself was basedspmlee the contract oblaging the plaintiff to
comply with “all appicable . . . laws . . . including . . . those concerning safety,
environmental protection and reclamation.”).eT@ity’s use of section 9.1 as a shield
against a breach of contract claim by Pure Wsfémproper and givesse to the City’s
impairment of its contractual obligation to Pure Wafer.
3. Substantiallmpairment

“An impairment of a public contract is substial if it deprives a private party o
an important right, thwarts performance ofessential term, defeats the expectations| of
the parties, or alters financial term.’S. Cal. Gas Co. v. City of Santa AB86 F.3d 885,
890 (9th Cir. 2003) (citations omitted). Increlgibthe City argues that even if it ha

UJ

¥ The Ci(tjy additionally argues that impaient of an obligation cannot be based
upon an implied or ambiguous term. (D@6 at 19). There are no relevant implied pr
ambiguous terms in the Agreement; thereftire,City’s argument without merit.
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impaired its contractual obligations, any such impairment is not substantial because Pt

Wafer should have anticipated environmemégjulations limiting its fluoride discharge
(Doc. 76 at 21-22). The Citglaims that because ADEQ regulates Pure Wafer direqtly,
“changes from time to time” in environmental regulations “are simply a fact of life|for
businesses.”ld.) But Pure Wafer complies withllBADEQ requiremets and is not
subject to any ADEQ regulatiass to its fluoride dischargeMels. It is disingenuous to
contend that Pure Wafer had no substantidrest in its rights under the Agreement
merely because it is subjectdome environmental regulatiéh.

Pure Wafer presented undiged evidence that its opémns require the discharge
of effluent with a fluoride concentration al®6.3 mg/L, that it expected at the time of
the Agreement to be able tasdharge at concentrations of i@p100 mg/L, that this right
was critical to its negotiations based on itstgxperiences with its San Jose facility, and
that the financial viability of the Prescott #i#ty is threatened ifit must bear the
pretreatment costs. The impairment is substantial.

4, The Ordinance’s Public Purpose

Because the Court concludes that the Gitpstantially impaed its obligations
under the Agreement, the burdsmifts to the City to provéhat the impairment was “both
reasonable and necessary to fulii important pblic purpose.”Cayetang 183 F.3d at
1106 (citation and internguotation marks omitted¥ee also Energy Reserves GHH9
U.S. at 411-12. Because when the State isrey pa the contract, itSself-interest is at

77

stake,

?® The City makes a related argument tay financial harm to Pure Wafer from
the Ordinance Is the “collateral financial pact of environmentalaws” and is not
actionable under the Contract Clause. (C8ic.at 9-10). For this proposition, the City
relies uponRUI One Corporationwhich addressed the impact of a “living wage” law
requiring employers who leasécity of Berkley land to Pamcreased wages to theif
employees. 371 F.3d at 1145-46. That casksisnguishable because there the emJ_)IO) er
had leased land from the city for the operatbm restaurant and the agreement did 1
contain any provisionsoticerning employee payd. at 1146, 1148. The Ninth Circui
Court of %ppeals correctly concluded tha&]‘@&loyee wages and bdite are not closely
connected to the express provisions of e agreement” and therefore were not
implied into the agreementd. at 1148. Here, Pure Wafend the City specifically
negotiated the rates and specifications for sewer services.

ot

-25-

complete deference to a legislatigsessment of reasonableness and necessity is



© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

not appropriate.U.S. Trust431 U.S. at 26. The State isct free to consider substantie

contractual impairments on a paittwother policy alternatives.3. Cal. Gas336 F.3d at

894; see also U.S. Trus#t31 U.S. at 26 (“A governmaitentity can always find a use

for extra money . . . . if a State could reditsefinancial obligatbns whenever it wanted
to spend the money for whatregarded as an important public purpose, the Cont
Clause would provide narotection at all.”).

In determining whether aibstantial impairment is reasable, the Court consider
“the extent of the impairment as welé the public purpesto be served.S. Cal. Gas
336 F.3d at 894-95 (quotinGayetang 183 F.3d at 107). “[Aln impairment is not a
reasonable one if the probleraught to be resolved by ampairment of the contract

existed at the time the coattual obligation was incurredd. at 895 (quotingCayetang

183 F.3d at 1107). “Changed circumstancesiampdrtant government goals do not mak

m

an impairment reasonable if the changeduwnstances are ‘of degree and not kintd:
(quotingU.S. Trust 431 U.S. at 32). “On the other hanfdla statute causes unforeseg
and unintended consequences such that prpaitties would obtaiwindfalls they never
expected, later amendment to realign a statutte the parties’ expected bargain may K
reasonable.id. at 895.

In Southern California Gasthe plaintiff utility had comticted with the city to
provide gas service. 336 F.3d&87. The contract obligatete utility to obtain permits
to trench or excavate streedsd also to promptly repaliany portion of any street”
damaged at its own expensa. at 887-88. It also subjected the utility’s rights to “all

the ordinances, rules and regulations heretoboreereafter adopted by the [city] in th

exercise of its police powerslt. at 888. The city subsequity enacted an ordinance

requiring advance payment for trenching and excavation of city stlée$ie Court of
Appeals concluded that the substantial immpant was unreasonable because the cit

initial miscalculation of the “dgree of harm to city &ets from trench cuts” did nof

!

ract

e

N

e

Df

%)

D

y'S

permit the city to alter theonmtract “whenever later studies reveal the extent of damage

from trenching is greatg¢han anticipated.id. at 896. The court helthat “to the extent
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[the city] seeks to chargidmne Gas Company for harmsnadkedly known in 1938, the
trench cut ordinance is unreasonabld.”

In this case, at the time the parties ssdeinto the Agreement, the City was not
subject to fluoride testingna had not yet been confreot with ADEQ violations
concerning the AWRF'’s fluoride levels. Btite evidence shows theity knew of the
potential for excessively high concentratiers discussed various fluoride limits with
Pure Wafer, including 150 mg/nd 100 mg/L. Clady, the City was aware at the time it
entered into the Agreement thiiere existed some level @tioride concentration that
would require treatment prior to its ultineatdischarge. That the City inaccurately

estimated the particular fluoride concentsatabove which treatment (or pretreatment)|is

required does not make the impairment redsiend he City’s compliance with its APF
IS an important governmental goal, bue tbthanged circumstanceaused by the APP
obligations are “of degree” and not of “kindste S. Cal. Ga836 F.3d at 895. The City
has not proven the impairment to be reasonable.

The City argues that the Ordinance seradsgitimate public purpose because|it
conforms with state and federal environméntégulations and “protds the integrity of
the City’'s water supply and sanitary sewsystem for currentitizens and future
generations.” (Doc. 76 at 22). Thus, the Cityli@s that if Pure Wafer does not bear the

pretreatment costs, the quality of the Citwater supply will be jeopardized. But thi

UJ

logical fallacy ignores the fact that if Puwéafer does not pretreat its effluent, the City
will do so to comfy with its APP. Coundefor the City has suggted as much to the
Court, albeit informally. (Tr. 12/19/13 at 128:12). Unless the City isontending that it
will willingly violate its ADEQ consent order as well as statnd federal environmental
regulations if forced to pay tpretreat Pure Wafer’'s effluernthis appeal to emotion is
baseless. There is no evidemsgygesting that the enactmesf the Ordinance’s cost-
shifting provisions will improvehe water quality of the ader. The City’s pretreatment
program may improve the quality of AWRF disecge, but the issue is not whether the

Ordinance’s creation of thgretreatment progranms permissible; the issue is whether the
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cost-shifting to Pure Wafds permissible. The Ordinarféés not reasonable to fulfill an

important public purpose because it doesfadher any important public purpose (for

example, environmental protection).

Because the City fails forove that the Ordinance wesasonable, the Court nee
not consider whether the Ordinance was necgsbkivertheless, the Court finds that th
City has not proven neceys An ordinance “is not necessary if more moders
alternatives would serve [the city’s] mases equally well witbut impairing [the

contract].” Id. at 896. “When a state or city impairs its own agreements by impo

additional financial burdens oa private party, obvious m® moderate alternatives

include raising revenues through hightaxxes or preserving fas through budget
restrictions.” Id. (citing Cayetang 183 F.3d at 1107). Th€ity’s Ordinance may be
useful for the City’s coffers, but imposing additional financial burden on Pure Wafg
IS not necessary for reducing the AWRF fluoride concentration leveésid.

Furthermore, the Ordinance itself contplg undermines the City’s argument g

to necessity. Restricting the fluoride conication in accepted effluent to 16.3 mg/

cannot be necessary when thai@ance also permits the Citg contract for acceptance

of effluent in excess of that limi&eePrescott, Ariz. City Codg 2-1-49 (2014). The only
difference between the Agreement and condrpetrmitted under the Ordinance is whig
party bears the treatment costbe City noted as much whéamremarked that “ultimately
the only question is who should pay the addtringing the Facility into compliance with
the amended City Code.” (Doc. 29 at 153-1Beducing the City’s expenditures is not
justification for impairng the City’s obligation&’ See U.S. Trus#431 U.S. at 26 (“A

~ 2! The Court reemphasizes that its refees to the Ordinance mean tf
Ordinance’s cost-shifting provisns applicable to Pure Wafe8ee supranote 11. The
Court is not commenting on threecessity or reasonableness of agoretreatment prod
(which may be both reasonabdnd necessary), only on thleifting of the pretreatment
costs to Pure Wafer. Pretreatment in ge further the important public purpose ¢
protecting the environment.

*2 The City also argues thttie Ordinance is necessadrgcause it is substantially
more expensive for the City to pretreat PWafer's effluent at the AWRF than it is fo
Pure Wafer to pretreat its effluent on-siteo©76 at 23). Even assuming this to be tru
this fact does not justify the Ordinance; it mgr®uggests that as rational actors, the C
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governmental entity can always find a use fdra@money . . . . if a State could reduce its

financial obligations whenever it wantedgpend the money for what it regarded as
important public purpose, the Contract Gawvould provide nprotection at all.”).

The City fails to prove that its impairmieof its obligations is reasonable, mo
succinctly because the Ordinance’s costtsigf provisions have no legitimate publi
purpose. Even if the City caliprove the impairment is reasonable, it has also faileg
prove the impairment was necessary. Beeahe Ordinance substantially impairs th
City’s obligations under the Agement and the City has nobsin that the impairment is
reasonable and necessary to fulfill an imporfautilic purpose, th€ity’s enactment of
the Ordinance violates Pure Wafer’s consitinal rights under the Contract Clause.

D. Alternative Claims

Because the Court finds in favor of PWk&afer on its Contract Clause claims, th
Court need not reach Pure Wafer's alterreatolaims for breach of contract and th
implied covenant of good faith and fair dealig&ge(Doc. 77 at 25).

E. Injunctive Relief

Pure Wafer seeks a permanent injunceofoining the Cityfrom enforcing the

Ordinance. A plaintiff seeking a permanernuirction must demonstrate: “(1) that it hg

suffered an irreparable injury; (2) that redres available at law, such as monetary

damages, are inadequate to compensate &brnrjury; (3) that, onsidering the balancse
of hardships between the plaintiff and deferidarremedy in equity is warranted; and (4
that the public interest would not biesserved by a pemment injunction.”’eBay Inc. v.

MercExchange, L.L.C.547 U.S. 388, 391 (2008). Wever, “[wlhen an alleged
deprivation of a constitutional right is involved, most courts hold that no further sho

of irreparable [harm] is necessariat’| Solid Wastes Mgmt. Ass’n v. City of DaJl863

F. Supp. 2d 446, 470 (N.O.ex. 2012). “Additionally, irreparable harm may result |i

enforcement of an ordinance would yield fines and criminal penaltéesat 470-71.

and Pure Wafer should negotiate to locate phetreatment equipment at Pure Wafer

facility.
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The City has not only viated Pure Wafer’s constitatial rights, but Pure Wafei

also faces both immediate fines and criahipenalties for noncompliance with th

D

Ordinance. The City may fine Pure Wafep to $25,000 per wlation per day in
administrative fines, up t$25,000 per violatioper day in civil penalties, and criminall
penalties including fines and imprisonmentthe Ordinance is enfoed against Pure
Wafer, Pure Wafer will be forced to chodsetween asserting its valid rights under the
Agreement and facing fines and crimingtosecution for nonceopliance with the
Ordinance. Pure Wafer hashown that enforcement of the Ordinance will cause
irreparable harm for which no amount of metary damages can adequately compensate.
See idat 471.

Additionally, the balance of the hardshipetween the Citynal Pure Wafer favors
Pure Wafer. If the Ordinance is enforced against Pure \Wdéfare Wafer faces
irreparable harm, while if the City is enjeith from enforcing the Ordinance against Pyre
Wafer, the City merely must construct a peatment facility at its own expense. The
City has not alleged that trexpense of pretreating Pure i#ias effluent threatens its
continued operation, but theidgnce shows that Pure Wafeay be forced to shut dowr
its facility if the Ordinance is darced. Equity favors Pure Wafer.

Finally, the public interest would not losserved by a permanent injunction. As

174

the Court has explained, ti@rdinance serves no legitineapublic interest because
although a pretreatment program may be inpiliglic interest, there is no public interest
in shifting the costs of that pretreatmentPore Wafer in violation of the Agreemétit.
Moreover, any public interesh obtaining additional mowyefor the City’s coffers does
not substantially outweigh ¢hpublic benefits flowing from Pure Wafer's employment
and operation of the facilifysuch as tax revenues.

For these reasons, the Court concdudbat a permanent injunction is an

appropriate remedy. The City argues thay @njunction should issue against only the

23 Consequently, the City’s renewed argumsethat the Ordinance is necessary [to
E)[r)otec; é/vatezr7)c1uallty and corypwith ADEQ requiremets are wholly unfoundedsee
oc. 76 at 27).
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City because the individual defendants weagned only in their official capacities an

Pure Wafer has not presented evidence ahgtparticular City employee committed an

unlawful act. (Doc. 76 at 29 The Court agrees. Any imuation against the City will
necessarily bind City “ofGers, agents, servants, goyees, and attorneysSeeFed. R.
Civ. P. 65(d)(2)(B).

F. Damages

The parties stipulated, and the Court agréebjfurcate the trial on the merits intg
a liability phase and damages phase. (Doc. 60). The parties agree that a ruling in f3
Pure Wafer on its Contract Clause claiam&l awarding declaratory and injunctive reli
obviates any need to determine damages. (D®at 30; Doc. 77 &@5). Therefore, this
Order resolves all pending issues andeheitl be no damages phase of the trial.

G. Attorneys’ Fees

Both sides have requested costs attdrrzeys’ fees. Pure Wafer requests fe
pursuant to 42 U.S.C. § 1988,R.S. 8§ 12-341.01, and semti 14.16 of the Agreement
(Doc. 19 at 23). Because Pure Wafer has giled on a matter arising out of contra
(specifically, the Agreemengnd the Ordinance deprivesrBWafer of its constitutional
rights, all three of these authorities support a fee aviare.S. Cal. Gas836 F.3d at 886-
87 (holding that a Contract Clause violatiomes rise to a 42 U.S.C. § 1983 claim and
corresponding award of attorneys’ fees undetion 1988); A.R.S. § 12-341.01 (“In an
contested action arising out afcontract, express or implied, the court may award
successful party reasonable atey fees.”); (Ex. 3 8 14.1Q)In . . . any action in any
court . . . to enforce any covenant or anyso€h party’s rights or remedies under th
Agreement, including any actiofor declaratory or equitablrelief, the prevailing party
shall be entitled to reasonable attorney®sfeand all reasonable costs, expenses
disbursements in connection with such actl). Thus, Pure Wafer is entitled to it
reasonable attorneys’ fees and costs.
IV. CONCLUSION

For the foregoing reasons,
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IT IS ORDERED denying as moot Pure \Méa&'s Motion for Preliminary
Injunction (Doc. 22).

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme
for Pure Wafer and against Defendants on Rlager’'s claims for violations of the
federal Contract Clause and the State Contract Clause.

IT IS FURTHER ORDERED dismissing as moot Puré/afer's alternative
claims for breach of contract and for breactihefimplied covenardf good faith and fair
dealing.

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme
for Pure Wafer and against the City éme City’s counterclaim for a declarator
judgment.

IT IS FURTHER ORDERED granting Pure Wafer's request for a permane
injunction. The City is enjoed from enforcing City oPrescott Ordinance No. 4856
1313 against Pure Wafer wittespect to the following pwisions: (1) any fluoride

concentration limit established in that oraihce; (2) any wastewater pretreatms

requirement relating to fluoride concenitoa; and (3) the following provisions of the

City of Prescott Code to the text that they are inconsistenith section 4.1 or section
4.2 of the Agreement: 2-1-18(L), 2-1-21(C)2221(H), 2-1-39(F) to (L), 2-1-44, 2-1-45
2-1-46, 2-1-48(F), 2-1-42-1-53, and 2-1-72-1.
IT IS FURTHER ORDERED denying the City’s request for an award (
attorneys’ fees and costs.
/1
/1
Il
Il
11
/1
/Il
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attorneys’ fees and non-taxable costs inoatance with Local Rule of Civil Procedur

54.2.

IT IS FURTHER ORDERED that Pure Wafer may move for an award pf

1%

Dated this 17th day of April, 2014.

James A. Teilbﬂrg
Senior United States District Judge
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