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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Valerie Tipa, No. CV-13-08293-PCT-DGC

Plaintiff, ORDER

V.

Carolyn W. Colvin, Acting Commissionef
of Social Security,

Defendant.

Plaintiff Valerie Tipa seeks review undé2 U.S.C. 8§ 405(gdf the final decision
of the Commissioner of Social Securifythe Commissioner”), which denied he
disability insurance benefitid supplemental security inc@ under sections 216(i) an(
223(d) of the Social Security Act. Becaubke decision of the Administrative Law Judd
(“ALJ”) is supported by substantial evidan and is not based on legal error, ti
Commissioner’s decision will be affirmed.
l. Background.

On April 13, 2010, Plaintiff appliedfor disability insurance benefits an(

supplemental securitypcome, alleging disability beginning April 4, 2008. On June 2

2012, she appeared with hattorney and testified at learing before the ALJ. A
vocational expert (“VE”) also testified. Qluly 24, 2012, the AL&sued a decision thaf

Plaintiff was not disabled within the meaninofjithe Social Security Act. The Appeal
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Council denied Plaintiff’'s request for reviest the hearing decisn, making the ALJ’'s
decision the Commissioner’s final decision.
Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. ApfeP36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence th@aaonable person might accept as adeq
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgl@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[wlherghe evidence is susceptibte more than one rationa
interpretation, one of whickupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhaj278 F.3d 947, 954 (9th CR002) (citations omitted).

Harmless error principles apply inetfSocial Security Act contextMolina v.
Astrue 674 F.3d 1104, 1115 (9th rCi2012). An error is hanless if there remains
substantial evidence supporting the ALdlscision and the error does not affect t
ultimate nondisability determinationld. The claimant usually bears the burden
showing that an error is harmfuld. at 1111.

lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. 20F.R. § 404.1520(a). The claimant bea
the burden of proof on ther$t four steps, but at step five, the burden shifts to
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry end&l. At step two, the ALJ detmines whether the claiman
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has a “severe” medically determinablgohysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant’'s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iil}.so, the claimant is automatically found t
be disabled.ld. If not, the ALJ proceeds t&tep four. At stepour, the ALJ assesses th
claimant’s residual functional capacity (“RECind determines whwedr the claimant is
still capable of performing pastlevant work. 8 404.1520(d)(iv). If so, the claimant
is not disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and fina
step, where he determines whether the clatman perform any other work based on t
claimant's RFC, age, education, and wenperience. 8 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ found dh Plaintiff meets the insured status requirementg
the Social SecurityAct through December 31, 2013,dathat she has not engaged
substantial gainful activity since April 4, 2008t step two, the ALJ found that Plaintifi
has the following severe impairments: lumback pain/degenerative disc disease stat
post fusion surgery, obesity, and degenerative pisease of the right hip. At step thre
the ALJ determined that Pfdiff does not have an impaent or combination of
impairments that meets or medically equals impairment listed in Appendix 1 tc
Subpart P of 20 C.F.R. Pt. 404t step four, the ALJ founthat Plaintiff has the RFC to

perform:

[S]edentary work as defined 20 CFR 404.1567(a) with no
climbing ladders, ropes, or scdfifs; no more than occasional
balancing, stooping, crouchingneeling, crawling, climbing
ramps and stairs; and no concated exposure to excessive
vibrations, moving machineryexcept motor vehicles, or
unprotected heights.

The ALJ further found that Platiff is able to perform hepast relevant work as 38

receptionist. At step five, the ALJ concludib@t considering Plaiiif’'s age, education,
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work experience, and RFC, there are jobs éxat in significanhumbers in the national
economy that Plairfticould perform.
IV. Analysis.

Plaintiff argues that the ALJ “miscons&d” practically all of the relevant
objective medical evidence and all of théojective testimony. Plaintiff's generalizeq
arguments appear to boil dovwm an assertion that the Als decision is defective for
three reasons: (1) the ALJ improperly gleeéd the opinions oPlaintiff's treating
physician and a consultativexaminer; (2) the ALJ improperly evaluated Plaintiff
credibility; and (3) the ALJ improperly deterneith that Plaintiff ould perform her past

relevant work. Plaintiff also argues that tmatter should be assigned to a different A

S

J

if a remand is necessary because the AL3jasdito her case is prejudiced against her.

The Court will address each argument below.

A. Weighing of Medical Source Evidence.
Plaintiff argues that the ALJ improperlyeighed the medicabpinions of the

following medical sources: tréag physician Katherine Meger, D.O., and consultative

examiner Mark Brecheisen, @. The Court will address the ALJ's treatment of each

opinion below.

1. Legal Standard.
The Ninth Circuit distinguishes betweehe opinions of treating physiciang

examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciaikee Andrews v. Shalala3 F.3d 1035, 1040-41 (9th
Cir. 1995);see als®0 C.F.R. § 404.1527(c)(2)-(6) (listifgctors to be considered whe

evaluating opinion evidence, including lengtfi examining or tating relationship,

frequency of examination, noeistency with the record, and support from objective

evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating

or examining physician can be rejectady for “clear and convincing” reasongester
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81 F.3d at 830 (citingembrey v. Bowen849 F.2d 418, 42%9th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are sup@ddresubstantial evidee in the record.”
Lester 81 F.3d at 830-31 (citingndrews 53 F.3d at 1043).

An ALJ can meet the “specific and legate reasons” standh “by setting out a
detailed and thorough summary of the facts and conflicting clinical evidence, statin
interpretation thereof, and making findingsCotton v. Bowen799 F.2d 1403, 1408 (9th
Cir. 1986). But “[tlhe ALJ msat do more thanfter [her] conclusions. [She] must sg
forth [her] own interpretation@nd explain why they, ragh than the doctors’, are
correct.” Embrey 849 F.2d at 421-22The Commissioner is respsaible for determining
whether a claimant meets the statutonyfimiion of disability and does not give
significance to a statement by a medical souraettie claimant is “disabled” or “unablg
to work.” 20 C.F.R§ 416.927(d).

2. Katherine Metzger, D.O.

Dr. Metzger completed a check-the-bform on May 21, 2012 offering the
following opinions: Plainff could occasionally lift orcarry ten pounds and coulg
frequently lift or carry five pouts; Plaintiff could stand and/@ralk four hours in a work
day with the use of a cane; Plaintiff neet alternate stanay and sittingto avoid
stiffening and pain; Plaintiff needs to elevagr legs two to three times per day becad
of swelling; Plaintiff could neer climb, balance, stoop, kele crouch, or crawl; Plaintiff

had no restrictions as to heights, noismperature extremes, chemicals, or dust; &

Plaintiff should not be around moving maadin. A.R. 383-85. The ALJ accorded Dr.

Metzger’s opinion “partial weight.” A.R. 17.

Dr. Metzger’s medical opinion was contreigid by the opinion of Dr. Brecheiser

who opined that Plaintiff had greater abilitibsn those identified by Dr. Metzger. The

ALJ could therefore discount Dr. Metzger’'s oijoin for specific and legitimate reason
supported by substantial evidenckeester 81 F.3d at 830-31. The ALJ provided fol

reasons for according Dr. Metz{geopinion partial weight.
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First, the ALJ noted that Dr. Metzgerpinion assessed limitations from “5/8/1
to present” and not from Pldiff's alleged onset date. R. 17, 385. Dr. Metzger’'s
opinion failed to meet the duration requiremeatause the assessed impairments had
lasted for a continuous period of at led® months and Dr. Meger’s opinion does not
state that Plaintiff's limitations are expectedast for a continuous period of at least 1
months. 20 C.F.R. 8 404.1509.

Second, the ALJ concluded that Dr. Mggr's opinion was inconsistent with he
own treatment notes. A.R. 17. The treaitneotes included reports of “unremarkab
examinations including no acute distresspalation without assistance, no neurologic
abnormalities, a normal range of motionah areas, an unreniable back including
none-to-slight tenderness, and no edem&R. 15, 377-85. The mild impairment
supported by Dr. Metzger’'s treatment notesrareconsistent with the severe restrictiof
contained in her medical opiniorGee Tommasetti v. Astiue33 F.3d 1035, 1041 (9th
Cir. 2008) (incongruity betweequestionnaire responses anddical records provides 4§
legitimate reason for discinting opinion).

Third, the ALJ foundthat the brevity of Dr. Metzgis treating relationship with
Plaintiff strongly suggested that the limitats included in Dr. Metzger’s opinion wer
“regurgitations of the claimant’s self-rep6rtA.R. 17. By the time Dr. Metzger filled
out her check-the-box form, dhreating relationship had lasted less than one month
Dr. Metzger had seen Plaintiff only one timA.R. 381-85. The All properly relied on
the short duration of the treatment relatidpsto discount Dr. Metzger's opinion
Benton v. Barnhart331 F.3d 1030, 1038-39th Cir. 2003) (findig the duration of the

treatment relationship and tifieequency and nature of therdact relevant in weighing

medical opinion evidence). The ALJ's deoisito discount Dr. Metzger's opinion i$

buttressed by Dr. Metzger’'s ntitan in her treatment notesahshe “filled out the form

for [Plaintiff's] lawyers” with Plaintiff's help. A.R. 379see Batson v. Comm’r of Sog.

Sec. Admin.359 F.3d 1190, 1195 (9thir. 2004) (stating that the ALJ could discount

treating physician’s opinion because it wdsased on [the claimant]'s subjectivg
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descriptions of pain.”);Benton 331 F.3d at 1038-39. The mild limitations and

unremarkable findings made by Dr. Metzger further support the ALJ’s belief that Dr.

Metzger's medical opinion vgabased on Plaintiff's self-report rather than on Dr.

Metzger's medical observations. A.R. 377-85.

Fourth, the ALJ asserted that. Metzger’s opinion wasconsistent with reliable

medical evidence of recordThe ALJ based this assertion on two sources: (1) physjcal

examinations performed by Dr. Metzger ledrsand described aboyvand (2) physical
therapy records submitted by a therapistmfravhom Plaintiff received treatmen

following her surgery. A.R. 265-88. @&hphysical therapy records include multip

|

e

clinical tests establishing Plaintiff's range of motion, strength, reflexes, gait, mobjlity,

and recuperation.The records also inatle multiple statementsiade and documents

submitted by Plaintiff indicating #t her pain had significantlgbated, she relied less o

her cane, she no longer wore her back brslke,could satisfactorily perform all of her

tasks of daily living, and her mobility had pmoved. A.R. 266-677/1-72. The records
even contain a statement by Plaintiff assertirg she felt ready to tn to waok in an
office position so long as she did not have tbriibre than 2(pounds. A.R. 267, 272,
See Orn495 F.3d 631 (explaining that consistgmdth the medical record as a whole
a relevant factor when evaluating a medical opinion).

Plaintiff argues that it was error for tiAd.J to rely on recods submitted by the
physical therapist because the therapist isanchcceptable medical source as defined
Social Security RulingsDoc. 13 at 8; SSR 06-03p. aRitiff is incorrect. Although the
therapist is not an “acceptable medical sdussedefined by Rufig 06-03p, the ruling
clearly indicates that the therapist is “ather source” from whomhe ALJ may gather
evidence that shedbght on the severity of Platiff's impairments and how the
impairments affect Plaintiff's ability touhction. Thus, the ALJ could rely on th
physical therapist’s records tliscount Dr. Metzger’'s mecil opinion. SSR 06-03p.
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The ALJ relied on specific, legitimatend permissible reasons to discount D
Metzger’s opinion, and thosea®ons are supported by sulbsi@ evidence. The Court
concludes that the ALJ did not commit legal error.

3. Mark Brecheisen, D.O.
Plaintiff argues that the ALJ mischaracgtzed the report submitted by consultatiy

examiner Mark Brecheisen, D. vy stating that he opinedathPlaintiff was capable of
sedentary lifting level of “no more than pOunds,” when Dr. Bréwisen actually found
that Plaintiff was capable of “less than 16upds both occasionally and frequently
Doc. 13 at 9-10. Plaintiff igorrect that these two standards are different and that
ALJ incorrectly summarize®r. Brecheisen’s finding. Buhis error had no impact on
the ALJ's ultimate decision because the JAldiscounted Dr. Brecheisen’s lifting
requirement, noting that it was basedRdaintiff's self-rgport. A.R. 16Batson 359 F.3d
at 1195. The Court concludes, therefdinet the ALJ did notommit legal error.

B. The ALJ Did Not Err in Evaluati ng Plaintiff's Credibility.
In evaluating the credibilitpf a claimant’s testimony garding subjective pain o

(s

the

other symptoms, the ALJ isqgeired to engage in a two-step analysis: (1) determine

whether the claimant presented objective radevidence of an ipairment that could
reasonably be expected to produce some degree of the pain or other symptoms :
and, if so, and if there is no evidence oflingering, (2) reject the claimant’s testimon
about the severity of the symptoms only byimy specific, clear, and convincing reasof
for the rejection.Vasquez v. Astru®é72 F.3d 586, 59@®th Cir. 2009).

The ALJ complied with this two-step analysis. The Alstffound that Plaintiff's
medically determinable impaments could reasonabbe expected to cause the allegs
symptoms. The ALJthen found Plaintiff's stateemts regarding the intensity
persistence, and limiting effects of the syoms not credible tdhe extent they are
inconsistent with the ALJ’s residual functiora@pacity assessment. In other words, t
ALJ found Plaintiff's statements not credible to the extm claims she is unable t

perform in a competitivevork environment.
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At the hearing Plaintiff testified the shhas not worked since April 2008, whe
she “herniated [her] back.” A.R3. Plaintiff stated that shuses a cane to walk at a
times. A.R. 33-34. She astml that she needs recline and shift her weight whef
sitting and alternate between sigiand standing in order ttleviate her pain. A.R. 34,
36. She testified the she experiences “exatuw” pain in her back and right hip thg
has worsened since her OctoB808 back surgery dnwhich is not alleviated with pain
medication. A.R. 38, 41. Piraiff testified that she expeannces intensely painful muscl
spasms in her legs a few times a day finavent her from drivingnd require two hours
or so of recovery time. A.R. 40-41. Plaintiff asserted that she has endured mig
three times a week since 20@&ich last twelve hours and require her to “go to a da
room, put ice on [her] head,rtuoff the lights, [and hearjo sound.” A.R. 42-43. The
only medication she has takenctmmbat her migraines is TylelncA.R. 43. She testified
that her right kneecap pops aitplace several times a weeakquiring her to “push|] it
back in.” A.R. 43-44. She stated thae gan lift “maybe ten pounds.” A.R. 44. Sh
asserted that she has trouble@antrating, which causes herrandomly forget what she
was talking about or doing several times per day. A.R. AS to activities of daily
living, Plaintiff testified ttat her disabled, quadriplegic husband does most of
housework and that she remainsher bed some days becaudéher pain. A.R. 45-46.
At the hearing, Plaintiff's attmey brought attention to thectathat Plaintiff elevated her
legs on a second chair while she was tesiifyused a cane, brought a “grabber” to t
hearing in order to demonstrate that shedoalt stoop, and alterreat between standing
and sitting during hetestimony.

The ALJ gave the following reasonsr fonding Plaintiff's testimony not fully
credible: (1) the objective medicavidence did not support Plaintiff's allegations of tot
disability; (2) Plaintiff's testimony was inconsent with statements made to healthcg
providers immediately after her surgery; @gintiff's testimony abut the intensity of
her back and hip pain is not consistent widr failure to seek éatment for nearly two

and a half years; (4) once Plaintiff did sesglte for her pain, she received conservat
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treatment and over-the-counter medicatiotyo(b) Plaintiff's actvities of daily living
were inconsistent with her allegations of pdB) the record contains several inconsiste
statements from Plaintiff regarding bothr hiegree of limitations and other matte
indirectly related to her functioning and oak credibility; and (7) Plaintiff's hearing
testimony was exaggerated. RA.15-16. After carefully n@ewing the record, the Court
finds that each of the reasons cited byAlhd for finding Plaintiff's testimony not fully
credible is supporteby substantial evidendg the record.

Plaintiff argues that the ALJ’s assertitrat her condition improved post-surger
is baseless. Doc. 13 at 10-16. To the contrary, multiplelevant sources indicate tha

Plaintiff's mobility and level of pain immved over time after her surgery, including h

physical therapist (A.R. 266-87) and a mdgist who found “less prominent” disg

bulges and a decrease in right-sided namgwivhen comparing an April 2012 MRI o
Plaintiff's back to a March 2008 MRI (A.R374). Substantial evidence therefo
supported that ALJ’s assertion that Rtdf's condition impioved over time.

Plaintiff contends that & ALJ erred in finding hetess credible based on th
assertion that Plaintiff collected unemployrhé&enefits after the alleged onset of h
disability. Doc. 13 at 11. Plaintiff correctly observeshat she failed to collect
unemployment benefits during the relevant tipeeiod. A.R. 204-05. In addition, while
there may be an inconsistency betweennifis decision to fle for unemployment
benefits, which requires aritestation of Plaintiff's abilityto work, and her decision tg
file for disability benefits, which requires attestation of Plainfis inability to work,

the record here does not edistb whether Plaintiff held heef out as available for full-

time or part-time work. Only the former isconsistent with her disability allegations.

Carmickle v. Comm’r, Soc. Sec. AdmbB83 F.3d 1155, 1162 (9tir. 2008). Therefore,
the ALJ’s reliance on this potential incastency in discounting Plaintiff's credibility
was error. Because the Alpfovided manyother reasons for discounting Plaintiff’s

credibility, however, the Court conclusléhat the error was harmless.
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Plaintiff asserts that the ALJ erred in find that she only takes “over-the-counter

pain medication.” Doc. 13 at 16. Plaintiffdes this assertion on the fact that she ajso

takes multiple prescription medications, inchgiTramadol, Gabapén, and Ropinirole.
A.R. 245. While it is true that Plaintiftas prescribed these dieations approximately
three months prior to her haay before the ALJthroughout the majoritpf the relevant

time period Plaintiff only reported taking avee-counter medications for her pain.
A.R. 226, 244, 245311, 349-50. Thus, while the ALJsatement is not entirely correct,

it accurately captures the fact that Pld@iinmedicated her “excruciating pain” with
Tylenol and other ovemhe-counter pain medications urtist before her administrative

hearing.

Plaintiff contends that the ALJ erred byding that Plaintiff used a cane that was

not prescribed or medically necessary. Docall8-9. Plaintiff asserts that both Drs.

Metzger and Brecheisen testified that the cams prescribed and medically necessa
Id. Plaintiff is correct. A.R312, 384. This error, whicHiminates the ALJ’s conclusion
that Plaintiff used a cane that was noegmribed, does not render the ALJ’'s oth

findings legally erroneous.

Plaintiff contends that it was error frve ALJ to discount her testimony based ¢n

contradictory evidence of her activities of ddilyng. Doc. 13 at 14. Plaintiff bases heg
contention on the existence ofigence in the record thatrigs to support her testimony

regarding her activities of dailwing. Plaintiff similarly cantests the ALJ's conclusions

ry.

er

=

that Plaintiff engaged in physical exerciaed that she made inconsistent statements

regarding marijuana use during the admintsteaprocess becausehet evidence exists

in the record supporting aaternate interpretation of the record. The Court may not,

however, re-weigh the evidence. “If the && finding is supported by substantia

evidence, the court may notgage in second-guessinglTommasetti533 F.3d at 1039.
The Court will not second-guess the ALJanclusions because they are supported

substantial evidence.
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C. ALJ’'s Determination the Plaintiff Could Perform Past Relevant Work.

Plaintiff argues that it wasr®r for the ALJ to concludéhat she was capable of
performing her past work as a receptionist.cDB3 at 16-17. Plaintiff asserts that the

ALJ stated that her former occupation as @pgionist was found in the Dictionary of

Occupational Titles (“DOT”) number 237.3®2-0 with a sedentgrexertion level and
skill level of three, when it is actualfipund under DOT number 237.367-038 with
sedentary level and skill level of foutd. Plaintiff is simply ircorrect. The transcript
from the hearing makes clear that the retéva@ccupation is listt under DOT number
237.267-010 with a sedentary exertion akill level of three. A.R. 56.

Plaintiff also asserts that the ALgniored certain testimony from the vocation

expert. Doc. 13 at 17. Thwcational expert testimonyahthe ALJ ignored, however

was responding to a hygetical posed by Plaintiff'steorney and was based on an RHC

not adopted by the ALJ. The ALJ, therefoproperly disregarded the testimony.

IT IS ORDERED that the final decision of th€ommissioner of Social Security
is affirmed. The Clerk shall enter judgment accordingly &arthinate this case.

Dated this 11th day of September, 2014.

Nalb Gttt

Dawvid G. Campbell
United States District Judge
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