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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Nels Leslie Madsen, No. CV-13-08300-PCT-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Pursuant to 42 U.S.C. 8§ 405(g), Plainhls Leslie Madsen seeks judicial review

of the Commissioner’s decision finding him ndisabled within the meaning of thg

A4

Social Security Act. Doc. 16The Court will affirm the decision.
l. Background.

Plaintiff applied for disability and supplemtal security insurance benefits in
September 2010, alleging disabilipeginning in January 2008Doc. 17 at 1. After a
hearing on September 25, 20H2, administrative law judg(“ALJ") issued an opinion
on November 28, 2012, findingdhtiff not disabled (A.R. 124). Plaintiff's request for
review was denied by the AppeaSouncil and the ALJ's opinion became the
Commissioner’s final decision. Doc. 17 at 1.
. L egal Standard.

The district court reviews only those issuraised by the party challenging the
ALJ’s decision. See Lewis v. Apfel, 236 F.3d 503, 517 n.13t(BCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is

not supported by substantial evideror is based on legal errc@rn v. Astrue, 495 F.3d
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625, 630 (9th Cir. 2007). uBstantial evidence is moian a scintilla, less than 4§
preponderance, and relevant evidence thraaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[wlhereéhe evidence is susceptible more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomasv. Barnhart, 278 F.3d 947, 954 (9th CR002) (citations omitted).

A. Five-Step Sequential Evaluation.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on the first four stefmt at step five the burden shifts to th
Commissioner.Tackett v. Apfel, 180 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging |
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endkd. At step two, the ALJ detmines whether the claiman
has a “severe” medically deteirmable physical or mentampairment. 8 404.1520(a
(4)(i1). If not, the claimant is nadisabled and the inquiry ends$d. At step three, the
ALJ considers whether the claimant’'s impaént or combination of impairments mee
or medically equals an impairment listed Appendix 1 to Subpatf® of 20 C.F.R. Pt.
404. 8 404.1520(a)(4)(iii). If sahe claimant is automatibafound to be disabledld.

If not, the ALJ proceeds to step four. step four, the ALJ assesses the claiman
residual functional capacity (“RFC”) and detémss whether the claimant is still capab
of performing past relevanvork. 8§ 404.1520(a)(4)(iv). If so, the claimant is not
disabled and the inquiry enddd. If not, the ALJ proceeds ttne fifth and final step,
where he determines whethre claimant can perform any other work based on
claimant’s RFC, age, education, and werperience. 8 404520(a)(4)(v). If so, the

claimant is not disabledd. If not, the claimant is disabledid.
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At step one, the ALJ dermined that Plaintiffmeets the insured statu
requirements of the Social Security Act andtthe has not engagedsubstantial gainful
activity since September 15, B} At step two, the ALJound that Plaintiff has the
following impairments which are severe whemsidered in combination: “low back paif
due to degenerative changeg f®in, status-post a motorég@ccident inJanuary 2012
resulting in tibial plateau fracture, treatedtially with external fixation and later oper

reduction, internal fixation, and status-post another mgpttecaccident in August 2012

U)

—

gastroesophageal reflux disease (GERD); nuldnoderate degenerative changes of the

bilateral hips; depression; and drug and ladoabuse, in questionable remission].
A.R. 15. At step three, th&LJ found that the Plaintiff d@enot have an impairment o
combination of impairments that meets medically equals anmpairment listed in

Appendix 1 to Subpart P of ZD.F.R. Pt. 404. At step fouthe ALJ found that Plaintiff
has the RFC to perform light workith restrictions as definad 20 C.F.R.. § 416.967(b).
The ALJ found that Plaintiff lapostural restrictions andusable to climb, squat, kneel
crouch, or crawl, has lower egmity limitations consisting afio use of the legs or fee
for pushing or pulling of foot dieg controls; needs a sit/stand option which allows him
alternate between sitting and standing whiillé gerforming his job dties; and is limited

to unskilled work. Atstep five, the ALJ concluded th#tere are jobs that exist ir
significant numbers in the national econy that Plaintiff can perform.

[11. Analyss.

Plaintiff argues that the ALJ erred mejecting the opinions of two treating
physicians, Drs. Nudelman ahtginer. Doc. 16 at 8.

A. L egal Standard.

The Ninth Circuit distinguishes betweehe opinions of treating physiciang
examining physicians, and na@xamining physiciansSee Lester v. Chater, 81 F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to thpinion of an examinm physician than to
one of a non-examining physiciaisee Andrews v. Shalala, 53 F.3d 1035, 1040-41 (9th
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Cir. 1995);see also 20 C.F.R. 8§ 404.1527(c)(2)-(6) (listirfigctors to be considered whep

evaluating opinion evidence, including length examining or tating relationship,

frequency of examination, noeistency with the record, and support from objective

evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
or examining physician can be rejectady for “clear and convincing” reason&.ester,
81 F.3d at 830 (citingembrey v. Bowen, 849 F.2d 418, 42%Z9th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are supgdrtesubstantial evidee in the record.”
Lester, 81 F.3d at 830-31 (citingndrews, 53 F.3d at 1043).

An ALJ can meet the “specific and lemate reasons” standh“by setting out a
detailed and thorough summary of the facts and conflicting clinical evidence, statir]
interpretation thereof, and making finding<Cotton v. Bowen, 799 F.2d 1403, 1408 (9th
Cir. 1986). But “[tlhe ALJ mat do more thanfter [her] conclusions. [She] must sg
forth [her] own interpretationand explain why they, ragh than the doctors’, are
correct.” Embrey, 849 F.2d at 421-22.

The Commissioner is responsible for detming whether a claimant meets th
statutory definition of disality and does not ge significance to a statement by
medical source that the claimant is “disali or “unable to work.” 20 C.F.R.
§ 416.927(d).

B. Dr. Nudelman.

Dr. Nudelman opined tha®laintiff was limited to arange of sedentary work
A.R. 270-72. More specifically, he opinedathPlaintiff could never carry or lift more
than 10 pounds, could never climb, and coadly occasionally stoop, squat, or cra
Id. Dr. Nudelman also opined that Plaintiffgin and fatigue moderately affectedm
ability to function. Id. at 272.

The ALJ stated that Dr. Nubiean’s opinion was “contradied by the opinions of
other physicians of record” (R. 22), but did not specifittg identify any contradictory

opinions. The Court need not determiwhether the ALJ identified contradictory
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evidence elsewhere in his ojmn because, in any event, the ALJ provided clear and

convincing reasons to discoudt. Nudelman’s opinion.

Dr. Nudelman’s assessment form wasnpleted on September 1, 2011. A.R.

270-72. The ALJ noted that Dr. Nudelnis treatment notes from the same d

contained the following statemisn “The patient wanted me fill out a disability form

Ay

for him. | do not have the expertise to do this. Basically | had asked him his opjinio

with regard to the questions and | answdhein.” A.R. 22 (citing A.R. 273). The ALJ
properly discounted this opom: “The ALJ need not acceftite opinion of any physician,
including a treating physician, if that opn is brief, conclusory, and inadequate
supported by clinical findings.'See Thomas, 278 F.3d at 957.

The ALJ further noted thaDr. Nudelman’s progressotes do not support hig

Yy

opinion. A.R. 22. The Cotragrees. Plaintiff identifies no treatment records that

support the doctor’s opinion, and the treant records reviewed by the Court do n

contain any information that would suppthré limitations stated on the September 20

form. See A.R. 258-61, 273-78. The ALJ prad clear and convincing reasons for

rejecting Dr. Nudelman’s opinion.
C. Dr. Heiner.
Dr. Heiner, Plaintiff's othopedic surgeon, opined that Plaintiff was unable

perform even sedentary work due to his iegiries. A.R. 314-16. The actual form

completed by Dr. Heiner is ga confusing because seveitains are scribbled out, but it

appears that he opined that Plaintiff couldyomtcasionally carry up to five pounds. H
also opined that Plaintiff could sit or staoohtinuously for onlytwo hours at a time and
that he could only be on hisdiefor a total of one hour ian eight hour workday. Dr.
Heiner further opined that Plaintiff could newstoop, squat, crawl, or climb, and that k
was totally restricted from wking around unprotected heights or moving machine
Dr. Heiner noted that Plaintiff's paend fatigue were moderately seveld.

The ALJ gave little weight to Dr. Heiris opinion for sevellareasons. The ALJ

noted that “no diagnostic ofimical findings” were included tsupport the opinion. A.R.
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22. He further noted that Dr. Heiner’s ojin was completed six onths after Plaintiff
was involved in a motorcycle accident and that nothing enoghinion indicated that the
“opinion would meet the duration requiment of 12 continuous months despite
treatment.” Id. The ALJ also found that the opom “appears to rely on the subjective
complaints of the [Plaintiff] and noted that Plaintiff was “not entirely credible[.Jd.
Additionally, the ALJ observed #t Plaintiff was riding his motorcycle “not long after
[Dr. Heiner] gave his opinion.d. Finally, the ALJ stated #t Dr. Heiner'sopinion did
not meet the duration requirement becatls® “record does not contain any recent
progress notes from the doctor that woulgmart his opinion continuing to remain
valid.” Id.

The ALJ did not explicitlydentify contradictory evidese, nor was the Court able

174

to locate a discussion of contradictory ende at any other point in the opinion.
Accordingly, the ALJ was required to providkear and convincing reasons for rejecting
Dr. Heiner’s opinion. The Court conclugithat the ALJ has met this burden.

As already noted, the ALJ need not acdbptopinion of a treating physician if i
is brief, conclusory, or inadequatetypported by clinical findings.See Thomas, 278
F.3d at 957. The ALJ concluded that Bieiner’s opinion was not supported by any
diagnostic or clinical findings.Plaintiff does not identify lmical evidence or treatment

notes from Dr. Heiner in theecord, but the Cotiwvas able to locate some treatmept

[

notes completed by Dr. Heiner. Some of ¢hescords deal with the surgery followin

Plaintiff's first motorcycle addent in January 2012 and his apparent readmission to| the

hospital due to an infectionSee A.R. 279-81, 288-304. Thesiotes appear to describe
surgical procedures conductéy Dr. Heiner and followsp examinations conducted
while Plaintiff was hospitalizedand do not appear to m@in any information about
Plaintiff's long-term restrictions. Anothertsaf notes from Dr. Heier (A.R. 305-13) are
from office follow-up visits tlat occurred between March ahgne of 2012. These notes
reveal improvement in Plaintiffs rangef motion and ability to walk at each

appointment. These treatmt notes support the ALJ'sonclusion that limitations
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assessed by Dr. Heiner wdulot be expected to lasir more than 12 months.

The ALJ also noted that Plaintiff wasiding his motorcycle” not long after Dr.
Heiner's assessment form was completed fandd this to be additional evidence th:
Dr. Heiner's opinion would not meet the rdtion requirement. This assertion
supported by treatment records from HavBagional Medical Center. These recor(
show that Plaintiff was seen on August 2812, less than one month after Dr. Heinel
opinion, because Plaintiff hadaig fallen off his motorcycleSee A.R. 317-21. The fact
that Plaintiff was again opdmag a motorcycle suggests that his limitations were not
severe as those assessed by Dr. Heinat, Rhaintiff continued to improve from hig
January 2012 motorcycle accident, and thatlimitations assessed by Dr. Heiner like
would not be expected to lastore than 12 months. Thecfahat no further treatment
records were submitted also supports these conclusions. ThehAtefore identified
clear and convincing reasons fojeeting Dr. Heiner’s opinion.

IT ISORDERED:

1. The Commissioner’s decisionafir med.

2. The Clerk is directed to enter judgment tardninate this action.

Dated this 29th day of August, 2014.

Nalb ottt

David G. Campbell
United States District Judge
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