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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Glenn Dauvis, No. CV-14-08012-PCT-ESW
Plaintiff, ORDER
V.

Doc.

Sylvia Matthews Burwell, Secretary, U.S.
Department of Healtand Human Services,

Defendath

Pending before the Court is Defentda Motion for Summary Judgment (Dod.

36). The District Court has jurisdiction pursuém 28 U.S.C. § 1331 The parties have
consented to proceeditgfore a Magistrate Judge pursuamRule 73, Fed. R. Civ. P
and 28 U.S.C. § 636(c). (Docs. 6, 10).

After reviewing the parties’ submissions, the Court finds that the Court Iz
subject matter jurisdiction. Defendanktotion for Summary Judgment will be deemsg
moot, and Plaintiff's Complaint M/ be dismissed with prejudice.

I. PROCEDURAL HISTORY

Plaintiff filed a Complaint (Doc. 1)n Federal Court on January 21, 201

Defendant filed an Answer (Doc. 8) on MayZ®14. All issues ar@ined. On June 8,

2015, Defendant filed a Motion for Summalydgment and Statement of Facts (Do¢

36, 37). PIlaintiff responded (Docs. 39, 40) July 17, 2015. Defendant filed a Rep
(Doc. 42) on August 32015. The matter is deewh submitted for decision.
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Defendant seeks summary judgment on alPlaintiff's claims. Plaintiff alleges

that Defendant Sylvia Burwell, while acting Irer official capacity as Secretary of the

Department of Health and Human Servicdscriminated against Plaintiff due to hi
disability in violation of theAmericans with Disabilities Aadf 1990 (“ADA”), 42 U.S.C.
§ 12101, et sef. Specifically, Plaintiff allegesthat he was denied reasonab
accommodations and terminated constructively dischargedue to discrimination on
the basis of his back, knee, and leg disalsljtie violation of42 U.S.C. 8§ 12112(a).

Defendant moves for summajydgment on all of Platiff's claims because (i)
Plaintiff's physical limitations prevent hifinom performing the essential functions of h
job with or without reasonable accommodas; (i) Plaintiff's physical limitations
prevent him from performinghe accommodations Plaifitiproposes; and (iii) the
accommodations Plaintiff proposes placeundue hardship on the employer.

Plaintiff urges the Court to deny feamdant’s Motion fo Summary Judgment
because (i) Defendant failed respond to Plaintiff's request for accommodation
required by the ADA; and (ii) genuine issuasmaterial fact exist regarding whethe
Plaintiff could have performed aiable and existing light duty work.

[I. LEGAL STANDARDS

1. Summary Judgment

Summary judgment is appropriate if the evidence, when redew a light most
favorable to the non-moving party, demon&satthat there is no genuine dispute as
any material fact and the movastentitled to judgment as a ttex of law.” Fed. R. Civ.
P. 56(a). Substantive law tdemines which facts are material in a case and “o
disputes over facts that might affecetbutcome of the suit under governing law w

properly preclude the egtof summary judgment.’Anderson v. Liberty Lobby, In&77

U.S. 242, 248 (1986). “A faessue is genuine ‘if the evidea is such that a reasonable

jury could return a verdidior the nonmoving party.” Villiarimo v. Aloha Island Air,

! Sylvia Matthews Burwell was confirmed as Secretary of DHHS by the United St
Senate on June 5, 2014 and is automatically substituted in as defendant pursuant to Fed
P. 25(d). 2014 WL 2528488 (White House) (June 5, 2014).
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Inc.,281 F.3d 1054, 1061 (9th Cir. 2002) (quotigderson477 U.S. at 248). Thus, the

113

nonmoving party must show that the genumetual issues “can be resolved only by
finder of fact because they snaeasonably be resolved favor of either party.” Cal.
Architectural Bldg. Prods., Ino.. Franciscan Ceramics, In818 F.2d 1466, 1468 (9th
Cir. 1987) (quotincdAnderson477 U.S. at 250).

Because “[c]redibility determinationghe weighing of tb evidence, and the

drawing of legitimate inferencésom the facts are jury functs, not those of a judge . .|

[tlhe evidence of the nornorant is to be believed, and alktifiable inferences are to be

drawn in his favor” at the summary judgment stagederson477 U.S. at 255 (citing
Adickes v. S.H. Kress & C@®98 U.S. 144, 1%59 (1970));Harris v. ltzhaki,183 F.3d
1043, 1051 (9th Cir1999) (“Issues of credibility, including questions of intent, should
left to the jury.”) (citations omitted).

When moving for summary judgment, therden of proof initially rests with the
moving party to present the basis for histimo and to identify tbhse portions of the
record and affidavits that he believes d&isirate the absence of a genuine issue
material fact. See Celotex Corp. v. Catrefff7 U.S. 317, 32(1986). If the movant fails
to carry his initial burden oproduction, the non-movamteed not produce anything
further. The motion for summa judgment would then fail. However, if the movai
meets his initial burden of produati, then the burdeshifts to the an-moving party to
show that a genuine issue of material fexists and that the movant is not entitled
judgment as a matter of lawAnderson477 U.S. at 248, 25C(riton Energy Corp. V.
Square D. Co.68 F.3d 1216, 1221 (9th Cir. 1995)he nonmovant need not establish

material issue of fact conclusively in his favdfirst Nat’l Bank of Ariz. v. Cities Serv

Co.,391 U.S. 253, 288-89 (1968). However,rhast “come forward with specific facts

showing that there is a genuine issue for tridllatsushita Elec. IndugCo., Ltd. v.Zenith
Radio Corp.475 U.S. 574, 587 (193 (internal citation and emphasis omittesheFed.
R. Civ. P. 56(c)(1).

Conclusory allegations unsupported by dattmaterial are ingficient to defeat a
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motion for summary judgmentlaylor v. List,880 F.2d 1040, 1045 {® Cir. 1989); se
also Soremekun v. Thrifty Payless, 1802 F.3d 978, 984 (9th €i2007) (“[c]onclusory,
speculative testimony in affidavits and movipgpers is insufficient to raise genuine
issues of fact and defeat summary judgmenior can such allegations be the basis for
a motion for summary judgment.

Finally, “[d]ismissal can be based on thelkaf a cognizabléegal theory or the
absence of sufficient facts allegedder a cognizable legal theoryBalistreri v. Pacifica
Police Dept. 901 F.2d 696, 699 (9Cir. 1988). Dismissal alsmay be ordered when a
party has pled sufficient allegations to supotiar to recovery or an absolute defense.
Weisibuch v. County of L,AL19 F.3d 778, 783 n. 1{Cir. 1997) (“If the pleadings
establish facts compelling a decision one wagf th as good as if depositions and .
other evidence on summary judgmestablishes the identical facts.”).

2. Americanswith Disabilities Act

The ADA excludes the federal governmé&nin the definition of an employer. 42
U.S.C. § 12111(5)(B)(i)Zimmerman v. Oregon Dep’t of Justick/O F.3d 1169, 1172
(9™ Cir. 1999) (“Although Coness generally included govenental employers in Title

I, it exempted theederal government from that Title.”). “Based on this exclusion,

federal courts have concluded that the Aprvides no remedy to federal employees.
Jackson v. Napolitand®?010 WL 94110, *3 (DAriz. 2010) (citingDaniels v. Chertoff
2007 WL 1140401, *ZD. Ariz. 2007));see also Calero-Cerezo v. U.S. Dep'’t of Justi¢e
355 F.3d 6, 11 n. 1 {1Cir. 2004) (“ADA is not availale to federal employees.”);
Henrickson v. Potter327 F.3d 444, 447 {5Cir. 2003) (“[T]he entire federal governmer
is excluded from the ADA.”)Rivera v. Heymanl157 F.3d 101, 103 {2Cir. 1998) (a
federal employee “has no remedy for eayphent discrimination under the ADA”).

3. Rehabilitation Act of 1973

The Rehabilitation Act of 197@he “Rehabilitation Act”),29 U.S.C. 701, et seq.

—~+

“prohibits discrimination . . . in employemt against disabled persons by federal
agencies.” Hiler v. Brown 177 F.3d 542, 545 {6Cir. 1999) (citing 29U.S.C. §§ 791,
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794 (1994)). The Rehabilitation Act utilizeethame standards as the ADA to determine
if a violation has occurred29 U.S.C8 791(f).

“The Rehabilitation Act requires thaigovernment agencies reasonably
accommodate an employee’s disabilityMcLean v. Runyar222 F.3d1150, 1154 (9
Cir. 2000). “Not making reasonable accoouations to the known physical or mental
limitations of an otherwisequalified individual with a disability” can constitute
discrimination. 42 U.S.C8 12112(b)(5)(2). A reamable accommodation by an
employer can include: “job restructuringart-time or modified work scheduleg,
reassignment to a vacant position, acquisiibmodification of equiment or devices . .
.-and other similar accommadaas for individuals withdisabilities.” 42 U.S.C. §
12111(9)(B).

An employer has a duty to provide the employee with a reasonable

accommodation unless the employer “can desirate that the accommodation wou|d
Impose an undue hardship om thperation of the business[tdfe employer].” 42 U.S.C.
8§ 12112(b)(5)(A). Undue hardship “refamsany accommodation ah would be unduly
costly, extensive, substantial, or disruptige that would fundameally alter the nature
or operation of the business.” 29 C.F.R. 81830, App. The employer is not required
to “reallocate essential functions.Id. Nor is an employer geired to “create a new
position to accommodate asdbled employee.'Wellington v. Lyon Cnty Sch. Dis1.87
F.3d 1150, 1155 (9Cir. 1999). “[A]n accommodation causes undue hardship whenever
that accommodation results in more tlede minimis cost to the employerAnsonia
Bd. of Educ. v. Philbrogkd79 U.S. 60, 67 (1986).
[11. DISCUSSION

“A complaint must be disiesed if there is a ‘lack ofurisdiction over subject
matter.” Rule 12(b)()}, Fed. R. Civ. P. If a plaintiffuing in federal court fails to set
forth facts which establish fed® jurisdiction over the claimalleged, the court, eithef
upon motion orsua sponte“must dismiss the case unless tiefect can be corrected by
amendment.”Tosco Corp. v. Commities for a Better Enyt236 F.3d 495, 499 {SCir.
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2001) per curian) (quotingSmith v. McCullough270 U.S. 456, 4591926)). “A trial
court may act on its own initiative to noteetimadequacy of a corgmnt and dismiss it
for failure to state a claim."Wong v. Be|l 642 F.2d 359, 361 {9Cir. 1981) (citations
omitted).

As a general rule, the United States $@agereign immunity from lawsuits brought
against it by private citizens l&ss the United States consents to suit by an expfess
waiver. Bramwell v. U.S. Bureau of Prisqn848 F.3d 804, 806 {9 Cir. 2003).
Sovereign immunity applies to federal agesscand federal employees acting within thei
official capacity. Hodge v. Dalton 107 F.3d 705, 707 {9Cir. 1997) (citingS. Delta
Water Agency v. U.S. Dept. of Interi@67 F.2d 531, 536 {oCir. 1985)). Congress may

unequivocally and expressly waive the fedegovernment’'s soveign immunity by

r

enacting statutory authority which permitdasv suit against the federal government |n
certain limited circumstanced.ane v. Penga518 U.S. 187, 192 (88). Such limitations
are strictly construed. Hodge 107 F.3d at 707. The Qd lacks subject matter
jurisdiction over a claim agast the United States if the federal government has [not
consented to being sued on the clai@®onsejo de Desarrollo Economico de Mexicale,
A.C. v. United State82 F.3d 1157, 1173 '{oCir. 2007);United States v. Sherwood
312 U.S. 584, 586 (194 (stating that unless the Unitecatés consents to be sued, the
Court lacks subject matter jurisdiction ovelaims against the federal government);
McCarthy v. United State850 F.2d 558, 560 {SCir. 1998).

The purpose of the ADA is to preweand eliminate discrimination agains

~

individuals with disabilities in employmentphising, education, a@nother critical areas
of society. 42 U.S.C. § 12101(b). Howeveerthis no dispute that at all times relevant
to this case Plaintiff was a federal employee. (Doc. 1 at 2). DHHS is a fefera
employer® and the Defendant is being sued i lofficial capacity as Secretary of
DHHS. See Blackmar v. Guerr&42 U.S. 512, 515 (195Z¢xplaining that a federal

% The United States Department of Healducation and Welfarevas created in 1953
and redesignated the Department of Heatith Human Services in 197 Reorganization Plan
No. 1 of 1953, 67 Stat. 631; 20 U.S.C. 8§ 3508.
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agency cannot be sued nomineunless Congress explicitly duarizes suit). Plaintiff's
Complaint seeks relief &y on the basis of a violatioaf the ADA. Plaintiff states:
“This action arises under the Americans wibiisabilities Act of 1990, 42 U.S.C. §

12101, et seq.” (Doc. 1 at 1). Inakitiffs Response to Defendant's Motion for

Summary Judgment, Plaintiff cdghe Court to the ADA in gyport of his claim for relief
(Doc. 39 at 6-11). Though the Defendamsed the RehabilitatioAct in her Motion and
Reply, the Plaintiff failed to move to @and his Complaint or aless the Rehabilitation
Act. Plaintiff improperly seeks relief under statute which specifically excludes th
Defendant from all liability. Comndering all the evidence inlaght most favorable to the
Plaintiff and accepting all well-pled factual allegations as true, the Court finds
Plaintiff fails to state a cause of amtiagainst the Defendant under the AD3ee Smile
Care Dental Group v. Delta Dental Plan of Calif., In88 F.3d 780, 783 (dCir. 1996)
(stating that a court may dismiss a claim asadter of law for “(1)lack of a cognizable
legal theory or (2) insufficient facts under a cognizable legal claim”).

Because Plaintiff’'s claims rely ond&hADA which expressly excludes federd
employers from the Act’'s coverage, the Cduat no authority but to dismiss Plaintiff’s
Complaint for lack of subjeécmatter jurisdiction. Plaintiff's disability discrimination
claims are not cognizable under thbA. 42 U.S.C.8 12111(5)(B)(i);see also Morongo
Band of Mission Indians v. CaState Bd. of Equalizatiord58 F.2d 1376, 1380 {<Cir.
1988). “A district court lacks subject mter jurisdiction over an ADA claim lodged
against a defendant that isither an employer, employmeagency, labor organization
nor a joint labor-managemecommittee as those terms are defined in the ADdnes v.
American Postal Workers Unipi92 F.3d 417, 423 {4Cir. 1999). However, “dismissa

e

thai

=

\*2J

with prejudice and without leavto amend is not appropriate unless it is clear on de novo

review that the complaint calihot be saved by amendmenEminence Capital, LLC v.
Aspeon, InG.316 F.3d 1048, 1052 t?%ir. 2003) (citingChang v. Chen80 F.3d 1293,
1296 (¢ Cir. 1996));see also Smith v. McCullough70 U.S. 456, 459 (1926).

As the following discussion regarding tifects of this case shows, Plaintiff's

D
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claims under the ADA properlgould have been bught under the Rehabilitation Act
See Duvall v. Cnty of Kitsa260 F.3d 1124, 1135 {<Cir. 2001) (analyzing Plaintiff's
ADA, Rehabilitation Act, andWashington law-based claims together “[b]Jecause
elements of [those claims] do not differ in amgpect relevant to the resolution of th
appeal”). However, to allow Plaintiff leate amend his Complaing deemed futile as
the accommodations sought by Plaintiff ispan undue hardship on Defendant.

Plaintiff worked as an engineering technician for the United States Departme
Health and Human Services (“DHHS”) throutgte Office of Environmental Health &
Engineering (“OEH&E") at the Many Farnfgeld office of the Navajo Area Indian
Health Service (“IHS”). OEH&E serves approximately 8,000 homes on the Na
Reservation by providing residents wétbcess to running water and sanitation.

As a civil engineering technician, Plaffiis required to draft construction plan
using computer software. The physicdé¢mands of his job are necessitated
inspections and field work requiring “longeriods of standing, walking over rough

uneven, rocky, or slippery surfaces; requgribending, crouchingstooping, stretching,

climbing, or similar activities; recurring tihg of light to moderately heavy items

weighing less than 50 poundsych as testing or measw equipment and/or regular

visits to construction oother outdoor sites.” (Doc. 37&2 96). Fifty-five percent of an
engineering technician’s job entails field work.

Plaintiff's performance on the use obmputer drafting software was lackin
despite attendance at a significant amoohtAutoCAD training. In August 2011,
Plaintiff's supervisor placed Plaintiff oa performance improveme plan (“PIP”) and
held additional one-on-one weekly meetinggth Plaintiff to attempt to improve
Plaintiff's computer and fieldvork performance. Plaintiff dinot successfully complete
this PIP.

During the PIP, Plaintiff informed &iemployer verbally and by email thg
Plaintiff was disabled due to his backdaneeded reasonable accommodations for

disability. Plaintiff requested “1.) Some kiraf light duty suchas: a. Feasibility
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Studies. Db. Collection of consents. cdConstruction Inspection. 2.) Plumbin

Coordinator Position.” (Doc. 37-2 at D20 Plaintiff further requested that IHS

“[a]llocate another civil engineary technician to assist wigurvey and staking tasks” of

provide a tool belt and survey bag to Pldindb that he could me easily carry work
supplies. Id. at 80).
Plaintiff's medical records reflect thalaintiff sufferedfrom herniated disc

disease at L4-L5 withspinal compression. Plaintiff'$reating physician restricted

Plaintiff to desk work wh “no lifting weights greatethan 5 pounds, no repetitive

bending or twisting, no prolongedasiding, and no climhg or pulling.” (d. at 99, 122).
The doctor placed no end daie the restrictions. Medicakécords indicate that surgery
was a possibility, and Plaintiff suffered fromethdditional conditions of a blood clot ir
the leg, diabetes, and knee pald. &t 133).

(@]

D

D

N

From November 10, 2011 until December 7, 2011, email communications

between Plaintiff's supervisor and IHS'sguvisory Human Resotgs Specialist reflect
that possible accommodations for Plaintiff wdrecussed. Discussions were elevated
the Director level. In January 2012, IHS concluded thatouild not reasonably,
accommodate Plaintiff's physical disabilitiedespite Plaintiff's suggestions to th
contrary. On March 9, 2012, the Directof Sanitation sent Plaintiff a “Denial of
Request for Reasonable Accommodation,”digtthe accommodations that were deni
and the reasons for the denialdd. @t 107-108). A deadline of May 22, 2012 w4
presented to Plaintiff for respansHowever, on June 6, 2QIRlaintiff sent IHS an email
resigning from his position effective June 15, 2012.

Plaintiff exhausted all administrative rednes and filed this lawsuit. Considerin
all the evidence in a light moftvorable to the Plaintiff, th€ourt finds that the Plaintiff

has failed to rebut the Defendant’s claimttthe accommodation requested by Plaintiff

poses an undue hardship on the Defendant. It is undisinaeldHS was operating unde
a substantial backlog of projea@sall times relevant to the @mplaint. Plaintiff testified

that all OEH&E engineering ¢dnicians at IHS were very busy with numerous proje
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to be completed and a large backlog of projettthe time he workethere. (Doc. 37-2
at 35). The mission of OEH&ES to provide families on #hNavajo Reservation with

sanitation facilities. A delay in providin this service necessarily would lowe

performance and production standards foH&E and result in residential homes and

the families who lived in them latlg adequate sanitation facilities.

It is also undisputed that the aocmmodations sought by Plaintiff, with the
exception of a tool belt and ey bag for carrying suppliésequire reassignment of thg
essential functions of an engineering hi@cian’s job. No portion of the job of
engineering technician set forby Plaintiff as light duty widk he could perform existed
as a full time, vacant, exieg position. Feasibilitystudies, consent collections
construction inspections, andupibing coordination were atliscrete job duties of an
engineering technician. Theaadoes not require the Defemddo reassign job functions
among engineering technicians to create a joéwor Plaintiff wherenone exists. That
any one task identified was insufficientkeep a full time employee busy is undispute
No credible evidence of ¢hexistence of a vacant plumbing coordinator job w
presented. Plaintiff's physical limitationprecluded the performance of such
demanding job function. That the reallooatiof functions suggesteby Plaintiff would

result in an inefficient and thyyed delivery of service ialso undisputed. Plaintiff's

request that another civil engineering teckan assist him in performing the essential

functions of his job also would result in a dets service to families.Plaintiff presented

no credible evidenc® the contrary.

No genuine issue of matatifact exists regarding ¢hissue of undue hardship.

The Court finds that the accommodations rete by Plaintiff, even if reasonablg

would result in an undue hardship to thefddelant. The Court further finds that the

Defendant did, in fact, participate in the interactive process in seeking to accomm

Plaintiff's disability. Therefog, allowing amendment of &htiff's Complaint to permit

3 Plaintiff later admits that his weight restrictions precluded him from carrying a tool
or survey bag for supplies.
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Plaintiff to properly allege Plaintiffs aims under the Rehabilitation Act is deeme
futile.”
V. CONCLUSION

For the reasons set forth above,

IT 1S ORDERED dismissing with prejudice Pilatiff's Complaint (Doc. 1).
Defendant’s Motion for Summary Judgment (Doc. 36) is deemed moot.

IT ISORDERED that the Clerk shaterminate this action.

Dated this 5th day of January, 2016.

Honorable Eken S. Willett
United States Mgistrate Jude

* Bonin v. Calderon59 F.3d 815, 845 focir. 1995) (“Futility of amendment can, by

itself, justify the denial ok motion for leave to amend.”$ge also Lockheed Martin Corp. V.

Network Solutions, Inc194 F.3d 980, 986 {oCir. 1999) (“Where the tgal basis for a cause of
action is tenuous, futility supports thefusal to grant leave to amend.”).
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