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tates of America Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Don Greene, No. CV-14-08021-PHX-JAT
Plaintiff, ORDER
V.

United States of America,

Defendants.

Pending before the Court is Defendantiteleh States of America’s (the “United
States”) Motion to Dismiss (Doc. 13)he Court now rulg on this Motion.
l. MOTION TO DISMISS

The United States moves to dismiss @reene’s complaint folack of subject
matter jurisdiction pursuant tederal Rule of Civil Procedure (“Rule”) 12(b)(1).

A. Background

Mr. Greene and his former wife (“the Gresfjefiled a joint 1990tax return on or
about March of 1991. (Doc. 1 at 2). Thaint return was a MD tax return which
reflected an adjusted @® income (“AGI”) of $74,7142, a taxable income of
$44,968.00, and withholdg credits of $9,803.76d. The Greenes reported a tax liabilit

of $8,450.00 in the 1040 return, and receigegfund of $934.00. (Doc. 13-1 at 3). Mf.

Greene also filed a corporate return foe 1990 taxes of his 100% personally-own§

corporation, MDG Inc. (Doc. 1 at 2).
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In 1992, the Internal Revenue ServiC&RS”) opened an examination of the

Greenes’ 1990 tax returns. (Doc. 1 at 2). The IRS completedatsieation of the 1990
tax returns in 1997d. After the examination, IRS account records reflected the Gree
1990 AGI as -$493,879.58 withtaxable income of $0.0@. The 1990 IRSxamination
work-papers also alleged unreportedome of $888,496.75 to MDG Intd. at 3. The
IRS issued a Statutory Notice of Deficienmflecting a deficiency of $269,830.00,
fraud penalty of $191,939.00, and an accugayalty of $2,782.00. (Doc. 13-1 at 4).
The IRS determined that Mrs. Greewas not liable for the entire tax liability
resulting from the 1990 Noticef Deficiency. (Doc. 13-1 ad). Thus, the IRS assesse
taxes on two separate accounts: one JoirgtédaFile account, and one separate Nd
Master File account (“NMF 1”) for Mr. Greene individuallg. at 4-5. An amount of
approximately $202,000.00 wassassed to the Joint MastéeFaccount of Mr. and Mrs.
Greenelld. at 5. The remaining portion of the fabgency, approximadly $350,000.00,
was assessed to the separate NMEcbant under Mr. Greene’s name ority.. After the
IRS applied the assessment te floint Master File account, the IRS granted Mrs. Gre
innocent spouse relief from thant and several liabilityld. The full liability of the Joint
Master File was then transferred to acset separate Non-Mast€&ile account (“NMF

2”) against Mr. Greene onhd. Thus, the liability shown orthe Joint Master File

account was reduced to $0.08. After Mrs. Greene received innocent spouse re:rf,

“Mr. Greene’s liability was tracked in the twseparate assessment files, NMF 1
NMF 2.” Id.

In 2012, the United States and Mr. Qreesettled a refund suit for Mr. Greene
1995 tax year. (Doc. 13-1 at 6). “The liabiltyacked in NMF 2 was paid in full” when

$170,124.00 of the settlement amount wkiseb against Mr. Greene’s 1990 tax liability.

(Doc. 17 at 5). Meanwhile, NMF 1 has an oantsting balance of $4,101.46 with more
interest accruing dailyDoc. 13-1 at 6).

Mr. Greene filed the instant suit saak a refund for the $170,124.00 offse
against NMF 2. (Doc. 1 at 5).
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B. Legal Standard
1. Rule 12(b)(1)

Rule 12(b)(1) “allows litigats to seek the dismissaf an action from federal
court for lack of subject matter jurisdictionTosco Corp. v. Cmtys. for a Better Env’
236 F.3d 495, 499 (9th Cir. 200&progated byHertz Corp. v. Friend559 U.S. 77
(2010). “The party asserting jurisdiction hdee burden of provip all jurisdictional
facts.” Indus. Tectonics, Inc. v. Aero Allo§12 F.2d 1090, 1092 i® Cir. 1990) (citing
McNutt v. Gen. Motors Acceptance Co208 U.S. 178, 189 (1936)).

An allegation of lack obubject matter jurisdiction ngabe raised at any time by
the parties or the court. Fed. R. Civ. P()23). A Rule 12(b)(1)notion to dismiss “for
lack of subject matter jurisdiction may eithettack the allegationsf the complaint or
may be made as a ‘speaking motion’ attackivgexistence of subject matter jurisdictio
in fact.” Thornhill Publ’g Co. v. Gen. Tel. & Ele¢$94 F.2d 730, 733 {9 Cir. 1979). In
resolving a “speaking motion” or “factuattack” under Rule 12(b)(1), the court is n(
limited to the allegations in the pleadings if the jurisdictiossue is separable from thg
merits of the casdroberts v. Corrothers312 F.2d 1173, 1177 (9th Cir. 1987). Instea
the court may view evidence tside the record, and no presutige truthfulness is due tg
the complaint’'s allegations @h bear on the subject mattpirisdiction of the court.
Augustine v. United Stateg04 F.2d 1074, Iy (9th Cir. 1983). Indeed, “the distric
court is ordinarily free to hear evidenceyaeding jurisdiction and to rule on that issU
prior to trial, resolving factal disputes where necessaryd. However, if the court
resolves a Rule 12(H) motion on declaratioraslone, without an egentiary hearing, it
must accept the complaint’s factual allegations as WMaekachlan v. Bel|l261 F.3d 908,
909 (9th Cir. 2001).

2. Sovereign Immunity, 26 U.S.C8 7422, and 28 U.S.C. § 1344

“Sovereign immunity limits a federaourt’'s subject matter jurisdiction ove
actions brought against a sovereigAlvarado v. Table Mountain Rancheria09 F.3d
1008, 1015 (9th Cir. 2007) (citingacek v. U.S. Postal Servi47 F.3d 1248, 1250 (9th
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Cir. 2006)). To maintain an acn against the United Staté'éa] waiver of the Federal
Government’s sovereign immunity must be quigocally expressed istatutory text, and
will not be implied.”Lane v. Peng518 U.S. 187, 192 9D6) (citation omitted).

District courts have original jurisdicin over an action “against the United Statges
for the recovery of any internal-revenue tdeged to have beenreneously or illegally
assessed or collected, or gmgnalty claimed to have beenllected withotiauthority or
any sum alleged to have been excessive aninmanner wrongfully collected under the
internal-revenue laws.” 28 UG. § 1346(a)(1). This statute Ust be read in conformity
with other statutory provisions which qualify taxpayer’s right to bring a refund suit
upon compliance witltertain conditions.'United States v. Dalm94 U.S. 596, 601
(1990). The relevant qualifyingrovision for the case at hand is 26 U.S.C. § 7422(a).

This provision limits the right to bringuit under § 1346(a)jlby not allowing

suits

“in any court for the recovery of angiternal revenue tax alleged to have
been erroneouslg or illegally assedser collected, or of any penalty
claimed to have been catked without authorit?/, or of arg/ sum alleged to
have been excessive or in anymmear wrongfully colleted, until a claim
for refund or credit hasden duly filed with the Seetary, according to the
provisions of law in that regardgdnd the regulation®f the Secretary
established in pursuance thereof.”

26 U.S.C. § 7422(a). Alongith the statutory provisions, the Supreme Court introduced
other requirements which qualify a taxpayerghtito bring a refund suit. Particularly,
the Supreme Court set forth a full-payment requiremeRtdra. Flora v. United States
357 U.S. 63, 72 (1958) [hereinaftelora I].
3. The Full-Payment Requirement
a TheFlora Standard — Generally

A district court has jurisdiction under 28S.C. 1346(a)(1) oh suit by a taxpayer
for the refund ofincome tax payments the taxpayer has paithe full amount of the
assessment-lora v. United States362 U.S. 145, 1461060) [hereinafter~lora 1]
(“Reargument has not changed our view tha language reflectsn understanding that

full payment of the tax was a prerequisite to suifTipmas v. United Stateg55 F.2d




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

728, 729 (9th Cir. 1985) (“Ordinarily, there m® jurisdiction in the district courts ove
suits for the refund gbenalty amounts paid untte taxpayer has paid tfidl amountof
the contested penalty assessment”).

b. The Flora Standard — The “Assessment”

In Flora 11, the Supreme Court provided somedauice as to what constitutes g
“assessment” for jurisdictional purposes under § 1346(aydéFlora Il, 362 U.S. at
149. In its analysis of thstatute’s language, the Court concluded “that the phrase
internal-revenue tax’ can readibe construed to refer toyaent of the entire amount of
assessmentld.

The Court also relied heavily on “caryuconsidered dictum” in a previous
decision,CheathamFlora I, 357 U.S. at 68 (citin@€heatham v. United State82 U.S.
85 (1875)). The Court deternad that § 1346(a)(1) wasét designed to effect any

change relevant to the Cheatham rule” ard“thnguage in opinions . . . after Cheatham

Is consistent with the Cheatham statemd#ibta Il, 362 U.S. at 155-56.
I The Cheatham Opinion Regarding “Assessments”
In Cheatham the plaintiff paid money to ¢hdefendant which was assessed
income tax in 1865Cheatham 92 U.S. 85, 85 (1875). Thegmhtiff appealed from this

assessment to the Commissioner of Internal Revdduén 1867, the Commissionel

[
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rendered a decision to set aside the asses$smdndirected an assessor to make a new

one.ld. The Supreme Court recognized theaset assessment as “an entirely new aEd
n

distinct assessmentld. at 87. The Court reasoned tlila¢ new assessment was disti
because it was made by new rules and thenaissioner set aside the original withot
modification. Id. Because the assessment was “new distinct”, the Court stated that
“plaintiffs had an undobted right to appeal” from this assessmént.
. The Maryland Casualty Opinion Regarding
“Assessments”

Though the Supreme Court did not ndedreference it directly in eithdflora

decision, its opinion iMMaryland Casualty Co. v. United Statezb1 U.S. 342, 354

t
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(1920) demonstrates a limit to what conséia separate assessment for a tax ref
claim. In Maryland Casualty the Commissioner of Internal Revenue filed ameng
returns.Maryland Casualty Co. v. United Stat&1 U.S. 342, 3541920). The returns
were “denominated ‘amended returns,” and in each case the purpose and effect
them was to increase the pagmb which the claimant wasqeired to make under the lawy
and the payments made on the original retwvare credited on the amounts computed
due on the returns as amended.”’ The Supreme Court four@heathaminapplicable,
rejecting the argument that the amehdeturns constituted new assessmelutsThe
Court also rejected the argument thag #amendments were based upon a differy
principle from the original returnslid. Because the amendments were not n
assessments, the Court stated that the amendments did not “release the claimant
entire failure to observe érstatutory requirementld.
ii. Internal RevenueServiceReferenceskRegarding
‘Assessments”

The IRS provides multiple references kable to resolvig the jurisdictional
issue in the instant case. rBaularly, the IRS provides references applicable
determining whether Mr. Greene has pid full amount of the assessment.

Section 34.1.1.2 of thénternal Revenue Manugbrovides “[tlaxpayers may
challenge the validity of the Service’s tdgtermination by paying the disputed tax af
commencing a suit for a refund.The manual goesn to provide that “it may be
necessary for the Service to assert a counterclaim against the taxpayer for any ung
liability that should be made part of the lawsuitl”

The IRS Transaction Pocket Guide also provides some background dif
applicable to the inant case. Specifically, it statesulhlike the Master File, where al
assessments for the same tax period astedoto one accoung [Non-Master File]

account is established for éaassessment. ThereforegetfiNon-Master File] taxpayer

! Internal Revenue Manu#& 34.1.1.2 (2004) (citin@6 U.S.C. § 7422 and 29
U.S.C. § 1346)
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may have several accounts fhe same tax period.”
C. Analysis

The United States moves to dismiss Kreene’s claim for lack of subject matts

r

jurisdiction. (Doc. 13). Particafly, the United States contends that the District Court

does not have subject matterrigdiction because of Mr. Greene’s alleged failure
satisfy I.R.C § 7422 anBlora. (Doc. 13-1 a6). The United States argues thddra
requires Mr. Greene to pay the full tax@serests, and penalties in both the NMF
account and the NMF 2 accouot the 1990 tax year prior to bringing sud. at 7. In

response, Mr. Greene contends tk#dra only requires full payment of the NMF 2

account liability because he only brought a nefguit for that amount. (Doc. 15 at 6).

Flora clearly requires full payent of the assessmentaprerequisite to suiSee
Flora Il, 362 U.S. at 149. Hower, whether Mr. Greene’s settlement, which paid t
NMF 2 account liability in full, satisfies éhfull-payment requirement is at issue her
Similar to the Supreme Court’s approactFlara, the Court now comders the carefully
considered dictum iheathamandMaryland Casualtyto resolve the assessment iss
in the instant case.

In Cheatham the Commissioner of Internal ®enue set aside an origing
assessment and directed anothesessment to be made by the assessor for the sam
year.Cheatham92 U.S. 85, 85 (1875). Rhermore, the Commissioner @heathandid
not modify the original assessmermd. at 87. The assessments @heathamwere
considered “new and distinctld. In the instant case, the $Rnitially assessed the 199
taxes on two separate accounts. (Doc. 13-).dilte IRS set aside an original assessm
for which only Mr. Greene was hellilable in the NMF 1 accountld. A second
assessment was later made against Mr. ii&r@md placed into the NMF 2 accoulat.
The two accounts were created by the IRSejparately track Mr. Greene’s liabilityl.

In Maryland Casualty the Commissioner of Intesh Revenue filed amended

2 Internal Revenue Service, Departmaritthe Treasury, Transaction Pocke
Guide, Doc. 10978 (Rev. 12-99)
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returns which were specificaljenominated “amended returndlaryland Casualty251
U.S. at 354. Furthermore, the amendedrnstwere created with the purpose and eff
of increasing the payments necegsan the original returndd. In the instant case, thd
IRS tracked Mr. Greene’s lidlby in separate “assessmdhiies,” the NMF 1 account and
the NMF 2 account. (Doc. 13-4t 5). The IRS assess#te NMF 2 account liability
against Mr. Greene individually as a resafithis ex-wife’s innocent spouse relief fron
their joint liability. Id. Thus, the Court is persuaded thiMF 2 was not created with the

purpose and effect of increasing thbayment required under NMF 1.

The IRS created multiple Non-Master Filecagnts in the instant dispute|

(Doc. 13-1 at 5). Pursuant to the languagehe IRS guidebook, a Non-Master Fil
account is established for eaahsessment and the taxpayey have several account
for the same tax period.

Based on the specific alleged facts ia thstant case, the Court finds the NMF
and NMF 2 accounts to be sufntly separate assessn®efur jurisdictional purposes,
Because NMF 2 is the only assessment akigsuhis case and the 2012 settlement p
the NMF 2 liability in full, theFlora full payment requirement satisfied. The full-
payment requirement was the owligputed prerequisite to I.B. 8 7422 in this case. In
light of 28 U.S.C. 8§ 1346(a)(1) and I.R.C. 24 and because all of the prerequisites {
suit for a tax refund under I.R.C. § 7422 arisiad, the United States statutorily waive
its sovereign immunity in this case.

In sum, the Court finds the allegedcta sufficient to give it subject matte
jurisdiction over the NMF 2 tax refund oveypaent claim. Therefore, the Court denie
the United States’ motion to dismiss fack of subject mizer jurisdiction.

.  CONCLUSION

Based on the foregoing,

_ % Internal Revenue Service, Departmenit the Treasury, Transaction Pockg
Guide,Doc. 10978 (Rev. 12-99)
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IT IS ORDERED that United States’ Motion tDismiss (Doc. 13) is DENIED.
Dated this 24th day of November, 2014.

James A. Teilbﬂrg
Senior United States District Judge




