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tates of America Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Don Greene, No. CV-14-08021-PCT-JAT
Plaintiff, ORDER
V.

United States of America,

Defendah

Judgment. (Doc. 41). The United States ofekita (“United States”) filed a response
(Doc. 43), to which Mr. Greene replied,d& 47). The Court nowles on the motion.
l.

Pending before the Court is Plathtflichael Don Greene’s Motion for Summary

Background
The background of this case has bdetailed by the Court as follows:

Mr. Greene and his former wife (“the Greenes”) filed a joint 1990
tax return on or about Meh of 1991. (Doc. 1 at)2The joint return was a
1040 tax return which reflected aadjusted gross income (“AGI”) of
$74,714.42, a taxable income of $88.00, and withholding credits of
$9,803.761d. The Greenes reported a tax lidp of $8,450.M in the 1040
return, and received a refund $934.00. (@c. 13-1 at 3). Mr. Greene also
filed a corporate return for the 1990 taxes of his 100% personally-owned
corporation, MDG Inc. (Doc. 1 at 2).

In 1992, the Internal Remaee Service (“IRS”) opened an
examination of the Greenes’ 1990 teeturns. (Doc. 1 at 2). The IRS
completed its examination of@éhl1990 tax returns in 199W. After the
examination, IRS account recorddleeted the Greenes’ 1990 AGI as
[negative] $493,8788 with a taxable income of $0.0@. The 1990 IRS
examination work-papers also alleged unreported income of $888,496.75 to
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MDG Inc. Id. at 3. The IRS issued a dhttory Notice of Deficiency
reflecting a deficiency of $269,830.0a fraud penalty of $191,939.00, and
an accuracy penalty of $2280. (Doc. 13-1 at 4).

The IRS determined that Mrs. éane was not liable for the entire
tax liability resulting from the 1990 Notiag Deficiency. (Doc. 13-1 at 4).
Thus, the IRS assessed taxes on two separate accounts: one Joint Maste
File account, and one separate Nonsia File account (“NMF 1”) for Mr.
Greene individuallyld. at 4-5. An amount of gpoximately $202,000.00
was assessed to the Joint Master &deount of Mrand Mrs. Greendd. at
5. The remaining portion of the deiftncy, approximately $350,000.00,
was assessed to the separate NMF 1 account under Mr. Greene’s name
only. Id. After the IRS applied the assesnt to the Joint Master File
account, the IRS granted Mrs. Greeneoicent spouse lief from the joint
and several liabilityld. The full liability of the Joint MasteFile was then
transferred to a second separ&ten-Master File account (“NMF 27)
against Mr. Greene onlyd. Thus, the liability shown on the Joint Master
File account was reduced to $0.0f0. After Mrs. Greene received innocent
spouse relief, “Mr. Greene’s liabilityvas tracked in the two separate
assessment files, NMF 1 and NMF ®””

In 2012, the United States and.MGreene settled a refund suit for
Mr. Greene's 1995 tax year. (Doc. 13al 6). ‘The liability tracked in
NMF 2 was paid in full’ when $17024.00 of the settlement amount was
offset against Mr. Greene’s 1990 tkbility. (Doc. 17 at 5). Meanwhile,
NMF 1 has an outstanding balance $f61,101.46 with more interest
accruing daily. (Doc. 13-1 at 6).

Mr. Greene filed the instant suit seeking a refund for the
$170,124.00 offset againdMF 2. (Doc. 1 at 5).

Greene v. United State2014 WL 6666996, at *1-2D. Ariz. Nov. 24, 2014);see
(Docs. 19 at 1-2; 33 at 1-3).

On June 30, 2015, Mr. Greene filedamended Form 1040X with the IRS and

now seeking summary judgment on his tafumd claim in the amunt of $169,354.00.
See(Docs. 46-2 at 75-76; 47 at 3). Mr. Gneemade this modification because |
concedes that his 1990 taxable income shdddadjusted by adualj certain interest

income and a state income tefund. (Doc. 38 at 8).

Legal Standard

Summary judgment is appropriate wh&he movant shows that there is n
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genuine issue as to any material fact #mat the moving party is entitled to summai
judgment as a matter of law.” Fed. R. CivbB(a). A party asserting that a fact cannot
or is genuinely disputed musupport that assertion byitiag to particular parts of
materials in the record,” inatling depositions, affidavits, terrogatory answers or othe
materials, or by “showing that materials ditgdo not establish theebsence or presence @
a genuine dispute, or that an adverse pamyagproduce admissible evidence to supp
the fact.”Id. at 56(c)(1). Thus, summary judgmenmsandated “against a party who fail
to make a showing sufficient to establish thestence of an element essential to th
party’s case, and on which that partyl Wwear the burden of proof at trialCelotex Corp.

v. Catretf 477 U.S. 317322 (1986).

Initially, the movant bears ¢hburden of pointing out tihe Court the basis for the
motion and the elements of the causesadfon upon which the non-movant will b
unable to establish a genuine issue of material fdcat 323. The burden then shifts t
the non-movant to establishetlexistence of material fadtd. The non-movant “must do
more than simply show thatdlre is some metaphysical doastto the material facts” by
“com([ing] forward with ‘specific facts showinthat there is a genunissue for trial.”
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e) (1968 mended 2010)). A dispute abautact is “genuine” if the
evidence is such that a reasbleajury could return a verd for the nonmoving party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)he non-movant's bare
assertions, standing alone, are insufficient eatr a material issud fact and defeat a
motion for summary judgmentld. at 247-48. Further, because “[c]redibilit
determinations, the weighingf the evidence, and the driang of legitimate inferences
from the facts are jury functions, not those of a judge, . ]he [evidence of the
nonmovant is to be believed,dall justifiable inferences ate be drawn in his favor” at
the summary judgment stagd. at 255 (citingAdickes v. S.H. Kress & Cd398 U.S.
144, 158-59 (1970)Harris v. Itzhakj 183 F.3d 1043, 1051 (9tir. 1999) (“Issues of

credibility, including questions ahtent, should be left to éhjury.” (citations omitted)).
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At the summary judgment stagthe trial judge’s funatn is to determine whethe
there is a genuine issufor trial. There is no issue rfdrial unless there is sufficient
evidence favoring the non-moving party for ayjuo return a vendt for that party.
Liberty Lobby, Inc.477 U.S. at 249-50. If the evidenis merely colorable or is no
significantly probative, the judg®ay grant summary judgmemd. Notably, “[i]t is well
settled that only admissible evidence may beidensd by the triatourt in ruling on a
motion for summary judgmentBeyene v. Coleman Sec. Servs.,,1864 F.2d 1179,
1181 (9th Cir. 1988).

Finally, in a taxpayer lawsuit for a refundltax, the taxpayer bears the burden
proving overpayment of taxSee Watts v. United State®)3 F.2d 346, 348 (9th Cir
1983) (citingMartinez v. United State$69 F.2d 568, 35 (9th Cir. 1981));Lewis v.
Reynolds284 U.S. 281, 283 (1932).

[ll.  Analysis

In support of his motion for summaijudgment, Mr. Greenesets forth five
arguments. First, Mr. Greene contends that because an IRS examination work
stated that Mr. Greene had a 1990 tasainicome of $0.00, an overpayment mu
necessarily exist. (Doc. 38 at 5-6). Secdvd. Greene argues that the IRS improper
attributed $888,496.75 of income to Mr.&8ne in his personal capacity despite t

income being reported on the corporate ftaturn of Mr. Greene’s solely owned and
operated company, MDG, Inc. (“MDG")d. at 6—7). Third, Mr. Greene asserts that he i

entitled to summary judgmemegarding a claimed Schedule C deductidd. &t 7).

Fourth, Mr. Greene alternatively argues thiay tax paid by MDG because it reported tt
$888,496.75 as corporate imse should be credited undéhe doctrine of “equitable
recoupment” towards Mr. Greene’s persotet liability if the income is ultimately
attributed to him. Ifl. at 9). Finally, Mr. Greene alternatively asserts that cert
deductions noted in the IRS'work-papers were not applied against the deficief

amount. [d. at 8-9). The Court will analyzsach argument in turn.
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A. IRS Examination
Mr. Greene first contends that because ‘ilRS records post audit reflect AGI o
[negative] $493,87%net loss) and Taxable Income of $0.00 . . . [the United State

f

5] is

without lawful basis to determine a tax dediocy on the $0.00 Taxable Income and that

an overpayment exists.Id. at 5-6). Thus, Mr. Greengpears to challenge the methad

of tax reconstructionpplied by the IRS.

In response, the United States exmpdathat the IRS applied a “bank depos

analysis” to reconstruct Mr. Greene’s persanabme for the 1990 xayear. (Doc. 43 at

6—7). According to the United &es, this methothssumes that all money deposited in

a taxpayer’s bank account, and cash expergdittrom money that was not deposited into

the taxpayer's bank account, constitutes taxable incortae)” uring its examination,

the United States reviewed acmts held by Mr. Greene ithe names of other entitie$

owned by Mr. Greene araffiliated with MDG. (d. at 7);see(Doc. 46-2 at 1-56) After

reviewing the bank accounts of MDG’'sutslivisions,” the IRS designated sever

deposits as “sales commissions” and atteduthe money as Mr. Greene’s personal

income. (Doc. 43 at 7).
1. Legal Standard
If a taxpayer fails to maintain and pro@ute required books and records to pro
income, the IRS may determine the taxpayéncome by any method that “clearly
reflect[s] income.” 26 U.S.C. § 446(lpee Petzoldt v. Comm'®2 T.C. 661, 693 (1989).

The IRS’s reconstruction of income “need only be reasenablight of all surrounding

t
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facts and circumstancesetzoldf 92 T.C. at 687. The bank deposits method has lpng

been considered a permissibigethod of reconstructing incom&ee e.qg. Kudo v.
Comm', 76 T.C.M. (CCH) 817 (1998gff'd in unpublished opinianll F. App’'x 864

! Mr. Greene testified that MDG had <identical” “subdivisions” with separate
bank accounts in order tdfectively conduct businessSee(Doc. 45-1 at 9-11). The
subdivisions were not incorporated; did matve officers, employees, or shareholde

and were simply additional bank accountshvsole signatory authority residing in Mr,

Greene.ld. at 11).
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(9th Cir. 2001);Cox v. Comm’y 105 T.C.M. (CCH) 1466 (2013) (citinGlayton v.
Comm’r, 102 T.C. 632, 645 (1994))angille v. Comm’r99 T.C.M. (CCH) 1197 (2010),
aff'd, 447 F. App’x 130 (11th Cir. 2011). Aftélne IRS reconstructs a taxpayer’s incon
and determines a deficiency, the taxpayardehe burden of proving that the IRS’s u
of the bank deposits method is unfair or inaccuisée. Clayton102 T.C. at 645.

The tax code defines gross income dkifeome from whatever source derived
including (but not limited to) the followg items: (1) Compensan for services,
including fees, commissions, fringe benefitsg amilar items; (2) Gross income derive
from business; (3) Gains derived from dealingsproperty; (4) Interest; (5) Rents.
26 U.S.C. 8 61(a). The definition is broadtonstrued and extends to all realizg
accessions to wealth over which ttexpayer has complete contr@ee Comm’r v.
Glenshaw Glass Cp348 U.S. 426, 431 (1955). Thusgain “constitutes taxable incom
when its recipient has suclordgrol over it that, as a practical matter, he derives rea
realizable economic value from iRRutkin v. United State843 U.S. 130, 137 (1952).

Accordingly, when the IRS reconsttaca taxpayer's income using the bar
deposits method, the IRS may include insgrincome “deposits o all accounts over
which the taxpayer has dominion and contmobt just deposits into the taxpayer’
personal bank accountChambers v. Comm’'d01 T.C.M. (CCH) 1550 (20113pe e.g.
United States v. Goldber@30 F.2d 30, 38 (3d Cir. 1964)avis v. United State26
F.2d 331, 334-3%6th Cir. 1955);Price v. Comm’r 87 T.C.M. (CCH) 1239 (2004);
Cohen v. Comm;r85 T.C.M. (CCH) 861 (2003). A xpayer has dominion and contrg
when the taxpayer is free to use the funds at 8dk Rutkin343 U.S. at 137.

2. Analysis

Mr. Greene did not present the Cowvith any evidence showing that h
maintained adequate &ks and records i respect to his incoe for tax year 199(Gee
Petzoldf 92 T.C. at 693. In thabsence of such evidendbe Court finds that it was
reasonable for the IRS to use an indiresdthod, i.e., the bank deposits method,

reconstruct Mr. Greene’s income for thax tgear. Accordingly, Mr. Greene bears th
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burden of proving that the IRS’s detenations were unfair or inaccuratgee Clayton
102 T.C. at 645.
In this regard, Mr. Greene’s sole argumnthat the deposits into the MDG bank

accounts do not constitute tésk@ income to him because MB>declared the deposits a

[72)

income on its corporate tax return. (D@8 at 6). As stated above, however, it fis
appropriate for the IRS to indle in gross income deposit&de into bank accounts ove
which the taxpayer has contrdbee ChamberslO1 T.C.M. (CCH) 1550. Here, Mr

=

Greene undisputedly had singular cohtrover the bank accounts of MDG’s

“subdivisions.” See (Doc. 45-1 at 9-11). Consequentipere is a disputed issue df

material fact as to whether the IRS ert®dincluding those accounts as Mr. Greene
personal income and summary judginen this issue will be deniéd.

In an ancillary matter, the United Statgain argues that the assessment tracked
in NMF 1 is not properly before the Coulmtcause NMF 1 has not yet been fully paid.
(Doc. 43 at 5). As expressed earle this case, the Court agre&ze(Doc. 19 at 8) (“In
sum, the Court finds the alledjéacts sufficient to give itubject matter jurisdiction over|
the NMF 2 tax refund overpaymieclaim.”). The Court als@agrees with the United
States that “while there are avassessments, there is onlyeactual tax liability for the
tax year 1990,” (Doc. 43 at 4-5), asidted as much its prior Ordersee(Doc. 33 at 4)
(“While the Court agrees with the geneedsertion that the two assessments can| be
added together to reach Plaintiff's ‘totaédix liability for 1990, the Court’s jurisdiction

over this case remains.”). Lest any ambiguinger, should Mr. Grage prevalil in this

2 To the extent Mr. Greenseeks summary judgmetite to the NMF 2 account
showing a “taxable income” &0.00, the motion is deniedccording to the IRS’s work-
papers, the Greenes’ 199(xable income” was $973,999,0(Doc. 46-1 at 20), and
there is no dispute that the IRS trackeddbgesponding tax deficiency in two separate
accountssee(Docs. 38 at 2; 44 @-10; 46-1 at 53; 47 &). Although the documents
Mr. Greene presents to the Court may dig@a“taxable income” of $0.00, they alsp
include an “Assessment, OthBebits (Reversal)” sectiohisting the deficiency value
tracked in NMF 2See(Doc. 39 at 29). Mr. Greene hastmeet his burden of showing he
is entitled to summary judgent on this issué&ee Celotexd77 U.S. at 522.

-7 -
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lawsuit he willonly be entitled to overpayments regaglihe account that has been pajd

in full, NMF 223 To the extent t United States believes tHct prohibits Mr. Greene

from arguing that the IRS examination waagous, the Court does not agree. The |

examination concludk that $888,496.75 deposited the bank accounts of MDG’s

“subdivisions” and disclosed on MDG'’s corpa@dax return should battributed to Mr.

RS

Greene as personal income. The IRS subseiyuassessed a $269,830.00 tax deficiency

and tracked the deficiency in two separassessment accounts. Because the deficighcy

assessment tracked in NMF 2 arose fromlRf examination’s findings, Mr. Greene h3s

the right to challenge those underlying fimgs. The result of this case will nonethele
applyonly to the assessment tracked in NMF 2Milf Greene prevails here and seeks
challenge the assessment tracked in MPtke must do so in a separate action.

B. Designation of $888,496.75 dSales Commission” Income

During its examination, the IRS detanad that $888,496.75 in “salef
commissions” deposited in the bank accowftsIDG’s “subdivisions” and disclosed or

MDG’s 1990 corporate tax return shoubtédve been declared by Mr. Greene on h

personal return. (Docs. 39 at 34; 42 at4® at 2-3). Mr. Greene contends th
determination was erroneous and moves fonreary judgment because believes that

the income was properly included on MD@G@rporate tax returr{Doc. 38 at 6-8). The

crux of Mr. Greene’s argument ihat “[tihe $888,497 dmosits was not income td
plaintiff,” because that incoe was “reported in MDG Ins 1990 tax return” and the
“United States knew prior tthe [IRS examination] thathe $888,497 deposits wers

reported in MDG Inc.’s 1990 tax returnld( at 7).

In response, the United States asserts thepaited issue of material fact exists as

3 As the United States observes, the IRSy be able to “offset payments o

withhold amounts to attempt &atisfy,” (Doc. 43 at 5), other debts Mr. Greene may o
the United StateSee26 U.S.C. § 6402.

* The Court makes no decision as to whethisrcase will have collateral estoppe

or res judicataapplicability in a subsequent lawts Nor does th Court comment on
what court is proper for such litigation.
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to whether the $888,496.75 should be attributetr. Greene as personal income or to
MDG as corporate income. (Doc. 43 at 8x1The United States contends that Mr.
Greene incorporated MDG asconduit to illegally funneinoney and conceal income.

(Id.) Specifically, the United States arguestttMr. Greene “created other busine

24
wn

entities into which he paid ddional income to himself, bwvhich income was disguiseq
as being purchases by Greene’s couplingness, and income to his other personal
businesses, but not reported as personaimecto Greene on higersonal income tax
returns.” (Doc. 44 at 14). Accding to the United States, ‘MGreene used MDG, Inc. as

J7

a nominee entity by writing checks from one entity he contratlemhother in attempt to
obscure his income.’ld. at 2)> To support this argument,&iUnited States presents the
testimony of Mr. Greene’s former brotherlaw, Robert Michael Scott, who testified
that Mr. Greene told him ttcreate certain personal finesses—business entities info
which additional income could be paabs commissions, disguised as purchases|by

Greene’s coupling business, but not reportedbgtt as income ohis, Scott’s personal

1%
o

income tax return.” (Doc. 43 &). Mr. Scott further testified that Mr. Greene creat
other business entities throug¥hich Mr. Greene paid inooe to himself but did not
report the income as personal inconté. &t 9-10).

The Court finds that a disputed issue noéterial fact existsas to the proper
allocation of the $888,4965 in income. Specifally, there is a disputed issue of materigl
fact as to whether MrGreene maintained MDGand its “subdivisions” as entities
through which to funnel and conceal incomelieu of disclosingthe income on his

personal income tax return. Mr. Scott’s mestny coupled with the fact that MDG’s six

”

> Although the United @tes does not expressly explain the “nominde
relationship concept, it does state that “[tlhe use of multipleyemames and multiple
bank accounts wherein Mr. Greene was dobusiness as one entity engaging with
another entity owned and opéed by himself, over all oivhich Mr. Greene had solg
signature authority, but with no real digjuishable business purpose or necessity, was a
factor in imputing the income from theentities to Mr. Geene personally.d. at 9).

® The “MDG” in “MDG, Inc.” stands foMichael Don Greene. (Doc. 45-1 at 6).

-9-
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“subdivisions” were mere bank accountsth no distinguishable business purpos
corporate form, officers, or shareholders dol interpreted by aé€asonable jury” as &
method of funneling rad concealing incomeSee Liberty Lobhy477 U.S. at 248. The
Court will therefore deny summary judgment on this isS&e Watts/03 F.2d at 348.

C. Schedule C Business Expense Deduction

Mr. Greene also moves for summary judgires to a $15,697.00 “Horse — Racirn
Stock” deduction that he claimad a Schedule C business expesse(Doc. 46-1 at 9),
but that the IRS deniedee(Docs. 38 at 6-8; 46-1 at ¥3n this regard, Mr. Greene
contends that he “engagedtime Schedule C business to make a profit,” was “activ|
involved with the operations igood faith to make a profitand that “his loss in the
horse racing business, Schedule C, is notroheta@tive of his intent to make a profit.’
(Doc. 38at 7-8).

In response, the United States contendsalthsputed issue of material fact exis
as to Mr. Greene’s intent fonis activity. (Doc. 43 at 114). The United States explain
that Mr. Greene did not provide the IRS wahy record evidence of his horse-racin
activities, nor does he set forth any evidence in this actishdw that his intention was
to earn a profit.I¢l.)

1. Legal Standard

It is a “familiar rule” that “an income xadeduction is a matter of legislative grad

and that the burden of clearly showing tight to the claimed deduction is on the

taxpayer.”INDOPCO, Inc. v. Comm;r503 U.S. 79, 84 (1992) (citations omittedge

Davis v. Comm’r394 F.3d 1294, 1298#{® Cir. 2005) (“[T]he tapayer bears the burder
of showing that he or she meets every cooditf a tax exemption or deduction.”). Thu
“[i]t is the taxpayer's burden to substantiate claimediudéons” with “sufficient

evidence to support a deductioiMaciel v. Comm’r489 F.3d 1018, 1028 (9th Cir. 20071
(citing Boyd Gaming Corp. v. Comm’d77 F.3d 1096, 1098 #® Cir. 1999)). To that
end, a taxpayer is required to “keep swebords, render suchasements, make suc

returns, and comply #h such rules and regulations..as the Secretary deems sufficie

-10 -
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to show whether or not such person is kafdr tax under this title.” 26 U.S.C. § 6001.
“If evidence to establish a deduction is lakithe taxpayer, notéhgovernment, suffers
the consequencesTalley Indus. Inc. v. Comm’d16 F.3d 382, 387—-88 (9th Cir. 1997).

According to the tax code, certain “ordiy and necessary expenses” for “trade [or
business” activities may be deducted by a tggpa26 U.S.C. 8§ 162(a). “The standard
test for the existence of a trade or busifesgpurposes of 8§ 168 whether the activity
was entered into with the dominant hope and intent of realizing a pkofitéd States v.
Am. Bar Endowmen#477 U.S. 105110 n.1 (1986)see Indep. Elec. Supply, Inc. y.
Comm’r, 781 F.2d 724, 726 (9th Cir. 1986) (Jfle primary inquiry when determining
whether a particular activity constitutes a &am business is to ask whether the activ|ty
was undertaken or continuedgood faith, vith the dominant hope and intent of realizing
a profit, i.e., taxable income, therefromdquptation omitted)). The Treasury Regulations
catalogue a non-exclusive list of nine facttwsconsider when determining whether an
activity is engaged in for profit:

(1) Manner in which the tgoayer carries on the activity.

(2) The expertise of theaxpayer or his advisors.

(3) Time and effort expended byetkaxpayer in carrying on the activity.
(4) Expectation that assets used in activity may appreciate in value.
(5) Taxpayer’s success in carrying ohatsimilar or dissimilar activities.
(6) The taxpayer’s history of income losses with respéto the activity.
(7) The amount of occasional profits, if any, which are earned.

(8) The financial status of the taxpayer.

(9) Elements of personal pleasure or recreation.

See26 C.F.R. 1.183-2(b). Ultimately, the taxpayer bears the burdenoging that his
primary purpose was to derive a profit from the activiigeen v. Comm’'i864 F.2d 93,
94 (9th Cir. 1989).
2. Analysis
The Court finds that Mr. Greene has ndisseed his burden o$howing that he is
entitled to summary judgmemn his claimed Schedule @eduction. Although it is
undisputed that Mr. Greene ownadd raced a two-year old horseg(Docs. 38 at 7; 43

at 14), Mr. Greene presents littteno evidence as to the factors itemized by the Treagury

-11 -
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Regulations to show his intent, nor doesdat forth any records of his horse-racir
activities to substantiate his alleged exmsnsAlthough Mr. Greene claims that sug
records existed at one timsge(Docs. 39 at 56; 47 at 4), the only evidence before
Court is Mr. Greene’s unsubstantiated cldaimt he was engaged in horse-racing fol
profit. Given that it is a taxpayer’'s burdenpgmve all elements of a claimed deductio
see SkeerB64 F.2d at 94, the Court finds thdt. Greene’s unsubstantiated statemer
alone are not enough for the Court to holat thlr. Greene is entitled to the deduction
a matter of law and will therefore e summary judgmerdn this issuesee Celotex477
U.S. at 322 (“[A] party seeking summarydgment always bearsethnitial responsibility
of informing the district court ahe basis for its motion . . . .”).

D. Alternative Arguments

1. “Equitable Recoupment”

As an alternative argument, Mr. Greeregjuests summary judgment that th
partial payment made by MD@r its 1990 tax liability sbuld offset his personal tax
liability if the $888,496.75 istaibuted to him. (Doc. 38 &). Accordingto Mr. Greene,
MDG made $68,470.00 in income tax paymethtst would not havéeen paid had the
$888,496.75 been declared by Mr. Greenehinpersonal tax return rather than g
MDG'’s corporate return.ld.) Thus, Mr. Greene asserts thatthe Court rejects his
primary argument and finds that the IRS appiately attributed the $888,496.75 to hin
his personal tax liability for #1990 tax year should beedited $68,470.00 “by reasor
of equitable recoupment.id.)

In response, the United States claithat the $68,470.00 was a “voluntary

payment on behalf of MDG and was applieddascted by Mr. Greene. (Doc. 43 at 14).
According to the United States, becalde Greene paid $68,470.00 for MDG angd

designated the money as payment towards MDG’s 18@0iability, the payment was

“voluntarily” made and Mr. Greene should not be credited that anfount.

" The parties do not explain whether MBreene paid the $68,470.00 out of h
own personal funds or if he paid on béhat MDG with MDG’s funds. During his
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a. Legal Standard

Generally, a taxpayer who idaa tax that was not owed may sue for a refu
under 26 U.S.C. § 7422. Nonetheless n‘gome circumstances, a taxpayer may be ti
barred from seeking a refund & erroneous tax, but the3Rean still bring a timely suit
for payment of the correct taxZstate of Branson v. Comm264 F.3d 904, 909 (9th Cir
2001). In this situation, # doctrine of “equitable recoupment” may be raised a
defense to the statute of limitationd. The doctrine is designed to protect a party frg
paying twice on a single obligatiosee Bull v. United State295 U.S. 247, 258 (1935)
but cannot be used offensiydb obtain a money payment, lprdefensively to offset an
adjudicated deficiencysee United States v. Dalm94 U.S. 596, 611 (1990). In othsg
words, the doctrine “preventmjust enrichment and works a setoff when invoked by
the taxpayer to recover taxes paid twicePBrker v. United Stated10 F.3d 678, 682
(9th Cir. 1997).

Because equitable recoupment overcories statute of limitations, the party
seeking to invoke the doctrine stishow the following criteria:

First, the same transaction, itemtaxable event must be subject to two
taxes. Second, the taxes must beomsistent in that the Tax Code
authorizes only a single tax. Thirdetbax sought to beecouped must be
time barred. Fourth, there must be aenitty of interest between the parties
paying the duplicative tax.

Finally, the court in which the recoupment claim is brought must
independently have jurisdiction t@djudicate the claim. Equitable
recoupment cannot be the sole basis of jurisdiction.

Estate of Bransar264 F.3d at 909-10 (internal ¢itans and quot#gons omitted).
b. Analysis

As the party seeking summary judgmemt this issue, Mr. Greene bears tf

burden of proving that he is entitled to dgble recoupment. In his briefing, howeve

Mr. Greene does not discuss any of themants necessary to invoke equitab

deposition, Mr. Greene noted thatvas his handwriting on the checlsge(Doc. 39 at
57), but the checks are rfound in the record.
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recoupment or point tany record evidenceOf course, it is undisputed that (1) th
$888,496.75 in income was reported by @as income on its 1990 corporate t3
return? (2) the IRS processed MDG'’s 1990 takura, (3) Mr. Greene paid and the IR
accepted $68,470.08s partial payment for MDG’s 99 tax liability, and (4) the IRS
claims that the $888,496.&hould have been included &fir. Greene’s personal tax
return for 1990, not MDG’s corporate return. Thus, tRS has received nearly
$70,000.08 in taxes on income it now attributesadalifferent taxpayer but claims that
need not credit that amount the taxpayer because the0O$¥00.00 was a “voluntary”

contribution to the governmehtNonetheless, because Mr.e68ne presents no evidend

® The Court does not consider any arguments made by Mr. Greene for thg
time at oral argumenSee e.g.United States v. Halling232 F. App’x 692693 (9th Cir.
2007);Whittaker Corp. v. Execuair Cor®53 F.2d 510, 515 (9th Cir. 1992).

® The United States notebat MDG never fully pa its 1990 corporate tax
liability. (Doc. 43 at 8-9). However, the recaeleals that whatev money MDG owed

the United States was writterff on January 5, 200&ee(Doc. 46-2 at 78-78). Thus, the

current balance owed by MDG is $0.0L.Y

19 Although the United Stategrivialized this amoun during oral argument,
$68,470.00 is certainly not a small figure.

' The United States pointedly commerttgt Mr. Greene pld guilty in the

District of Oklahoma in 1996 for filing a fastax return for the 1990 tax year but now

seeks a refund for that same tax year. (B at 10). At that time, the United Statq
clearly understood the “weaknesses” of gtaminal case against Mr. Greene and tl
possibility that an equitable geupment-type argument could kmsed. As stated by thg
United States Attorney’s Office:

Additionally, and more importantlyhis case is not without its own
weaknesses which wouldveto be dealt with and overcome at trighe
very same income which the IRS allege the criminal investigation was
not reported on the original incom&x returns wadater reported on
‘consolidated’ corporate returns of MB, Inc. These corporate tax returns
were accepted by the IRS as filadd the tax due was assessed and
partially collected by a revenue officeAnd, the outstanding liabilities
were the subject of an offer-in-congmise with the Appeals Division of
the IRS. The extensive, unusuand seemingly inconsistent, civil
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or authority to support any of the elementeded to invoke equitable recoupment, t
Court will deny summary filgment on this issug.
2. MDG'’s Business Expense Deductions

Mr. Greene also makes the alternative argat that certain deductions noted
the IRS’s work-papers shld have been applied agaitis¢ assessed deficiency. (Doc. 3
at 8-9). Specifically, Mr. Greene contends ttatluctions for the cost of goods in th
amount of $186,569.00, expenses in theoamh of $5,301.00, ral depreciation in the
amount of $350,145.00 should havdueed the assessed deficiendg. &t 9).

In response, the United States assertsNhatsreene has not satisfied his burdg
of proof because he has notovided any evidence to suastiate the three claimed
deductions. (Doc. 43 at 14).

The IRS work-papergo which Mr. Greene refers sirlypitemize the cost of sales
and related expenses that M2aimed it incurred during 199&ee(Doc. 39 at 30-31).
As explained above, Mr. Greene has thedbar of providing sufiient evidence to
substantiate claimed deductioi®ee Davis394 F.3d at 1298. Here, the work-papers
the only evidence befe the Court—do noprove that Mr. Greene is entitled to th

deductions he seeks. Thus, the Court wilydsummary judgmeran this issue.

involvement in this case would cainly ‘muddy the waters’ and create a
substantial risk of conviain in a criminal trial.

Playing the devil's advocateit would seem that the civil
involvement would open the door toetlrgument that the government is
now trying to convict a man for theigre of not reporting income which
was reported to the IRS and whichetlRS has previously accepted as
being property declared, reportedgsassed and partially paid and where
efforts have been made by the IRSdallect the balance. Or, in other
words, since the government hasn’ebeable to collect the balance from
Mr. Greene with its civil process, it nowants a jury to convict him of a
crime.

(Doc. 39 at 37) (emphasis added).

12 0On the record before ithe Court makes no determination as to whether it
jurisdiction to adjudicate Mr. Gree’s equitable recoupment argument.
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IV.  Conclusion
For the foregoing reasons,
IT IS ORDERED that Mr. Greene’s Motion for Somary Judgment (Doc. 41) ig
DENIED.
Dated this 26th day of April, 2016.

-16 -




