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ben Tree Servicing LLC et al Doc.

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Judith D. Erickson, individually and as No. CV-14-08089-PCT-NVW
trustee of the Erickson Family Trust,

Plaintiff, ORDER

V.

Green Tree Servicn LLC; Countrywide
Home Loans, Inc.; Bank of America, N.AJ;
Federal National Mortgage Associatiof
I\/Iortgage Electronic Registration Systems,
nc.,

—

Defendats.

Before the Court are Green Tree, HenWMae, and MERS’ Motion to Dismisg
First Amended Complaint (Doc. 53) artie Motion to Dismiss First Amendec
Complaint by Defendants Counivide Home Loans, Inc.,nal Bank of America, N.A.,
and Joinder in DefendantSreen Tree Servicing LLCFederal National Mortgage
Association and Mortgage Electronic Regisibn Systems, Inc.’$/otion to Dismiss
First Amended Complaint (Doc. 60). The @bhas considered the parties’ motion
responses, replies, supplemeia¢fing, and oral argument.

l. RULE 12(b)(6) LEGAL STANDARD
On a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6)

allegations of material fact are assumedbt true and construed in the light mo
favorable to the nonmoving partyCousins v. Lockyerb68 F.3d 1063,d67 (9th Cir.
2009). Dismissal under Rule 12(b)(6) candased on “the lack of a cognizable leg
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theory” or “the absence of sufficient facts alleged under a cognizable legal the
Balistreri v. Pacifica Police Dept901 F.2d 696, 699 (9tiCir. 1990). To avoid
dismissal, a complaint needraain only “enough facts toae a claim for relief that is
plausible on its face.”Bell Atl. Corp. v. Twombly550 U.S. 544570 (2007). The
principle that a court accepts as true all of the allegations in a complaint does not af
legal conclusions or conclusory factual allegatioAshcroft v. Igbgl566 U.S. 662, 678
(2009). “A claim has facial pusibility when theplaintiff pleads factual content tha
allows the court to draw ¢ghreasonable inference thaetdefendant is liable for the
misconduct alleged.’ld.

Generally, material beyond the pleadingay not be considered in deciding
Rule 12(b)(6) motion. Howevga court may consider evidamon which the complaint
necessarily relies if (1) the ewlaint refers to the documeri2) the documat is central

to the plaintiff's claim, and3) no party questions the aattticity of the copy of the

document submitted to the coularder v. Lopez450 F.3d 445, 448 (9th Cir. 2006).
The First Amended ComplainfDoc. 49) refers to exhibits attached to the initial

complaint (Doc. 1-1), which arcentral to Plaintiff's clans, and no partgquestions the
authenticity of Plaintiff's exhibits. Thereforthe Court considers the exhibits attached
the initial complaint (Doc. 1-1) in decidirtge present Rule 12(b)(6) motions, but do
not consider exhibits Defelants submitted in its suppiental briefing that were
unavailable to Plaintiff when shaefd the First Amended Complaint.

Although leave to amend should be freglyen “when justiceso requires,” Fed.
R. Civ. P. 15(a)(2), courts should consideeffactors: bad faityndue delay, prejudice

to the opposing party, futilitpf amendment, and whether the plaintiff has previou

amended the complaintJohnson v. Buckley356 F.3d 1067, 1077 (9th Cir. 2004).

“Futility alone can justify the denial of a motion to amentd’. Leave to amend shoulg

be granted if the complainteficiencies can be cured wigtdditional factual allegations

that are consistent with and do not contradillegations in the challenged pleading.
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United States v. Corinthian College855 F.3d 984, 995 (9th Cir. 2011). Dismiss
without leave to amend is proper if thegaaint cannot be cured by any amendmeaz.
Il. FACTUAL ALLEGATIONS ASSUMED TO BE TRUE

The following facts are assumed to be true for the purpose of deciding the mg
to dismiss the First AmendeéZiomplaint. The Court make® determination of whethel
they are in fact true. Th€ourt does not assume to lbmie legal conclusions of
conclusory factual allegations, such as agsestthat an assignmeis void and a person
lacks authority.

On June 24, 2006, Plaintiff entered imtdvome loan agreemewith Countrywide
Home Loans, Inc. (“Countryide”), executing a Note in hamount of $338,000, which
was secured by a Deed of Trust. The Dekdrust states: “Lender’ is Countrywide
Home Loans, Inc.” (Doc. 1-4t 53.) It also states:

“MERS” is Mortgage Electronic Registration Systems, Inc. MERS is a
separate corporation that is actieglely as a nominee for Lender and
Lender’'s successors and assigndERS is the beneficiary under this
Security Instrument. MERS is organized anekisting under the laws of
Delaware, and has an address anépteone number of P.O. Box 2026,
Flint, Ml 48501-2026, tel. (888) 679-MERS.

(Id. at 54 (emphasis in original).) &Weed of Trust further states:

TRANSFER OF RIGHTISN THE PROPERTY

The beneficiary of this Security Instnent is MERS (solely as nominee for
Lender and Lender’s successors asslgns) and the successors and assigns
of MERS. This Security Instrumesécures to Lender (i) the repayment of
the Loan, and all renewals, extensi@ml modifications of the Note; and
(i) the performance of Borrower'sogenants and agreements under this
Security Instrument and eéhNote. For this purpes Borrower irrevocably
grants and conveys to Trustee, iast; with power ofsale, the following
described property . . . .

(Id. at 54-55.) The Deed of Trust defin&ecurity Instrument” as “this document’
“together with all Ridergo this document.” I¢l. at 53.) At closingPlaintiff received a
separate document titled “Disclosure StagamAbout MERS” that stated MERS is

company separate from the Lendee.( Countrywide), the Lender “has elected to nar
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MERS as the mortgagee in a nominee ciypdcand that doing so does not affeg
Plaintiff's obligation to the Lender.Id. at 70.)

The Deed of Trust states tithe Note can be sold ooe more times without prior
notice to the Borrower.1q. at 61.) It does not requireahthe Borroweever be notified

regarding transfers of beneftinterest in the Note.

The Deed of Trust defines “Loan Servitas the entity “that collects Periodi¢

Payments due under the Note and this Sgclnrstrument and performs other mortgag
loan servicing obligations und#re Note, this Security Imstment, and Applicable Law.”
(Id.) It states that there might be one orrenohanges of the Loan Servicer, related
unrelated to a sale of the Note, and if éhex a change of thieoan Servicer, Borrower
will be given written notice of the changdtivthe name and address of the new Lo
Servicer. [d.) Further, the Deed of Trust auth@®Lender to remove the Trustee ali
appoint a successor trustee i ime and for any reasonld(at 62.)

In January 2008, Bank of America, N.("BANA”") acquired Countrywide. By
letter dated November 22, 2011, GreemrelServicing LLC (“Green Tree”) notified
Plaintiff that BANA was transferring serwg of her loan to Green Tree, effectiv
December 1, 2011.Id. at 76-79.) The letter stated, f& servicing transfer does ng
affect any terms or condition gbur current mortgage loaather than the terms directly
related to the servicing of your loan.fd(at 76.) The letter did not state that Green Tt
was or was not the beneficiary thfe Deed of Trust securirfgjaintiff's debt. In letters
dated February 11 and 15, 20t&garding the availabilitgf homeownership counseling
Green Tree again identified itself as the sewior Plaintiff's loan and did not claim o}
disclaim being the creditor or beneficiatt it did state, “You are not released frol
your obligation to Green Tree.ld( at 81-84.)

On February 18, 2013, Green Tree delaintiff a letter titled “Notice of Default
and Right to Cure Default.” Id. at 86.) It identified Gree Tree as the creditor fof
Plaintiff's loan. It stated Plaintiff fied to submit monthlypayments due 1/1/2013
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through 2/1/13 and could cufeer default within 30 dayby paying $3,331.89 or by
completing a modification or repayment arrangement through Green Tree.

On March 8, 2013, Ashley Bband, identified as assst secretary for MERS ag
nominee for Countrywide, its successorsl assigns, executed a Corporate Assignm

of Deed of Trust, assignirfigpom MERS, as nominee for Couywide, to Green Tree “the

described Deed of Trust togethveith all interest securedeheby, all liens, and any rights

due or to become due thereon.Id.(at 106.) Braband is an employee of Nationwi
Title Clearing, a document pragtion service located inrllas County, Florida, and
not an employee of MERS or an offr of Nationwide Title Clearing.

On May 13, 2013, Green Tree sent Riffira letter titled “Ndice of Default and
Right to Cure Default,” which identified Green Tree as the creflitoPlaintiff's loan.
(Id. at 87.) It stated Platiff failed to submit monthlypayments due 4/1/2013 throug
5/1/13 and could cure her default within @ys by paying $3,3068 or by completing a
modification or repayment arrangement thro@@teen Tree. By letter dated Novembx
19, 2013, Green Tree notifiedafitiff that her account had &e referred to an attorney
to initiate foreclosure aahn against her propertyld( at 89.)

On December 3, 2013, Lori Hennesseyreetosure Supervisor for Green Treg
signed a Notice of Substitution of Trusteepaipting Jason P. Sherman as the succes
trustee under the Deed of Trustld.(at 108.) On February, 2014, the Notice of
Substitution of Trustee and a fite of Trustee’s Sale werecorded in Yavapai County
Arizona. (d.at 108, 110.) The Notice of Trustee3ale, signed by dan P. Sherman as
trustee, identified Green Tree as the bemafy. A Statement of Breach, Notice g
Default and Election to Sell Und®eed of Trust, signed hlason P. Sherman as truste
and dated February 7, 2014salidentified Green Tree &ise beneficiary and describe(
Plaintiff's breach as failure to make payrtemue beginning Segnber 1, 2013. It
further stated that Green Tr&equires immediate payment fall of all sums secured by
the Deed of Trust and further eletdssell the subject property.”ld; at 113-14.) As of
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April 2014, MERS identified Geen Tree as the servicer Blaintiff's loan and Federal

National Mortgage Association (“Raie Mae”) as the Investorld( at 72.)

Although Plaintiff “does not admit any defguand in fact refuses to confirm the

v

debt at this stage in the proceedings,” she does not allege that she made all loan paym:

when they were due underetiiNote and Deed of Trust ander any loan modification
agreement. (Doc. 72 at JO She also does not allegleat alleged defects in the
documents prevented her from making timely payments.

On June 1, 2015, Jason P. Sherman,ustete for the Deed dfrust, canceled the

sale described in the Notice of Trustee’s Satmrded on February 7, 2014, and recorded

notice of the cancellation in the office oktlCounty Recorder dfavapai County, State
of Arizona. (Doc. 89.) The notice of cafllation does not cancel the Statement
Breach, Notice of Default and Election to Sgtider Deed of Trussigned by Jason P
Sherman as trustee and dhkebruary 7, 2014.

lll.  THE ARIZONA DEED OF TRUST ACT
A. Origins and Purposes

Before 1971, the contractual instrument kmoas a “deed of trust” was treated as

a mortgage and could be foreclosed only by judicial action, followed by a six-m
redemption period.M & | Bank, FSB v. Coughlin805 F. Supp. 2858, 861 (D. Ariz.

2011) (citing Gary E. LawyerThe Deed of Trust: Arizons’ Alternative to the Real
Property Mortgage 15 Ariz. L. Rev. 94, 194-95 (1973)). In 1971, the Arizona

“legislature created the deed of trustdanwhich there is no right of redemption and

foreclosure occurs outside tife judicial process throughteustee’s sale,” to avoid the

more time-consuming and expensive mortgage foreclosure prolress.Vasquez228

Ariz. 357, 359 n.1, 266 P.3d 1053, 1055 (2011). The Deed of Trust Act recognized

of

jontk

for the first time the deed dfust as a real property security device distinct from a

mortgage, set forth detailed provisions governing formation and administration of

deeds, and introduced procedures markelfferent from those governing mortgage

trus
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The Act also preserved the trust deed berafy’'s option to foreclose judicially in
compliance with the statutes regulating mogeéoreclosures. A.R.S. 8§ 33-807(A).

One of the most notablefirences under the Deed ®fust Act was recognition
of the “power of sale.” This power permitse trust deed beneficiary to cause the try
property to be sold and to apply the proceefithat sale to a defaulted loan, withot
going to court. Unlike mortgage foreclosuresich begin with theifing of a lawsuit, a
sale under the power of sale begins wherusiee (appointed by the beneficiary) files
notice of trustee’s sale givirthe defaulting borrower 90 days cure the default. If the
borrower does not do so, and if the trusteenglees with all of the Act's requirements
then the trustee can auction the property. The borrower has no right of redemptio
such a sale, and the successful biddeensitled to immediate possession. If th
beneficiary and trustee follow statutorilyquered procedures, the Deed of Trust A
eliminates the need for judai proceedings before conding a trustee’s sale of the
property securing the trust deed.

Because the Arizona Deed of Trust gtas “strip borrowes of many of the
protections available under a mortgage, . . . lendwist strictly comply with the Deed o
Trust statutes, and the statutesl Deeds of Trust must beistly construed in favor of
the borrower.” Patton v. First FederaSav. & Loan Ass’n118 Ariz. 473, 477, 578 P.2¢
152, 156 (1978)accord In re Krohn203 Ariz. 205, 208, 5P.3d 774, 777 (2002).

B. Statutory Requirements for Non-Judicial Foreclosure
Under the Deed of Trust Act, a “trudeed” or “deed of trust” means a dee

conveying property toa trustee to secure the performance of a contract. A.
8§ 33-801(8). The statutory definition of “Coact” includes, but is not limited to, “g
note, a promissory note or provisions of amst deed.” A.R.S. § 33-801(4). “Trustor

means the person conveying trpsbperty by a trust deed ascurity for tle performance

of a contract or contracts, or the successo interest of such person.” A.R.S.

§ 33-801(11). “Beneficiary’ means the pensnamed or otherwise designated in a try
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deed as the person for whose benefit a tlesd is given, or the person’s successor
interest.” A.R.S. § 33-801(1).

“Trustee” is defined as the individual entity, or the successan interest, “to
whom trust property is convey by a trust deed.” A.R.S. § 33-801(10). At any time,
beneficiary may appoint a successor trustee, and the appointment constitu
substitution of trustee. A.R.S. 8§ 33-804(/B). At the time of tle substitution, a notice
of substitution of trustee must be recordadd the beneficiary ns give written notice
to the trustor. A.R.S. § 33-804(C). “Byrtue of his position, a power of sale i

conferred upon the trustee ofrast deed under whicthe trust property may be sold . .|.

after a breach or default of the trust deed.R.S. § 33-807(A). The power of sale mg
not be exercised before the ninety-first dayrafte date of the recding of the notice of
the sale. A.R.S. 8§ 33-807(D). The noticesafe must include the names and addres
of the beneficiary and the trustee, the pilene number of the trustee, the name 3
address of the original trustas stated in the deed of ttess, and the signature of th
trustee, among other things. A.R.S. 8 33{8)8 “The address of the beneficiary sha
not be in care of the trusteeld.

Within five business days after recorditiige notice of sale, ehtrustee must mail

by certified or registered mai copy of the notice of sate each of the persons whe

were parties to the trust deed.R.S. 8§ 33-809(C). The no#ido each party must include

an additional notice stating thatbreach of the trust deed thie contract secured by th
trust deed has occurred, setting forth thature of the breach, and stating ti

beneficiary’s election to sell or cause todmd the trust property under the trust deg

Id. The additional notice must be signed bg tieneficiary or the beneficiary’s agent.

Id. The trustee must set forthetlunpaid principal balancedogan v. Wash. Mut. Bank
N.A, 230 Ariz. 584, 586, 27I7.3d 781, 783 (2012).
Transfer of a debt evidenced by a presory note and secured by a trust de

transfers beneficial interest in the trust dégdoperation of law: “The transfer of an)
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contract or contracts secured @yrust deed shall operateafransfer of the security fof
such contract or contracts.” A.R.S. 8 33-84&e Vasque228 Ariz. at 359, 266 P.3d a
1055 (when the note was assigned, the trestidvas transferred by operation of law).

But assignment of a trust deed withassignment of the debt it secures does
convey beneficial interest:

The law seems to be well settled that itin@tgage is a mere incident to the
debt and that its transfer or assignti@oes not transfer or assign the debt

or the note. The mortgage goes with the note. If the latter is transferred or
assigned, the mortgage automaticajlyes along with the assignment or
transfer. ... The mortgage, beingnare incident of the debt, cannot be
assigned separately from it, so as teegany beneficial irerest. ... A
mortgage, as distinct from the debt itsees, is not a thing of value nor a

fit subject of transfer; hence an assignment of the mortgage alone, without
the debt, is nugatory, and confers no tsgivhatever upon the assignee. . ..
An assignment of the note carridhe mortgage iuh it, while the
assignment of the latter alone is a nullity.

Hill v. Favour, 52 Ariz. 561, 568, 84 Pd 575, 578 (1938)accord Rodney v. Arizona
Bank 172 Ariz. 221, 223, 836 P.2@4, 436 (Ct. App. 1992).

Arizona statutes do not require that assignment of a trust deed be record
before recording the notice of trustee’s salasquez228 Ariz. at 359266 P.3d at 1055.
Because the notice of sale saudentify the current beneficiary of the trust deed, t
obligor will receive notice of the beneficies identity before the scheduled salkl. at
360, 266 P.3d at 1056.

Arizona statutes do not require the beciafly to show possession of or otherwig
document its right to enforce the underlymgfe before a trustee may exercise the poy
of sale. Hogan 230 Ariz. at 586, 277 P.3d at 783Absent an affirmative allegation by
the borrower that the trustee or beneficiaryas, in fact, the ‘true’ trustee/beneficiary
the trustee or beneficiary may conduct a treistsale without havingp demonstrate his
authority to foreclose.”Steinberger v. McVey ex rel. Cnty. of Marico@&4 Ariz. 125,
136, 318 P.3d 419, 430 (Ct. App. 201#view deniedSept. 23, 2014. However, “if 3

borrower is in default and possesses a good lhaitis to dispute the authority of an entif
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to conduct a trustee’s sale, the borrowesudth not be prohibited from challenging it
authority simply because slu action may slow down éforeclosure processld.

During the recent recession, many Ariaohomeowners fell behind on thei
mortgage obligations and sougbtavoid losing their homes in trustee’s sales by fili
state court actions. Many of those lawswsre removed to the deral court. As a
result, some of the legal issues presentetthigr case, althougbommon, have not beer
decided by the Arizona state courts. At pheading stage, those issues are not decif
here with finality. It is Bcessary only to determine wheath@ssuming Plaintiff's factual
allegations to be true and consirg them in the light most ¥arable to Plaintiff, Plaintiff
“possesses a good faith basisdispute the authority of amntity to conduct a trustee’s
sale.”

IV.  ANALYSIS
A. Plaintiff's Claims
The First Amended Compldiralleges five counts: (1) declaratory judgme

regarding contract rights of tiparties, assignment of the deafdrust, substitution of the
trustee, and notice of trustee’s sale; (2) brezfctontract (the Note and Deed of Trust
(3) breach of the duty of goddith and fair dealing; (4Quiet title under A.R.S. 8 33-420
and (5) negligence per se. (D@®.) Plaintiff asserts thahe has a good faith basis t
dispute Green Tree’s authority as the Note hodaher beneficiary of # Deed of Trust, or

agent of the Note holder and beneficiary & Beed of Trust, tessue a notice of defaulf

on May 13, 2013, and recoednotice of substitution of trtee on December 3, 2013. If

Green Tree lacked such autityrthe trustee appointed iyreen Tree lacks authority tg
conduct a trustee’s sale.

B. Green Tree’s Authority
The First Amended Complaint alleges taken Tree did not receive from MER

authority to issue notice of fiilt to Plaintiff, apoint Jason P. Shermas the successo

trustee under the Deed of Trust, or dirdoe trustee to send r@otice of trustee salg
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because MERS was notettbeneficiary of the Deed of Ust and not the holder of the

Note secured by the Deed of Trust.
The Deed of Trust identifieBIERS as the beneficiary and also states that ME

“Is acting solely as a nominee for Lendeddrender’s successors and assigns.” It dd

not define “nominee” or explaiwhat acting “solely” as a nomaée means. If the partie$

were able to confer benefary status on MERS by executitige Deed of Trust, then by
executing the Corporate Assignmexri the Deed of Trust, MES transferred beneficia
interest in the Deed of Trust to Green Tré&inder this view, Greefree had authority to
issue notice of default to Plaintiff and &ppoint Jason P. Shean as the successo
trustee under the Deed ofuBt, and Sherman had authority commence non-judicial

foreclosure proceedings under the Arizona Deed of Trust statutes.

But the Arizona Deed of Trust statutdsfine “beneficiary” as “the person fof

whose benefit a trust deed ivegn.” It is undisputed tha¥lERS never was “the persor
for whose benefit a trust deesl given.” Because non-judal foreclosure is permitted
only in strict compliance witlthe statutes, it is unlikely #t the parties’ agreement ma
override the statutory definition of “beneficyd’ If MERS was not the beneficiary, it
could not assign beneficial interest to Grdeee. Therefore, Greefree likely did not
receive authority from MERSo issue notice of default t®laintiff and to appoint
Sherman as the successor trustee under the Deed of Trust to commence non-

foreclosure proceedings under thezona Deed of Trust statutes.

Another theory is that “nominee” is the egalent of “agent,” and as agent of the

beneficiary,i.e.,, Countrywide/BANA, MERS had authioy to assign beneficial interes
to Green Tree, which &m properly exercised its authority issue notice of default tg
Plaintiff and to appoint Sheran as the successor trusteeder the Deed of Trust
However, “generally the agentust be acting under the control of the principal and
the principal’s benefit.”Urias v. PCS Health Sys., In@11 Ariz. 81, 88118 P.3d 29, 36
(Ct. App. 2005). The Corporate AssignmentD¥ed of Trust re@sents that Ashley
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Braband, “as Asst. Secretary for Mortgagkectronic Registration Systems, Inc., &
nominee for Countrywide Homkoans, Inc., its successors and assigns,” assigned
Deed of Trust to Green Tree. The Firsté&mled Complaint alleges that Ashley Braba
was an employee of NationvadTitle Clearing, a documemreparation service, ang

lacked authority to executihe assignment on behalf MERS. But even if she had

authority to represent MERS, the Corporatsignment of Deed of Trust provides njo

evidence that Ashley Braband was actimgler the control of Countrywide/BANA.

A third theory is that what@r role MERS plagd in holding the Deed of Trust a
the nominee for Countrywide and its succesams assigns is irrelevant to Green Treg
authority if Green Tree was tidote holder at the time issued the notice of default an
the notice of substitution of trustee. UndeirzAna law, the transfer of a contract secur
by a trust deed operates as a transfer ofrtist deed. A.R.S. 83-817. If Countrywide

transferred the Note, securedthg Deed of Trust, to Gredinee, then the Deed of Trus

transferred by operation of law @reen Tree. Under thisgbry, Green Tree would havée

been the beneficiary of the Deed of Trast defined by the Arizona Deed of Trus

statutes and authorized to issue the nobiceefault and the notice of substitution d

trustee while it was the holdef the Note. Identifying Gaen Tree as the creditor and

beneficiary in the Notice of Default and Riglb Cure Default, Ntice of Substitution of
Trustee, Notice of Trustee's Sale, and &tant of Breach then would have be¢
accurate.

However, this theory works only if Cotrgwide transferredhe Note to Green
Tree, its loan servicer, before Green Treeadsthe notices. Thesotices do not statsg
that Green Tree is acting as agent for theebeiary and Note holder, but rather th
Green Treas the creditorj.e., beneficiary and Note holde Having no reason to think
that a loan servicer became a lender, Bféinad a good faith basis to question Greg
Tree’s status as the beneficiary of the Dekédrust and holder ofhe Note. Moreover,

had Plaintiff not filed an action to enjoithe trustee’s sale, she risked waiving “a
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defenses and objections to the sale” undlldR.S. 8§ 33-811(C). Therefore, Plaintiff

possessed “a good faith basis to dispute thleoaity of an entity toconduct a trustee’s

sale.” SeeSteinberger234 Ariz. at 136, 318 P.3d aB@ But the only entity that has

claimed authority to conduct a trustee’s sale is Green Tree.

C. Claims to Be Dismissed
Count One of the First Amended Comptaseeks declaratory judgment of th

following: the Corprate Assignment of Deeaf Trust, Ndice of Substitutia of Trustee,
and Notice of Default are void; the vorgcorded documentsiust be cancelled by
recordings at the Yavapai County Recordéd®ice; only the holder of the Note may
enforce the terms of the Note and acceletta¢ebalance; only the holder of the Note
protected by the Deed of Ttugs security; and only the ldar of the Note may initiate
foreclosure of the Deed of TriusAs found above, Plaintiff has a good faith basis to s
declaratory judgment regarding Green Tred@med authority tenforce the terms of
the Note and accelerate the balance, issagce of default, and issue notice d
substitution of trustee.

Count One also seekieclaratory judgment that “rnmarty may notice or re-notice

a trustee’s sale without provirggatus as Note Holder/Lendand true beneficiary under

the Note and Deed of Trusind otherwise complying with éhcontracts.” Under currenf
Arizona law, a beneficiary is not requiréd prove its status alSlote Holder/Lender
before a trustee may exercise the power of sale, but a defaubirgver with a good
faith basis to dispute the aotiity of an entity to conduca trustee’s sale may bring i
lawsuit to do so.Hogan 230 Ariz. at 586, 277 P.3d at 7&3ginberger234 Ariz. at 136,
318 P.3d at 430. In other words, after not€a trustee’s sale given, the burden is on
the borrower to plead a good faltasis that the trustee laciksthority to conduct the salg
before the purported editor is required to pwve it holds the Note.

Count Two fails to state a chaifor breach of contract. It alleges that “Defendar

have breached their contracts” with Plaink{f issuing the notice of default, substitution
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of trustee, and the trustee sale, and tHadfathe Defendants arbound in contractual
privity. As alleged, Countryigle is the only Defedant that executed a contract with
Plaintiff, Green Tree is not Countrywide’s successor to the contract, and Green Tjree
the only Defendant that issualde notices of default ansubstitution of trustee. As
alleged, none of the otheDefendants can be bound icontractual privity with
Countrywide, and none are liable for Greleee’s actions. Moreover, Count Two does
not allege any facts regardiilgw the alleged breach of coatt caused Plaintiff harm
beyond that caused by her loan default.

For the same reasons, Count Three failstébe a claim for brea of the duty of
good faith and fair dealing, wth arises from a contractual retanship. As alleged, only
Countrywide (and subsequenBBANA) had anycontractual obligations to Plaintiff, and
the other Defendants were not agents ofirfywide. MoreoverCountrywide did not
hide the identity of the trubeneficiary and Note Holderdnder or masquerade as the
party entitled to declare a default, acceleraté#iance, and take aefti to foreclose; and
Countrywide did not “allow” aother entity to declare a def§ accelerate the debt, and

initiate a foreclosure.

Count Four partially duplicates Count One, seeking a declaration that the recprde

Corporate Assignment of Deed Trust, Notice of Substituin of Trustee, and Notice of
Default are null and void. Tihe extent that Count Foulleges the recorded documents
are invalid and seeks to clear title undeR.S. 8§ 33-420, it states a claim upon whi¢h
relief can be granted.

Count Five alleges negligence per se dase conclusory allegations of statutony
violations by Green Tree andERS, but fails to allegeupporting facts. Further, it
duplicates portions of Count &0 During oral argument, Plaintiff's counsel indicated
that Plaintiff would like opportunity to amer@bunt Five, and leave to so with respect

to only Green Tree will be granted.
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Therefore, Plaintiff's claims for breach obntract and breach of the duty of goqd
faith and fair dealingj.e., Counts Two and Three, will be dismissed with prejudice.
Plaintiff's claim for negligence per se, @u Five, will be disnssed with leave to
amend, but only against Green Tree.

D. Parties to Be Dismissed
Defendants BANA and Countrywide moved to dismiss the First Amended

Complaint under Fed. R. Civ. P. 12(b)(5)dal2(b)(6) because Plaintiff failed to serye
BANA and because BANA and Countrywide weret involved in the 2013 foreclosuré

A1%4

D

process that is the subject this lawsuit. (Doc. 60.) Imesponse, Plaintiff stated sh
does not object to dismissing BANA frorthe complaint and responded to the
BANA/Countrywide motion only as it pertainne Countrywide. (Doc. 72.) Therefore,
all claims in this action against BANwill be dismissed with prejudice.

The First Amended Complaint does ndlege that Countrywide, MERS, of
Fannie Mae claim an interest in the Noted@r Deed of Trust or that any of them
directly caused to be recorded any falseudoents clouding title to Plaintiff’'s property—

only that they may have played a role iohain of events resulting in commencement |of

=4

trustee sale proceedings. In fact, it aleegémost no facts regarding allegedly wrongf
actions by these Defendants. Plaintiff @mis that Countrywa and Fannie Mae may
hold an interest in the Note and/or Deddlrust and Countrywide may possess relevant
documents or information, but does nallege any cause of action under whigh
Countrywide, MERS, or Fannie Mae would bable to Plaintif. The Complaint’s
deficiencies regarding Countrywide, MER&nd Fannie Mae cannot be cured with
additional factual allegations that are consisteith and do not contradict allegations i
the challenged pleadingSee United States v. Corinthian CollegéS5 F.3d 984, 995

=

(9th Cir. 2011). Thereforall claims in this action agnst Defendants Countrywide}

MERS, and Fannie Mae will be dismissed with prejudice.
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IT IS THEREFORE ORDERED that ¢hMotion to Dismiss First Amendec
Complaint by Defendants Countrywide Homeahs, Inc., and Bankf America, N.A.
(Doc. 60) is granted.

IT IS FURTHER ORDERED that Green Tree, Fannie Mae, and MERS’ Motio
Dismiss First Amended Compldir{Doc. 53) is denied ato Plaintiff's claims for
declaratory judgment and to clear title undeR.S. 8§ 33-420 agast Defendant Green
Tree Servicing LLC.

IT IS FURTHER ORDERED that Green Tree, Fannie Mae, and MERS’ Motio
Dismiss First Amended Complaint (Doc. 5R)ined by Defendant€ountrywide Home

Loans, Inc., and Bank of America,A\, is granted in part, as follows:

1. All claims in this action agaihdDefendants Countrywide Home Loans

Inc., Bank of America, N.A., Feddrhlational Mortgage Association, anc
Mortgage Electronic Registration &gms, Inc., are dismissed wit
prejudice.

2. Plaintiff's claims for breach of camict and breach of éhduty of good faith
and fair dealing against Defendane@n Tree ServicingLC are dismissed

with prejudice.

3. Plaintiff's claim for negligence per se agat Defendant Green Tree

Servicing LLC is dismissedith leave to amend.

IT IS FURTHER ORDERED that Plaintifhay file a further amended complair
by June 18, 2015 If Plaintiff does not file a further amended complaint by June
2015, the time for Defendant &mn Tree Servicing LLC to fila responsive pleading will
begin to run the next business day.

Dated this 3rd daof June, 2015.

N0/ s

Neil V. Wake
United States District Judge
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