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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

John Kristoffer Larsgard, No. CV-14-08092-PCT-SPL

Petitioner, ORDER
VS.

Charles L. Ryan, et al.,

Respondents.

Before the Court is Petitioneglohn Kristoffer Larsgard Petition for Writ of
Habeas Corpus pursuant to 28 U.S.C. § 2254 (Doc. 1). The Honorable James F. M
United States Magistrate Judge, hasued a Report and Recommendation (“R&R
(Doc. 13), recommending thahe petition be deed with prejudte. Petitioner has
objected to the R&R (Doc. 21). For the following reasons, the Court accepts and 4
the R&R, and deeis the petition.
| Background®

Petitioner was indicted iNavajo County Superior G@ot, Case Nos. CR20114
00780 and CR2011-00767, onatches of attempted second degree murder, aggrayv
assault, endangerment, and child abuse. (Det, Exh. DD.) Following a jury trial,
Petitioner was convicted of sicounts of aggravated as#taand one count of felony
endangerment. (Doc. 9-&xh. GG.) Petitioner was acdped on the two remaining

counts of aggravated as#aifDoc. 9-8, Exh. HH.) OrApril 24, 2012, Petitioner was

! No objection to the factual background, and therefore the Gdopts it summarily.
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sentenced to concurrent presumptive senteoicegher 7.5 or 3.5 years on the counts pf
aggravated assault, and a concurremtesee of 2.25 years on the charge [of
endangerment. (Doc. 9-8, Exh. NN.)

Petitioner filed a timely direct appeahdiin a MemorandurDecision issued May
7, 2013, the Arizona Court of Appeals affied Petitioner's convimns and sentences
(Doc. 9-9, Exh. SS&ate v. Larsgard, 2013 WL 1908037 (ArizCt. App. May 7, 2013).)
Petitioner filed a petition for reew by the Arizona Suprem@ourt (Doc. 9-9, Exh. TT)
which was summarily denied on Septen 16, 2013 (Doc. 9-9, Exh. YY).

Petitioner filed a timely federal haas petition (Doc. 1). In Ground One

Petitioner claims that his due process rigivsre violated wherhe did not receive
necessary medications which rendered himmmuetent to stand tiialn Ground Two,
Petitioner claims: (1) the state court violatesl due process rights by failing to preclude
a late-disclosed lab report amdsociated expert at trial; (2) the prosecution violated
Brady v. Maryland, 373 U.S. 83 (1963) by failing tobtain and didose the video
recording of his booking; an{B) the prosecution violate@rady when it failed to

disclose the fact that two of the victimhsd filed civil lawsuits against Petitioner. Iy

—

Ground Three, Petitioner claims that #ewas insufficient eviehce to support his
convictions. In Ground Four, Petitioner arguest te was persecutet the basis of his
national origin.

Following full briefing by the parties, the Magiste Judge issued an R&R
recommending that the petition be dismiss@bc. 13.) As to Petitioner's claims ir
Grounds One and Two, the R&Bund that Petitioner had failed to show that the Arizopa
Court of Appeal’s decision was contrary @, involved an unreasonable application pf
federal law, or that it was based onwareasonable determiian of the factsSee 28
U.S.C. 8§ 2254(d). The R&R furér concluded that Petitionert&aims in Grounds Three
and Four were procedurallyfdelted and barred from review.

I[I.  Standard of Review

A district judge “may accept, reject, or dify, in whole or inpart, the findings or
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recommendations made by the magistrate jud?@.U.S.C. § 636(b When a party files
a timely objection to an R&R, the district judge reviedesnovo those portions of the
R&R that have been “properly object to.” Fed. R. Civ. P. 72(bA proper objection
requires specific written objections teetfindings and recommendations in the R&e

United Sates v. Reyna-Tapia, 328 F.3d 1114, 1121 (9tkir. 2003); 28 U.S.C. §
636(b)(1). It follows that th€ourt need not conduct any rewi of portions to which no

specific objection has been ma&ee Reyna-Tapia, 328 F.3d at 112Xkee also Thomasv.

Arn, 474 U.S. 140, 149 (1985) (discussing thkerent purpose of limited review i$

judicial economy). Further, a parig not entitled as of right tale novo review of
evidence or arguments which aegsed for the first time in aobjection to the R&R, and
the Court’s decision to consider them is discretiondryted States v. Howell, 231 F.3d
615, 621-622 (9th Cir. 2000).

[I1. Discussion

Having reviewed the objected to recommendatasovo, the Court agrees and
adopts the Magistratdudge’s findings.

A. Medication

In Ground One, Petitioner argues that gt to due process was violated whe
he was denied medications previously présd by his physician for severe neck pa
and was provided incorrect or inadequate wegthn by jail medicastaff that “severely
impacted his ability to commurate with counsel, prevemtdim from reacting rapidly to
trial developments, sedated hiemd diminished his ability texpress emotions.” (Doc. 1
at 28.)

Under clearly established federal lathie conviction of adefendant who was
incompetent to stand trial violates due proc&assky v. United Sates, 362 U.S. 402,
403, (1960)Godinez v. Moran, 509 U.S. 389, 402 (1993). defendant is incompetent tq
stand trial if he “lacks the capacity to undarg the nature and object of the proceedir]
against him, to consult with counsehdato assist in preparing his defensBrope v.

Missouri, 420 U.S. 162 (1975). fbllows where the administian, discontinuation, or
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lack of medication affects or undermines a defendant’'s mental statiehna way that it
renders him incompetent to stand triale tbonviction of the defendant violates du
process.See Benson v. Terhune, 304 F.3d 874, 885 (9th ICi2002) (“Even were we to

assume that Benson had bemedicated without her infmed consent, she has ng

suffered any prejudice. She fails to estdbtisat her constitutional trial rights—including

the right to participate irher own defense - were afted or undermined by the
challenged medication.”);Pate v. Robinson, 383 U.S. 375, 388 n. 1 (1966
(distinguishing a procedural due process clrom “the simple claim that defendant wa
convicted while incompent during the trial”).

In the last reasoned decision resolving this cfathe Arizona Court of Appeals
found that “Larsgard Kd] failed to present edence demonstratinifpat the unidentified
medications that the jail medical staff provddieim significantly &ected his access to
counsel or his ability tparticipate in his own defense.” ¢b. 9-9 at 141, Exh. SS at 5.
According substantial deferea to the trial court's observations, the Court of Appe

reasoned that “[t]he trial court had the oppaity to observe Lagard throughout the

trial, and found that he was fully engagen the trial and was able to and did

communicate with counsel.” (ld.) It citedaththe trial court had observed that “Mr.

Larsgard was engaged fully ithe trial of his case, king notes, whispering with
investigators, testifying lucidly and cleadynd confronting [sic] wh counsel, and he did
not appear tired or out of it.” (Id.) The stateurt found that the recd “failed to support
his claims that the medications made hirstless, cloudy, unresponsive, nauseous, @
largely apathetic toward life; or severeijmpacted his ability to communicate witl
counsel, prevented him from reacting rapitthytrial developments, sedated him, ar
diminished his ability to expiss emotions.” (Doc. 9& 140, Exh. SS at 4.)

Reaching the merits of Ground Oneg tR&R found that Petitioner had failed t

2

decision that finally resobs the claim at issu&odoy v. Spearman, 834 F.3d 1078, 1084
(9th Cir. 2016); Amado v. Gonzalez, 758 F.3d 1119, 1130 (9th Cir. 2014jist v.
Nunnemaker, 501 U.S. 797, 804 (1991).

When assessing a state court’s detertiinathe Court looks to the last reasong
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point to evidence showing that his medioca regimen rendered him incompetent 1
stand trial, and therefore dmbt demonstrate that the apptdlaourt’'s decision was base
on an unreasonable determination of thets. (Doc. 13 at 18-19.) Petitioner objects
this finding, arguing the R&R “fails to progg account for all the actions undertaken k
the State that diminished aedoded Mr. Larsgard’'s competcy both leaihg up to and
during the trial.” (Doc. 21 at 2.) Petition@taims that the R&R either incorrectly
interpreted the facts or failed to give sufiat weight to the evidence of his allege
incompetence.

First, in his objection, R&oner points to his arraignemt, arguing “it was clear
there was something serioushyrong with Mr. Larsgard, ake provided a completely

incorrect name to the codrt(Doc. 21 at 3.)This evidence isunavailing. Even if

(0]

Y

{

assuming that Petitioner's false self-identification was a manifestation of fofcec

medication or the discontinuation of medioati he does not explain how this evident
undermined his competence to stand trial months I&gerWilliams v. Woodford, 384
F.3d 567, 609 (9th Cir. 2004) (“With the e@ption of the incident at the preliminar
hearing where Williams stood mute when questioioyg the court, an incident that migh
simply have been a lapseattention, the declarations dot point to any manifestation
of Williams’s incompetence ithe trial-court record.”).

Petitioner next objects by pointing to tfaet that he was placed on suicide wat

which he argues “shows that there were fmdssnental concerns dhwent unheeded by

Ce

ch

the court” and “[t]he fact that there is rdirect connection to the suicide watch and the

trial several months later, as the Magistratenfgoout, is not relevant.” (Doc. 21 at 5
The Court disagrees. Whether Petitioner wasvipusly suicidal orhad other mental
health issues does not, by operation, speakis ability to understand proceedings at

participate in his own defense at trisgdee United Sates v. Loyola-Dominguez, 125 F.3d

1315, 1319 (9th Cir. 1997) (“[not] eversuicide attempt inevitably creates a doubt

concerning the defendant’'s coetpncy.”). Because the side watch in of itself is

insufficient to show incompetency and Petitioner, as statdteiR&R, “proffers nothing

)
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to relate his condition at the time of thaicide watch in October, 2011 to his ment

condition at the time of trial iMarch, 2012,” this argumerd rejected. (Doc. 13 at 16.)
Petitioner further objects to the R&R orethasis that it incoro#ly interprets the

statements he made before the trial cowurhjch he contends is evidence that h

medication regimen impaired his cognitive abilities at trial. He cites:

Mr. Larsgard told the court heas not given medication for
5-6 days, then given differemhedication that was “much
weaker that he did not “react teell.” R&R at 14. He said it
“really hurts all the time and is distracting”, and told the court
he was experiencing “a lot mopain.” Id. at 15. These are all
indicative of the fact that M Larsgard was suffering from
]go”nstant severe pain witthe cognitive impament that
ollows.

(Doc. 21 at 4.) This objectios rejected. As addressedtire R&R, Petitioner’s assertion
that the record of Bisymptoms is evidena& cognitive impairment is conclusory an
unsupported.

Rather, the evidencaeyhen taken as a whole, lles Petitioner’s allegations ang
supports the Arizona Court édfppeal’s determination. Theaerd reflects that Petitionef
had a rational understamndj of trial proceeding and abilitp participate meaningfully in
the process. While there were ongoing clmgless concerning his medications, neither t
defense nor the prosecution raised any issues regarding his comp&ser8enson v.
Terhune, 304 F.3d 874 (9th Cir. 2002 ernandez v. Yist, 930 F.2d 714, 718 (9th Cir
1991) (finding it “significant that ‘the trlgjudge, government counsel, and [defen
counsel] ... did not perceive reasomabtause to believe [the defendant] w

MM

incompetent™). Petitioner gaviengthy and ogent trial testimony it reflects that he
had a sufficient ability to undeesd proceedings and to assistiefense; his testimony is
inconsistent with his claims that his dieation regimen rendered him incompetent
stand trial.

In support of his argumen®etitioner requests in his @gfion that the Court take
judicial notice of the affidavit of his treatinghysician. Even if the Court were to tak

judicial notice of the affidavit, it offersno support for Petitioner's arguments. Th
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affidavit neither opines that physical “pacan have severdfects on cognition,” nor

does it explain how or if Petitioner's medtion regimen affecteldis cognitive abilities

at trial. See Williams, 384 F.3d at 609 (rejecting thegsificance of expert declarations

because they “[did not] describe howhdt petitioner’s] probable mental impairmer
interfered with his understanding of the proceedings against him ....”). Rather
affidavit offers only that Petitioner hadeén previously presibed opioids and
benzodiazepines, and his prescriptions haehbeffective for pain management “witl
little cognitive impairment.” (Doc. 21-1.)

In short, Petitioner has failed to shovathhe decision of the Arizona Court O
Appeal was contrary to or an unreasonadgelication of clearly established Supren
Court precedent, or that the state court'siglen rested on a finding of fact that i
objectively unreasonablé&ee Lambert v. Blodgett, 393 F.3d 943, 972 (9th Cir. 2004
Taylor v. Maddox, 366 F.3d 992, 999 (9th Cir. 2004 finding Petitioner had failed to
establish that his medication regimen haddezed him incompetend stand trial, the
Arizona Court of Appeals considered thdewant factors such as the trial court
observations of his deraror, Petitioner's conduct at tri@nd his ability to participate in
his defenseSee Rigginsv. Nevada, 504 U.S. 127137-38 (1992).

On federal habeas review, Petitioner has adduced any ewtice showing that
he was under the influence af drug that affected his mental capacity or that f
discontinuation of medations interfered with his abilitto understand the proceeding
or assist counsel in presenting a defeBse28 U.S.C. § 2254(€)). Nor does Petitioner
point to any actual evidence that might segjgthat the substance of his own testimor
his interaction with counsel, or his compreten at trial was actually compromised b

the administration or dismtinuation of medicationg.

3 In his objection, Petitioner contends thia¢ State put him “into a stun belt witl

absolutely nodgrounds to dsm” which “diminished Petitiner’s ability to communicate
his concerns due to the pdsBty of being shocked.” (Dac21 at 5.) Because Petitiong
raised this claim for the firdtme in his reply, passingly aorporates it into a different
claim, and fails to identify anportion of the record in @port of it, this claim and
objection is summarily rejected.
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Petitioner having offered onlunsupported conclusory allegations, and failed
present facts that create a real and subatadoubt as to hisompetency, Petitioner’s
incompetency claim is in§ficient to warrant furtheevidentiary developmentCf. U.S v.
Howard, 381 F.3d 873, 881 (9th ICi2004) (“The record reveathat Howard was unde
the influence of a powerful narcotic drug tleatuld have affected his cognition; the on
guestion is whether it actually did. That beuld have been rendered incompetent, 3
specifically and credibly claims to have beeniscsufficient to tip the scales in favor g
an evidentiary hearing on this aspect of hiaim.”). Therefore, Petitioner's claim ir
Ground One fails on the merits.

B. Lab Report and Expert

In Ground Two, Petitioner @ims that he was denietle process wdn the trial

to

y
nd

court failed to preclude a late disclosed rlaport and associated expert that showed

Petitioner had drugs presenthis system at the time he was arrested. (Doc. 1 at 30.)

In considering this claim on appeal, thezona Court of Appals found that the
trial court’s ruling was not an abuse discretion in failing to impose a discover
sanction on the prosecution for the late disate and preclude use of the lab report
trial. (Doc. 9-9, Exh. SS.) BhR&R concluded that even Hetitioner had failed to show
that the trial court’s decision was erroned®etitioner had offered nothing to suggest th
the state court’s actions were so egregipugiong that it amounted to a denial of dy
process. (Doc. 13 at 24.) Petitioner objects to thinclusion on the basis that the R&
erred in “dismiss[ing] the impact” of the late disclosure, in that it had “changed
posture of the case on the eve of trial.” (Doc. 21 at 7.)

“[Flederal habeas corpus relief doaot lie for errors of state law[’ewis v.

4 The R&R alternatively finds that Petitioner’'s challenge to the trial cou

treatment of the late disclosure of the laport and expert failed construed as a spe¢
trial claim or a state law claim. €hR&R additionally addresses whetllee prosecution

violated Petitioner’s del process rights und&rady v. Maryland, 373 U.S. 83 (1963) by
the late disclosure of the lab report and expert witness. BePatisener did not raise
these claims in his habeas petitisee(Doc. 1 at 30-31) and, witBxception of the state

law violation, did not Bresebrthem on direct appe Doc. 9-9, Exhs. OO, SS), the

Court does not reach Petitioner’s objectionthay relate to these alternative theories.

8
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Jeffers, 497 U.S. 764, 780 (1990), and “it is ribé province of a federal habeas court [to
reexamine state-court determioas on state-law questionsEZstelle v. McGuire, 502
U.S. 62, 67-68 (1991). For purmssof federal habeas review, a trial court’s admissior} of

evidence may deny due process of law where it is “so extremely unfair” that it “violates
fundamental conceptions of justic®obwling v. United Sates, 493 U.S. 342, 352 (1990)
see also Perry v. New Hampshire, 132 S.Ct. 716, 723 (201Zngle v. Isaac, 456 U.S.

107, 119 (1982)Lisenba v. People of Sate of California, 314 U.S. 219, 228 (1941
(federal courts “do not sit to review state daotion on questions difie propriety of the
trial judge’s action in the axission of evidencel[,]” but looto whether the admission of

evidence “so infused the ttaith unfairness as to deny due process of law.”).

—

First, as addressed by the Arizona GairAppeals, the lab report was relevant.
Cf. Jammal v. Van de Kamp, 926 F.2d 918, 920 (9tRir. 1991) (the admission of
evidence violates due procesdyowhen there are npermissible inferences that can Qe
drawn from the evidence). “Thesdts were [] important to éhState’s case because they
demonstrated that oxycodorsnd three types of muscle relaxants were present in
Larsgard’'s bloodstream, thereby providiagpossible explanation for his aggressiye
driving during the incident.(Doc. 9-9, Exh. SS.) Petiner did not aver that the
prosecution had acted in bad faith. Ratl#re State had timely disclosed that it wgs
waiting for the lab results, antie disclosure wagsot a surprise tdarsgard when he
received them shortly before trial.” (1d.)

Second, the admission of the lab repadid not encumber Petitioner’s right tq
present a complete defenSee Taylor v. Illinois, 484 U.S. 400, 410 (1988Fhambers v.
Mississippi, 410 U.S. 284, 302 (1972Pennsylvania v. Ritchie, 480 U.S. 39, 56 (1987).

As observed by the ArizonaoQrt of Appeals, the court ntnued the trial to allow

7

defendant additional time tprepare. Petitioner was aff@d time to iterview the
witness who would testify about the resulisd was afforded time to obtain his own
expert witness. At trial, Petitioner’'s prieatphysician testifiecconcerning the drugs
which he had prescribed Petitioner. (D6e5, Exh. DD, Tr. 3/22/12 at)sPetitioner fails
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to identify what other action heould have taken to rebutdlstate’s expert opinion hadl
the evidence beedisclosed earlier. Nor does Petitiosgiow that, evelf assuming that
the admission of evideneeas unconstitutional, the trial erreesulted in actual prejudice
See Davisv. Ayala, 135 S.Ct. 2187, 2197-98 (2015).

Therefore, having failed to show thhe Arizona Court of Appeals unreasonably
applied clearly established federal law, Petiéir's claim concerning the late-disclosed
lab report and expert witness fails on the merits.

C.  Videotape

In Ground Two, Petitioner next claimsatithe prosecution wilteld evidence that
was exculpatory in violation ohis federal constitutional rights und@rady v. Maryland,
373 U.S. 83, 87 (1963).

At trial, Winslow Police Officer AliciaVlarquez testified that while Petitioner was
in a holding cell following hisrrest, he advised her that\Wwanted to gie only a written
statement (Doc. 9-5, Exh. BB, Tr. 3/21/1218%), and that Petitioner fluctuated betwegn
being “real calm” and being “irate or aggséve” (Doc. 9-5, Exh. BB, Tr. 3/21/11, at
140). Officer Marquez acknowledged that #hevere security camas in the location
where Petitioner had been detained. Petitionemsldhat the State failed to disclose both
the content of Officer Marquez’s testimongdathe video of the events in the booking
room.

Under clearly established federal laa/,defendant has a due process right|to
favorable evidence in the pexsution’s possession that is nraeto guilt or punishment.
Brady v. Maryland, 373 U.S. 83, 87 (1963)n order to establish Brady violation, “a
defendant must show that: (ff)e evidence at issue is favorable to the accused, either
because it is exculpatoor because it is impehing; (2) the evidence was suppressed|by
the government, regardless of whether the saggon was willful oinadvertent; and (3)
the evidence is materiab the guilt or innocere of the defendant.United Sates v.
Sedaghaty, 728 F.3d 885, 899 (9th Cir. 2013) (citifdyady, supra). “[E]vidence is

material ‘if there is a reasonable probabilitatthhad the evidenceebn disclosed to the

10
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defense, the result of the procewgdiwould have been different.3rickler v. Greene,
527 U.S. 263, 28(1999) (quotindJnited States v. Bagley, 473 U.S. 667, 676 (1985)).

In its decision, the Arizona Court ofpfseals found that Petitioner had “failed to
demonstrate ®rady violation with respect to theobking tape.” (Doc. 9-9, Exh. S8))
The R&R concluded the same.tiflener objects to the R&R’s rejection of this claim on
the basis that the evidenags not favorable to him.

First, the Court agrees with the R&Rathto the extent Petitioner challenges the

prosecution’s failure to disclose the aigated testimony to be offered by Office

=

Marquez, that does not constitut®iady violation. The testimony was not exculpatony
or impeaching. Petitioner does not claim the fact that Marquewould testify was not
disclosed to the defense.

Second, even if assuming that a videpe of Petitioner irthe booking room
following his arrest exists, the video shlowhis demeanor, and that footage would
impeach the credibility of the testimony o#e by Officer AleciaMarquez, or would
show Petitioner acting in some favorabitenner, Petitioner fails to show that the
evidence was material. At trial, the Stad#fered numerous witnesses who testified
concerning the incidents and their eb&tions of Petiiner's demeanorSge e.g., Doc.
9-3, Exh. Z,Tr. 3/15/12, at 107-77; 178-205, 232; Doc. 9-4, Exh. AA, Tr.

5

The court reasoned:

First, he has failed to demonstrate the existence of a “booking
tape” that would have cldg shown his demeanor or
captured his remark that heould make only a written
statement. The evidence did sbbw that the security camera
was focused on Larsgard, that it was turned on, or that the
tape was retained after thaght. Second, he has failed to
demonstrate that, had the bouak tape shown his demeanor
or captured his remarks, the evidence would have
contradicted the officer's testimy. Finally, he has failed to
demonstrate a reasonalgrobability that, esn if the tape had
contradicted this officer's sémony, the result of his trial
would have been any different. Qinis recordwe find that
Larsgard has failed to demdrste a Brady violation with
respect to the booking tape.

(Doc. 9-9, Exh. SS at 9.)

11
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3/16/12, at 7-62, 64-99, 1Mk, 127-56, 157-199; Doc. 9-Bxh. BB. Tr. 3/21/12,
at 33-69.)Nothing has been offered which migkad to the conclush that the video
would have affected the jury®nding concerning his behaoni or state of mind during
the relevant events such thatvould undermine confidenda the outcome of the trial.
Cf. Shelton v. Marshall, 796 F.3d 1075, 1089 (9th rCi2015) (finding prosecution’s
suppression of impeachment evidence undermuoafidence in theutcome of the trial
where it involved the only witness who providdirect evidence #t the murder was
deliberated and premeditated)The mere possibility thatan item of undisclosed
information might have helped the defense, or might have affected the outcome
trial, does not establish ‘materiality’ in the constitutional sendeS’ v. Agurs, 427 U.S.
97, 109-10 (1976). Thereforthis claim in Ground Tw also fails on the merits.

D. Remaining Claims

In his objection, Petitionetoes not object to the R&Rfinding that his claim in

Ground Two as to the non-disclosure @il lawsuits lacks merit. Further, while

Petitioner's objection reiterates the underlylagis for his claim in Ground Three, he

makes no reference or objects to the R&Rsaatusion that his claims in Grounds Thre
or Four are procedurally defaultechca barred from review. Therefore, no prop
objection having been made, and finding RR&R is well-taken on review, the Couf
summarily adopts the Magiate Judge’s findings as these remaining claims.
1. Conclusion

Having reviewed the recoas a whole, and findingone of Petitioner’s objectiong
have merit, the R&R will badopted in full. Accordingly,

IT ISORDERED:

1. That Magistrate Judge Metcalf's @t and Recommendation (Doc. 13)
accepted andadopted by the Court;

2. That the Petition for Writ of Habe&3orpus pursuant to 28 U.S.C. § 225
(Doc. 1) isdenied and this action idismissed with prejudice;

3. That a certificate of appeddility and leave to proceed forma pauperison

12
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appeal arglenied; and
4, That the Clerk of Court shakrminate this action.
Dated this 21st day of December, 2016.

Honorable Steven P. LgZan

United States District

13
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