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escott Unified School District No. 1 Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jalynn Bacon-Dorow, No. CV-14-08096-PCT-DGC
Plaintiff, ORDER
V.

Prescott Unified School District No. 1,
Defendanh

Defendant Prescott Unified School Distridd. 1 moves to dismiss Plaintiff Jalyn
Bacon-Dorow’s complaint pursuito Rule 12(b)(6). Doc. 10Defendant first asserts
that Plaintiff's complainis barred by res judicatdd. at 3. In the alternative, Defendan
argues that Plaintiff is not a difeed individual under the ADA.Id. The motion is fully
briefed and no party has requested oral argimPocs. 10, 16, 17. The Court will gran
Defendant’s motion.
l. Background

Defendant employed Plaintiff as aart teacher from January 1995 throug
June 30, 2012. Doc. 1, 1 9. Plaintiff suffexam a physical impairment in her back tha
substantially limits activities sin as walking, sinding, sitting, lifthg, bending, and
raising her armsld., {1 10-11. Plaintiff underwent back surgery in June 20d1.9 12.

In July 2011, Plaintiff met with hewupervisors and requested accommodation
her disability. Id. at 13. Plaintiff's proposed acconodation would have modified he
schedule to half days and required Defendarttire a second part-time art teacher f

the rest of the dayld., T 13. Defendant initially agee to attempt the accommodatio
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with the understanding that if Defendand diot find a second patime teacher during
the first semester, Plaintiff euld be required to take leave during the second seme
Id., 1 14.

Plaintiff worked the redwed schedule for roughone month, beginning with hel
return to work in late Jul011 throughAugust 31, 2011.d., 11 16, 24. Plaintiff claims
that Defendant did not accommaeleher disability to the éent they had agreed, an
instead required a more rigus schedule including dends that Plaintiff perform
morning duties once a week, geaplapers from the afternoon classes, and work as n
as six hours a day.ld., I 17. During the first weelof August 2Q1, Defendant
“interrogated” Plaintiff regarding the precise cause of her disabilly, § 21. On
August 30, 2011, Defendant informed Plainsiffe would no longer be permitted to wor
half days, “threatened” terminating Plaffis employment, ad began “aggressive
advertising” in search dd full time replacementld., §{ 22-23. On about September
2011, Plaintiff began suffering panic attackd. at 25. The frequenand severity of the
attacks have prevented Plafhfrom returning to work.Id., § 25-26.

On September 8, 2011, Dattant sent a letter to staff and parents disclos
confidential medical informatimabout Plaintiff's disabilityand incorrectly claiming that
Plaintiff intended to resign heposition for medical reasondd.,  27. In the following
weeks, Defendant required that Plaintiff turn in her ke&ys { 28), deleted or destroye
computer files containing Plaintiff's teadlg plans and instructiohmaterials developed
through years of teachingd(, § 29), and denied Plaintiiccess to her school ema
account and softwared(, § 30).

On November 25, 2011, Plaintiff fdea charge with the Equal Employmer
Opportunity Commission (*EEOC”), numbered#i6-2012-04893 (théDiscrimination
Charge”), alleging that Defendant engagedmtawful disability-based discrimination in
violation of the Americans with Disdlties Act (“ADA”). Doc. 16 at 1.

In April 2012, at Plaitiff's request, Defendant extded Plaintiff's leave until
June 30, 2012. Doc. 1, 1 31n May of 2012 Defendant made &htiff's temporary
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replacement a permanent employee to fillifitiff's position, anddisposed of numerous
works of art Plaintiff had either created otleoted throughout her career as a teachet
be used as instructional aids, @sglans, projects, and sampldd., {1 32-33. In June
2012, Defendant chose not ¢éxtend Plaintiff's contracof employment for the 2012,
2013 school yearld., T 35.

On June 15, 2012, Plaintiff fled @=ond charge with the EEOC, numbered 54

2012-02411 (the “Retaliatio@harge”). Doc. 16 at 1.0n November 29, 2012, the
EEOC issued Plaintiff a right-to-sue lettéhe “Retaliation Letter”) regarding her

Retaliation Chargeld.
On February 27, 2013, Plaintiff brougdit in this Court against Defendant bass

on her Discrimination Charge, using the RetalialLetter to establish jurisdictiond. at

1-2; Doc. 10 at 2. On @aber 30, 2013, Judge Wake held that Plaintiff's laws

regarding her Discrimination Charge wagpature because the EEMad not issued a

right-to-sue letter for the Discrimination Charg@acon-Dorow v. Prescott Unified Sch.

Dist., No. CV-13-08039-PCT-NVW, 2013 WL 58343, at *2 (D. Ariz. Oct. 30, 2013).
Plaintiff submitted a proposed amended ctaimp, aiming to properly sue Defendar
based on the Retaliation Charged the Retaliation Letterld. at *3. The proposed

amended complaint alleged Defendant engageanlawful retaliation against Plaintiff

after she filed the Discrimination Charglel. Judge Wake held that none of Defendant

alleged acts from the proposed amended d¢aimpcould be found to be unlawfu
retaliation against Plaintiffld. On December 24, 2013, after granting Plaintiff a secc
chance to file an amended comptaJudge Wake held thatdtiff failed to allege facts
that would support a claim of unlawfoktaliation against Defendant. Ord&acon-
Dorow v. Prescott Unified Sch. DistNo. CV-13-08039-PCT-NVW, Doc. 21 (D. Ariz
Dec. 24, 2013).

On March 13, 2014, Plaintiff received another right-to-sue letter

“Discrimination Letter”) from the EEOC, thisne regarding the Discrimination Charge.

Doc. 1 at 1. On June 16, 2014, Plainbifdbught suit against Defendant alleging unlawf
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disability-based discrimination and assertthgt the Discrimination Letter establishe
jurisdiction. Doc. 1. Defendant filatie present motion to dismiss. Doc. 10.

[I.  Analysis

Defendant argues that Plaintiff’'s actionbarred by res judicata. Doc. 10 at 8.

“The doctrine of res judicata provides thatfinal judgment on the merits bars furthg
claims by parties or their privies $&d on the same cause of actionlfi re Schimmels
127 F.3d 875, 881 (9th Cir. 1997) (quotidgntana v. United State440 U.S. 147, 153
(1979)). Thus, res judicata applies “wheneverghs (1) an identity of claims, (2) a fing
judgment on the merits, and (3) privity between partiedhoe-Sierra Pres. Council,
Inc. v. Tahoe Reg’l Planning Agenc322 F.3d 1064, 1077 (9th Cir. 2003) (quotin

Stratosphere Litig. L.L.C. v. Grand Casinos, In298 F.3d 1137, 1143 n.3 (9th Cirn.

2002)). Identity of claims ests when two suits “arise from the same transactio
nucleus of facts."Owens v. Kaiser Foud. Health Plan, In¢.244 F.3d 708714 (9th Cir.
2001) (internal quotation maskand citation omitted). Disssal for failure to state g
claim is a dismissal on the merits for res judicata purpoSte=wyart v. U.S. BancorR97
F.3d 953, 956 (9tiTir. 2002).

Plaintiff does not dispute that her claimthis case arises from the same nucle
of facts as her previous action (Doc. 16 abB)hat Judge Wake entered a final ruling (
the Retaliation Charge (Doc. 16 at 4). rNtmes she dispute that the parties in bqg
actions are identical. Plaintiff instead argtiest this action is ndbarred by res judicatg

because the EEOC had not resol\the Discrimination Charger issued a right-to-sue

letter when Judge Wake ruled, and theu@aherefore could not render a binding

judgment as to those claims. Doc. 16 at 3.

The Ninth Circuit has heJchowever, that “Title VII Ghims are not exempt from
the doctrine of res judicata where plaintiffave neither sought a stay from the distri
court for the purpose of pursuing administra remedies nor attempted to amend th
complaint to inalde their Title VII claims.” Owens 244 F.3d at 7145. Plaintiff did

not attempt to stay her first action for thegese of pursuing a right-to-sue letter on tf
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Discrimination Charge, and heurrent claim is not shieldefilom res judicata simply
because she had not exhausted administrative remedies before resolving the previg
action. See Idat 715.

Nor is Plaintiff's action saved by thact that Judge Wakaddressed only the
Retaliation Charge. “The doctrine of res pata is motivated primiy by the interest in
avoiding repetitive litigation, conserving juthl resources, and preventing the moi
force of court judgmentsom being undermined.Int’l Union of Operating Engineers-
Employers Const. Indus. Pension, [#ae & Training Trust Funds v. Kajr994 F.2d
1426, 1431 (9th Cir. 993) (citations omitted).“For this reason, res judicata bars n
only all claims that were actually litigated, lal$o claims that ‘could have been assertq
in the prior action.”Id. Plaintiff's prior lawsuit clearlyarose out of the same nucleus
operative facts as this action, and the claasserted in this action, although based
different legal theories, are therefore barr&de Owen244 F.3d at 714 (“Although the
current action also alleges retaliation and hostile work environment, these are all g
for recovery which could have been assertedether they were or not, in a prior su
between the same parties . . . on thmeesaause of action.”) (citation omitted@regory v.
Widnall, 153 F.3d 1071, 1074 (9th Cir.1998) (halglithat res judicata bars consideratic
of a hostile work environment claim that cohlalve been raised anprior action between
the same parties).

IT ISORDERED that Defendant’s motion to dismiss (Doc. 10yianted. The
Clerk is directed to enter judgment Defendant and terminate this action.

Dated this 10th day of November, 2014.

Danils Gl

David G. Campbell
United States District Judge

! Because this case is barred by res judice Court will noteach the question
of whether the complaint states a claim for relief under the ADA.
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