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V.

Anthony L. Rodrigues,

Charles L. Ryan, et al.,

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Plaintiff,
ORDER

Defendants.

Plaintiff Anthony L. Rodrigues, who igurrently confined in the Red Rock

Doc. 104

SKC

No. CV 14-083#1-PCT-DGC (ESW)

Correctional Center (RRCC) in Eloy, Adma, filed a pro se civil rights Complaint
pursuant to 42 U.S.C. § 198®d the Americans with Disaity Act (ADA) (Doc. 15).

Pending before the Court are (1) “Plaifgif Motion for Preliminary Injunction and
Emergency Temporary Restraig Order” (Doc. 21), (2) “Bfendants Ryan and Diaz’s
Rule 12(b)(6) Motion to Disms Plaintiff's Second AmendeComplaint” (Doc. 29), and
(3) “Defendants’ [Ryan, Diaz, Marquardand Rider’'s] Motion toDismiss Plaintiff's

Second Amended Complaint” (Doc. 66).

The Court will deny Plaintiff's Motion fo Preliminary Injunction for lack of

part and deny in part Dafdants’ Motion to Dismiss.

jurisdiction, deny as moot Defendants Ryawl ®iaz’s Motion to Dismiss, and grant it
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l. Background

This action arises from alleged constibm@al and ADA violations that occurreq

while Plaintiff was incarcerated at the Agiza State Prison Complex (ASPC)-Kingmap.

(Doc. 15.) In his two-courtsecond Amended Complaint,aititiff names as Defendants
Charles L. Ryan, Director ahe Arizona Department d@orrections (ADC); R. Scott
Marquardt, President and CE®Management Training Cporation; Tara R. Diaz, ADC
Contract Beds Bureau Director; and nitda Rider, Warden at ASPC-Kingman’
Hualapai Unit. Id. at 2.) Plaintiff seeks monetaipjunctive, and declaratory relief, and

punitive damages.Id. at 11.) On screening pursuan2® U.S.C. 8 915A(a), the Court

determined that Plaintiff stated Eighth Anmdment and ADA claims in Count Two and

directed Defendants to answer these claifidc. 16.) The Court dismissed the clain
in Count One and the remaining claims in Count Twd.) (

Plaintiff's claims in Count Two are bak®n the following allgations. Plaintiff
has a documented cardiac condition for whichisheeceiving treatment. On Novembe
26, 2013, Plaintiff was sanctioned for two unexauiabsences from a life skills class. A
a result, Plaintiff lost his preferred housiagd was reassigned to a two-man bunk in {

rear of the dorm, near where inmates smpkdespite ADC policies prohibiting indoo

smoking. After his housing reassignment, itiéfi was hospitalized at least twice due {0

the effects of second-hand smoke. PIl#isbught a “reasonable accommodation” fro
Defendants. In particular, he made redquesom at least Janna 2, 2014 to be
reassigned to a new bunk away from the smgkibut he was not moved to a new bunkK
apparently away frorthe smoking — until Jun2014. (Doc. 15.)
I. Plaintiff's Motion for Injunctive Relief

In his Motion for Injunctive Relief, Plainfialleges that followng a July 2015 riot
at ASPC-Kingman, he was trapsfed to RRCC, and, as a result, he lost access to |
reference materials and his tr@eparation journal and casetes. (Doc. 22 at 3.) He
further alleges that he has been subjectatidcsame ADA violations he encountered

ASPC-Kingman, including lack of access toakm free housing andutdoor recreation,
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and, as a transferee, he is not givgnat access to RRCC's legal library as are ndg
transferred inmates.ld)) Plaintiff alleges that all of his efforts to resolve these iss
with RRCC officials have failed to prale any relief, and th lack of response
contributed to his hospitalizan on August 11, 2015.1d.)

Plaintiff requests that & Court “enjoin the Defendant(s), Defendants’ Age
[and] Contract Representatives or Appointeesnmediately provide the Plaintiff acces
to non-punitive smoke free housing and outdoor recreatidropportunities enjoyed by
similarly situated individuals &laintiff's current place of itarceration.” (Doc. 21 at 1-
2.) He additionally requests that Defenamnd their agentbe restrained from
(1) transferring Plaintiff from his current gde of incarceration without first seekin
permission from the Court, (2) taking any hetimry actions against Plaintiff or thosg
who provide him material support in this actj and (3) interfering with Plaintiff's acces
to the Court, right to discovery, and accésslegal reference materials necessary
advance his claims.ld. at 2.)

A. Legal Standard

“A preliminary injunction is ‘an extraordary and drastic rendg, one that should
not be granted unless the movant, by a cleawsiy, carries the buesh of persuasion.”
Lopez v. Brewer680 F.3d 1068, 1072 {9 Cir. 2012) (quotingMazurek v. Armstrong
520 U.S. 968, 9721097) (per curiam)see also Winter v. Natural Res. Def. Council,,In
555 U.S. 7, 24 (2008) (citatm omitted) (“[a] preliminary ijunction is an extraordinary|
remedy never awarded as of right”). A pl#f seeking a preliminary injunction mus
show that (1) he is likely to succeed on therits, (2) he is likely to suffer irreparablq
harm without an injunction, (3) the balanoé equities tips in his favor, and (4) a
injunction is in tlke public interest.Winter, 555 U.S. at 20. “Buif a plaintiff can only
show that there are ‘serious questionsngoto the merits'—a lesser showing thg
likelihood of success on the merits—then aipn@ary injunction may still issue if the
‘balance of hardships tips sharply iretlplaintiff's favor,” and the other twdVinter
factors are satisfied.’'Shell Offshore, Inc. v. Greenpeace,.]Jit09 F.3d 1281, 1291 (9th

n-

LIeS

S

[(®)

\D

)

[

117

-

n




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

Cir. 2013) (quotincAlliance for the Wild Rockies v. Cottre632 F.3d 1127, 1135 (9th
Cir. 2011)). Under this serious questions variant ofheter test, “[tlhe elements . . .
must be balanced, so that a strongeowsng of one elemenmay offset a weaker
showing of another.’"Lopez 680 F.3d at 1072.

Regardless of which standard applies,ttovant “has the burden of proof on eac¢

element of the test."See Envtl. Council of Sacramento v. Slal&4 F. Supp. 2d 1016
1027 (E.D. Cal. 2000). Further, there ika@ghtened burden where a plaintiff seeks
mandatory preliminary injunain, which should not be gread “unless the facts and lav
clearly favor the plaintiff.” Comm. of Cent. Am. Refugees v.,IN$5 F.2d 1434, 1441
(9th Cir. 1986) (citation omitted).

The Prison Litigation Reform Act impes additional requirements on prisong
litigants who seek preliminary injunctive rdliagainst prison officials and requires th:
any injunctive relief be narrowldrawn and the least intrugiimeans necessary to corre
the harm. 18 U.&. 8§ 3626(a)(2)see Gilmore v. Peoplef the State of Cagl220 F.3d
987, 999 (9th Cir. 2000).

A court may issue an injunction agaiashon-party only where the non-party ac
In active concert or participatn with an enjoined party. Fed. R. Civ. P. 65(d)(2)
preliminary injunction only bids those who receive actuabtice of it by personal
service or are parties, their officers, agerservants, employees, and attorneys, 4
persons in active concer3ee Zepeda v. INS53 F.2d 719, 727 {9 Cir. 1984) (“A
federal court may issue an injunction if itshpersonal jurisdictiomver the parties and
subject matter jurisdiction over the claim;miay not attempt to determine the rights
persons not before the court.8ge also Zenith Radio Carp. Hazeltine Research, Inc.
395 U.S. 100110 (1969).

B. Discussion

Defendants Ryan and Diazgue that Plaintiff's Motio must be denied becaus
(1) Plaintiff seeks relief outside the operativenpdaint, and (2) Platiff fails to establish
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the necessary elementsjiistify injunctive relief. (Doc85.) For the reasons that follow,

the Court finds the first argumeditspositive and wildeny the Motion.
According to Plaintiff’'s allegations, RRC€ a private prison under contract wit
ADC to which Plaintiff was transferred in Iyu2015. (Doc. 22 at 1, 3.) Thus, th

D

injunctive relief Plaintiff seekat RRCC in the form of a bunk reassignment, restrictigns

on transfer, and access to legal materials msptetely separate from the relief he see
for Defendants’ alleged violations at ASP@igman in the Secordimended Complaint.
Plaintiff appears to rely on ¢hasserted factual similaritie$ the alleged indoor smoking
at both prisons as a basis feeking injunctive relief at his cxent place of confinement,
But absent any facts causattgnnecting the actions of Deigants in this action to the
alleged violations at RRCC, mere similardfypotential future claims does not authoriz
the Court to order relief outside the scopethad current action.A court’s equitable
power lies only over the merits of the casecontroversy before it. When a plaintiff
seeks injunctive relief Is&d on claims not pled in the complaint, the court does not |
the authority to issel an injunction.” Pac. Radiation OncologyLLC v. Queen’s Med.
Ctr., 810 F.3d 631, 633 (9th Cir. 2015ee alsoDe Beers Consol. Mines v. Unite
States 325 U.S. 212, 220 (1945) (preliminamgjunctive relief is inappropriate for
matters “lying wholly outsidehe issues in the suit.”)The Court will deny Plaintiff's
Motion for Injunctive Relief fo lack of jurisdiction.
lll. Defendants Ryan and Diaz’s Motion to Dismiss

Defendants Ryan and Diaz filed thétotion to Dismiss on October 9, 201}
(Doc. 29), before the Court issued a Schedurder in which it gee Defendants until
December 21, 2015 to file any trems to dismiss. (Doc. 3&t 3.) On November 24,
2015, Defendants Ryan and Diaz filed a Motio Stay, requesting that the Court stj
the pending Motion so they and Defendaktarquardt and Rider could file a singl
motion to dismiss. (Doc. 53.) The Courtgted the Motion to Stay (Doc. 70), and &

Defendants filed a single Motion to Dismiss Dacember 21, 201@oc. 66). Because
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that Motion supersedes Ryan’s and Diga'®r Motion, the Courwill deny Defendants

Ryan and Diaz’s Motion to Dismiss as moot.

IV. Defendants’ Motion to Dismiss

A. Motion to Dismiss Legal Standard

A Rule 12(b)(6) motion to dmiss tests the legal sufficenof the claims alleged
in the complaint. lleto v. Glock, Ing. 349 F.3d 1191, 1199200 (9th Cir. 2003).
Dismissal of the complaint, @any claim within it, may b&ased on either a “lack of 3
cognizable legal theory’ or ‘the absencesuoffficient facts alleged under a cognizab
legal theory.” Johnson v. Riverside Healthcare Sys., bBB4 F.3d 11161121-22 (9th
Cir. 2008) (quotingBalistreri v. Pacifica Police Dep’'t901 F.2d 696, 699 (9th Cir
1990)). “[A] complaint must contain sufficient factual matter, accepted as true, to ‘st
claim to relief that is plausible on its faceId. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)). A claim isapkible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg

claim for relief [is] . . . a comixt-specific task that requsehe reviewing court to draw

on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's

specific factual allegations may be consisteith a constitutional claim, a court mus
assess whether there are other “more liliglanations” for a defendant’'s conduddl.
at 681.

In determining whether @omplaint states a claim under this standard,
allegations in the complaint are taken as tod the pleadings are construed in the lig
most favorable to the nonmovarm@utdoor Media Group, Incv. City of Beaumon606
F.3d 895, 900 (9th Cir. 2007 A court may not consider Elence outside the pleading
unless it converts the Rule 12(b)(6) motion into a Rule 56 motion for summary judg
and gives the nonmovant apportunity to respond. BeR. Civ. P. 12(d)tJnited States
v. Ritchie 342 F.3d 903, 907 (91hir. 2003). A court may, lweever, consider documents
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attached to the complaint ancorporated by reference the complaint, or matters of
judicial notice, without converting th@otion into one fosummary judgmentRitchie
342 F.3d at 908.

B. Plaintiff's Section 1983 Claims

To state a claim under 8§ 1983, a plaintifist allege factsupporting that (1) the

conduct about which he complains was cottedi by a person acting under the color pf

—+

state law and (2) the conductpdized him of a federal constitutional or statutory right.
Wood v. Ostrander879 F.2d 583, 587 (9tir. 1989). In adion, a plaintiff must
allege that he suffered a spécihjury as a result of the aduct of a particular defendant
and he must allege an affirmative linktWween the injury andhe conduct of that
defendant.Rizzo v. Goodet23 U.S. 362, BL-72, 377 (1976).

To state an Eighth Amendment conditiorissonfinement claim plaintiffs must
meet a two-part test. “Firsthe alleged constitutional deyation must be, objectively,
sufficiently serious” such thahe “official’s act or omission must result in the denial pf
the minimal civilized measarof life’s recessities.” Farmer v. Brennan511 U.S. 825,
834 (1994)(internal quotations omitted). Seconthe prison official must have a
“sufficiently culpable state of mind,” i.e., haust act with “deliberate indifference to
inmate health or safety.ld. (internal quotations omitted)Deliberate indifference is a
higher standard thamegligence or lack of ordinary dicare for the prisoner’s safetid.
at 835. In defining “deliberate indifferegicin this context, the Supreme Court has
imposed a subjective test: “the official must both be aware of facts from which
inference could be drawn that a subsitd risk of serious harm existand he must also
draw the inference.’ld. at 837 (emphasis added).

Defendants argue that Plaintiff's Eigh#fmendment claimshould be dismissed
because he fails to allege saiint facts to show he sufferad'specific injury as a result
of the conduct of any particular defendaatid his allegations aiesufficient to show
that any Defendant acted with deliberate filiedence. (Doc. 66 at 9-11.) The Couft

already screened the SecoAdnended Complaint and fodnthat Plaintiff alleged
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sufficient facts to state EigihmtAmendment claims against all Defendants. (Doc. 1

The standard for dismissal under Rule 12(b)é6identical to tk standard applied on

screening under 8 1915A(K)faillure] to state a claim upon which relief may be

granted”) and does not cétir a new evaluationSee Murray v. Corr. Corp. of ApCV

11-2210-PHX-RCB (JFM), 2012 WPR798759 (D. Ariz. Jul\®, 2012) (Rule 12(b)(6)
motion to dismiss almost never appro@iathen the court has screened a prisol
complaint pursuant to 8 1915A(b)). The Wobalso noted, however, that Plaintiff's
Counts were largely intertwed, and Plaintiff brought Fifth, Eighth, and Fourteen
Amendment and ADA claims in both countsd. @t 3) Due to the laclkf clarity caused
by the overlapping nature éflaintiff's claims, and in light of the Court’s dismissal ¢
Count One and the related claimsCount Two, the Court M review the allegations in
the Second Amended Complginspecifically with respect to Plaintiff's Eighth
Amendment claim$.

The relevant allegations are as follovaintiff suffers from chronic vasculal
heart disease. (Doc. 15 {.120n November 26, 201Be was sanctioned and move
from a one-person cell to a two-man bunk inasea at the rear of the dorm known fq
illicit drug use, indoor smoking, and poor air circulation.ld. ( 14.) These
environmental conditions — made known boCefendants on multiple occasions prior t
and after November 2013 through inmate tsttend grievances, verbal complaints |

security staff, and internal aitsland inspections — posed iammediate risk to Plaintiff's

health. [d.  15.) Plaintiff requested a bumkassignment from security staff and

medical personnel, but his requests were deniédl. (16.) Plaintiff was hospitalizeo
twice after his move due to cardiac-telh complications resulting from the allege
environmental conditions.Id. 1 22.) Plaintiff filed a forml complaint, requesting wha

he styled to be a “reasonable accommaatito be moved to a single-man cell t

! Defendants appear to argue that becaliseCourt dismissed Count One, the
need only considellaintiff's allegations inCount Two. (Doc. 66 at 3; Doc. 90 at 2
The Court does not agree. DismissalGQdunt One does not negate all the facty
allegations in that section of the ComptainMoreover, Plaintf incorporates these
allegations by reference in Gat Two. (Doc. 15  28.)
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eliminate his exposure to airborne aminants, including send-hand smoke. Id. |
31.) On April 2, 2014, Rider denied Plaifi request on the grounds that he did npt
have an ADC-recognized disabilitijat required accommodationsld.j Plaintiff filed

an inmate grievance appedleging that Rider had, withéwonsultation with Plaintiff's
cardiologist and contrary to Ptaiff's treatment plan, ignorethe risk to hs health that
had resulted in two stress-related hospitébres. (Doc. 15 § 32.) On April 18, 2014

Diaz affirmed Rider’s denial on appeal amoted, among other things, that Plaintiff had
not sufficiently documented his claims andttASPC-Kingman staff regularly discipling
inmates caught smoking in unauthorized aredd.) (Plaintiff appealed Diaz’s decision
to Director Ryan, alleging that Diaz’s consions were “wholly self[-]appreciating” and

“deliberately indifferent” to Plaintiff's neetb limit his exposure t@econd-hand smoke

(Id. 1 33.) Ryan affirmed Diaz’s decision and informed Plaintiff that he could choosge tc

inform prison staff of smoking violationbut he would notbe moved without a
demonstrated “medical necessityld.{
1. Rider,Diaz, Ryan
Defendants argue that Plaintiff's Eighfmendment claims against Rider, Diaz,
and Ryan fail because Plaintiff does not link ammable injuries to the conduct of thesg
Defendants. (Doc. 66 at 10.) They arghat the only substantive injuries Plaintiff
alleges are that, after he was moved ttwa-man bunk in November 2013, he was
hospitalized twice for cardiac complteans due to second-hand smokeld.)( They
further maintain that because Plaintiff doeot allege more precisely when these
hospitalizations occurred, and his allegatiah®w that he did not submit any bunk
reassignment requests to Defendants uviarkch 2014, he canngtlausibly link his
injuries to Defendants’ deals of those requestslid() These arguments miss the mark.

Even if Defendants were unawakePlaintiff’s injuries athe time of his hospitalizations

this is not determinative of whether theitians, once they were made aware, caused I
harm. Plaintiff's allegations that his buaksignment presented an “immediate risk” to

his health and his cardiac issues became agtgd\to the point dfiospitalization due to

m
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the second-hand smoke and poor ventila@waund his bunk suggest that Plaintiff
experienced ongoinigarm until he was moved away fraime complainegf conditions.
Construed in a light most favordalto Plaintiff, the Court caplausibly infer that Plaintiff
suffered sufficient harm as a result of f@edants’ denials of his bunk reassignment
requests to support his Eighth Amtenent deliberate indifference claims.

Defendants further argue that Plaintfeges only that Rider, Diaz, and Ryan
denied his administrative griances, and mere denial ofigyrances is not a sufficient
basis to state a constitutional claim. Targument lacks meritWhether a defendant’s
denial of administrative grievances sufficient to state a claim of constitutional
deprivation depends on several facBe Shehee v. Luttrell99 F.3d 295, 300 (6th Cir
1999);accord Proctor v. Applegat&61 F.Supp.2d 743, 765 (W.D. Mich. 200SYocker
v. Warden No. 1:07-CV-00589, 2009VL 981323, at *10 (E.DCal. Apr. 13, 2009);
Mintun v. BladesNo. CV-06-139, 2008 WL 71163@at *7 (D. Idaho Mar. 14, 2008).
These include whether, at the time of thiygnce response, tv@lation was ongoing,
see e.g., Flanory v. Bon®04 F.3d 249, 256 (6th Cir. 2010), or the unconstitutiopal
conduct was completecsee Sheheel99 F.3d at 300, and whether the defendant

responding to the grievance had authority to take action to remedy the alleged violatio

see Bonner v. Outlaws52 F.3d 673, 679 (8th Cir. @9). In addition, under Ninth
Circuit law, a defendant can balile for the failure to actSee Taylor880 F.2d at 1045;
cf. King v. Zamiara680 F.3d 686, 706 (6t@Gir. 2012) (under Sikt Circuit law, liability
under 8§ 1983 requires “active unconstitutional erafailure to acor passive behavior
Is insufficient.”). Here, Plaintiff allegethat Rider, Diaz, and Ryan were each made
aware of ongoing environmental conditions twate allegedly causy him serious harm
but they denied his grievances withouber investigation oiconsideration of his
claims. Plaintiff has alleged sufficient pensal involvement by thedeefendants to state
Eighth Amendment eims against them.

Finally, Defendants argueahDiaz and Ryan are enét to qualified immunity

because their alleged actions did not dhate clearly established statutory or

-10 -
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constitutional rights of which eeasonable person waluhave known.” (Doc. 66 at 15,
guoting Cousins v. Lockyer568 F.3d 1063, 10699th Cir. 2009) (citingHarlow v.

Fitzgerald 457 U.S. 800, 818 (1982)).) Theygae, in particular, that a reasonab
prison official would not have understood ttfa¢ denial of Plaintiff's requests for a bun

change due to second-hand smoke violatiearly established rights under either tf

Eighth Amendment or the ADA. (Doc. 66H3.) These arguments are unavailing at thi

stage of the proceedings. Absent furthetifal development showing specifically wha
Defendants either knew about the alleged environmental hazards in Plaintiff's dor

what they did to investigatelaintiff's claims, the Courtannot conclude that Diaz ant

Ryan’s alleged responses to Plaintiff's gaaces were objectiyelreasonable under the

circumstances.

For the foregoing reasons, the Couitl Weny DefendantsMotion to Dismiss
Plaintiff's Eighth Amendment clais against Rider, Diaz, and Ryan.

2. Marquardt

Defendants argue, and the Court agrees, that Plaintiff fails to state an H
Amendment claim against Marquardt. €eTlonly allegation Plaintiff makes agains
Marquardt specifically is that he, along wiRyan, contracted witla vendor to sell
tobacco products at ASPC-Kingm. (Doc. 15 § 18.) Butéhmere approval of the sals
of these products at the mis generally, is insufficient tshow that Marquardt acted
with deliberate indifference t®laintiff's serious medical nesd As noted, Plaintiff's
allegations also show thatigon policies prohibited the use tbacco products in living
quarters. Id. 1 21.) Even though Plaintiff allegésat all Defendants knew that inmats
regularly violated these re@iions and smoked in the areaithe dorm where Plaintiff
was assigned, Plaintiff alleges no facts showtimat Marquardt was aware that Plainti
was injured or faced the threat of seriousmnjdue to his bunkssignment. Absent any
allegations showing that Marquardt was awafr@nd disregarded a substantial threat
serious harm to Plaintiff, the Court will shiss Plaintiff's Eigth Amendment claim

against him.

-11 -
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C. Plaintiff's ADA Claims
Under Title Il of the ADA, “no qualifiedndividual with a dsability shall, by
reason of such disability, be excluded fromtiggration in or be deied the benefits of

the services, programs, or activities of a publntity, or be subjéed to discrimination

by any such entity.” 42 U.S. §12132. A “public entity” is “any State or locg
government; [or] any department, agencgpecial purpose district, or other

instrumentality of a State or States lwcal government.” 42 U.S.C. 812131.

\V

Individuals, however, magnly be sued under the ADA in their official, rather than, thg
individual capacities.Vinson v. Thomas88 F.3d 1145, 1156 t® Cir. 2002) (plaintiff

cannot sue state officials inetin individual capacities to mdicate rights created by Title
Il of the ADA). To state an ADA claim, a pfdiff must allege facts to support that he
“(1) is a handicapped perso(®) he is otherwise qualified; and that the public entjty

either (3) excluded his parti@pon in or denied him the béite of a service, program,

or activity; or (4) otherwise subjected himdwscrimination on the basis of his physica
handicap.” Duffy v. Riveland98 F.3d 447, 455 (9th €i1996). The term “qualified

individual with a disability” includes “anndividual with a dishility who, with or

—

without . . . the provision of auxiliary aidmd services, meets the essential eligibility
requirements for the receipt of servicegarticipation in prograsior activities provided
by a public entity.” 42 U.S.(8 12131(2). Claims underghADA cannot be based on
medical treatment decision8urger v. Bloombergd18 F.3d 882, 883 (8th Cir. 2005).

Defendants argue that Plaintif's ADAains against them in their individual
capacities should be dismissbecause the ADA deenot create individual liability, and

these claims should further be dismissed bgeaPlaintiff does not allege that he was

[®X

deprived of participation in a “service, prag, or activity” as a result of an allege
disability. (Doc. 66 at 18.) Defendants arereot. First, to the extent Plaintiff can
assert a viable ADA claim, he may sue onlg thublic entity or public official — in this
case Ryan — representing that entity, s dfficial capacity. 42 U.S.C. § 1213inson

288 F.3d at 1156 (9th Cir. @Q). Plaintiff's ADA claimsagainst Defendants in their

-12 -




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

individual capacities thereby faals a matter of law. Secanélaintiff's allegations that
he was denied reassignment to a single-m#rdoenot show that he was discriminate
againstbecause ofhis alleged disability. Nor dahey show he wa deprived of

participation in any programs for which the ADA requires that reasong
accommodations be made. To #eent that Plaintiff attentp to assert that he wa
entitled to an accommodation because hiartheondition interfered with his ability,
simply to be housed as an inmate at ASHQgKian, this is not a valid basis for an AD/
claim. See Bryant v. Madigar84 F.3d 246, 249 (7th Cir. 1996) (For purposes of AL
liability, “incarceration, which requires thprovision of a place to sleep, is not

‘program’ or ‘activity.” Sleeping in one’s #as not a ‘program, or ‘activity.”™). The
Court will dismiss Plaintiff's ADA claims.

IT IS ORDERED:

(1) The reference to the Magistratedde is withdrawn as to “Plaintiff's
Motion for Preliminary Injnction and Emergency Tempoy Restraining Order”
(Doc. 21); “Defendants Ryan and Diaz's I&u2(b)(6) Motion to Dismiss Plaintiff's
Second Amended Complaint” @o. 29), and “Defendants’ Mion to Dismiss Plaintiff's
Second Amended Cortgint” (Doc. 66)..

(2) “Plaintiff's Motion for Prelimirary Injunction and Eergency Temporary
Restraining Order” (Doc. 21) @enied for lack of jurisdiction.

(3) “Defendants Ryan and Diaz's Rule 12(b)(6) Motion to Dismiss Plainti
Second Amended Complaint” (Doc. 29dinied as moat

(4) “Defendants’ Motion to Dismiss &htiff's Second Amended Complaint’
(Doc. 66) isgranted in part anddenied in part as set forth in this Order.

(5) Plaintiffs Eighth Amendment deliberate inffierence claims against

Defendant Marquardt and his ADAaiins against all Defendants aliemissed
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(6) The remaining claims in this taan are Plaintiff's Eighth Amendment
deliberate indifference claims agdimefendants Rider, Diaz, and Ryan.
Dated this 4th day of April, 2016.

Nalb ottt

David G. Campbell
United States District Judge
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