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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Anthony L Rodrigues, No. CV-14-08141PCT-DGC (ESW)
Plaintiff, ORDER

V.

Charles L Ryan, et al.,

Defendants.

The Court has reviewed Plaintiff's “Rule 15(d) Motion for Leave to Supplemn
Original Pleading” (Doc. 139)Plaintiff’'s “Motion to Compel Discovery” (Doc. 130),
and Defendants’ Expedited Motion to Quash Plaintiffs Twentfwo Subpoenas to
Third Parties” (Doc. 161). The Court rules on the Motions as set forth herein.

A. Plaintiffs “Rule 15(d) Motion for Leave to Supplement Original
Pleading” (Doc. 139)

On June 17, 2016, Plaintiff filed a Motion (Doc. 139) seeking leave
“supplement the original pleadihgursuant to Rule 15(d) of the Federal Rules of Ci
Procedure. In conjunction with the Motion, Plaintiff lodged a “Supplemental Ci
Rights Complaint” (Doc. 140hat is written on the Court’s civil rights complaint farn
The “Supplemental Civil Rights Complaint” hames additional defendants not namd
the Second Amended Complaint, sets forth a third count for rediepreviously raised
and contains substantiamendmentso Counts | and Il. Defendants oppose Plaintiff

Motion, contending that it “is actually a defective motion to amend” Plaint#ésom
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Amended Complaint (Doc. 15). (Doc. 150 at 1). In his Reply, Plaintiff asserts thg
Motion was properly brought pursuant to Rule 15kdcause the Second Amende
Complaint was filed “prior to the Plaintiff having exhausted administrative remedig
the first of two (2) ADOC inmate grievances, the events of which give rise to the sy
matter set forth in Plaintiff's supplemental pleading.” (Doc. 162 at 3).

A supplemental complaints different than an amendedmplaint. Amended
pleadings under Rule 15(a) “relate to matters that occurred prior to the filing o
original pleading, and entirely replace the earlier pleadinggA CHARLES ALAN
WRIGHT, ARTHURR. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE
§ 1504 (3d. ed1998). In contrast, supplemental pleadings under Rule 1%lgBl with
events subsequent to the pleading to be altered and represent additions to or contin
of the earlier pleadings.fd.

Plaintiff’s proposed “Supplemental Civil Rights Complaint” (Doc. 140) oy
adds claims occurring after the April 20, 2015 Second Amended Complaint (Doc,
but contains substantial and material amendments to claims and allegations ocq
before the Second Amended Complaint was filed. As such, the “Supplemental
Rights Complaint” is not a supplement, but a wholesale amendment of the S¢
Amended Complaint. Accordingly, the CouleemsPlaintiff’'s Motion (Doc. 139) as a
motion to amend the Second Amended Complaint (Doc. 15) pursuant to Federal R
Civil Procedure 15(a).

On October 23, 2015, pursuant to Federal Rule of Civil Procddi{lg the Court
issued a Scheduling Order (Doc. 25). The Court set November 23, 2015 as the d¢
for filing a motion to amend the Second Amended Complaint (Doc. 15). (Doc. 35 3
A Rule 16scheduling order may Bamodified only forgood causand with the judgs
consent.” Fed R. Civ. P.16(b)(4) Onceadistrict court has filed a Rule X&heduling
order setting a deadline for amending pleadings, a motion seeking to amend plead

governed first byRule 16(b)and only secondarily bRule 15(a) Johnson, 975 F.2dat
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! Rule 15(a)(2) othe Federal Rules of Civil Procedure provides that, except in

-2-



https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR16&originatingDoc=I5d51c243546a11dfae65b23e804c3c12&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

© 00 N o o B~ W N B

N N DD NN NNNDNRRRRER R R B R R
W N o g N~ W NP O © 0 N O 0o M W N PRk O

60709 (“A court’'s evaluation o§ood causés not coextensive with an inquiry into th
propriety of the amendment under . . . Rule };8Cbleman v. Quaker Oats Co., 232 F.3d
1271, 1294(9th Cir. 2000). The standards of review under Rules 15 and 16 are mar

11%

kedl

different. “Unlike Rule 15(a)s liberal amendment policy which focuses on the bad faith

of the party seeking to interpose an amendment and the prejudice to the op

DOSII

party,Rule 16(b)s ‘good cause’ standard primarily considers the diligence of the party

seeking the amendmentJohnson, 975 F.2d at 609. Althoughprejudice to the opposing
party can be an additional reasordemy a motion to amenghder Rule 16the focus of
the inquiry is on the movanti®asons for seeking modificatiohd. If the movant‘was
not diligent, the inquiry should end/'d.

In addition, Ninth Circuit case law supports a district court’s denial mibaon

filed after the applicable scheduling order deadline on the ground that the movant did n

request to modify theeadline. Johnson, 975 F.2d at 60&*Johnson dichot specifically
request that the court modify its scheduling order; he merely moved to amen
comgaint. He points out that some courts have considered a motion to amen

complaint as a motion to amend teeheduling order and the court’'s denial of th
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motion a denial of a motion to amend the scheduling order. . . . We have suggested t

contrary.”} U.S Dominator, Inc. v. Factory Ship Robert E. Resoff, 768 F.2d1099, 1104

(9th Cir. 1985) (holding that a district court properly denied a motion as untimely where

it was filed after the applicable scheduling order deadline and the movant “neve

requesed a modification” of the scheduling ordesyperseded by statute on other
grounds as recognized in Smpson v. Lear Astronics Corp., 77 F.3d 1170 (9th Ci1996);

Dedge v. Kendrick, 849 F.2d 1398, 1398 (11th Cir. 1988) (holding that a district cqurt

properly denied a motion as untimely where the motion was filed after the deadlin
forth in the scheduling order and the movant did not request a modification o

scheduling order)

circumstances not present in this case, “a part?/ may amend its pleading onl
opposing party's written consent or the court’s le
give . . . when justice so requires.”
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Plaintiff filed his Motion (Doc. 139) almost seven months afterMbgember 23,

2015 deadlinefor filing motions to amend the complaint and to join additional parties

(Doc. 35 at 3). The Motion may be denied solely on the basis that it is untin
Johnson, 975 F.2d at 608U.S. Dominator, Inc., 768 F.2d at 1104Dedge, 849 F.2dat
1398. Denial of théviotion is warranted even if it is deemed aslefactomotion to
modify the Scheduling Order. Because the Moti@sfiled after thedeadling Plaintiff
cannot “appeal to the liberal amendment procedures afforddRulby15 his tardy
motion [has] to satisfy themore stringent ‘good causeshowing required unddRule 16”
AmerisourceBergen Corp. v. Dialysist West, Inc., 465 F.3d 46, 952 (9th Cir.2006)
(emphasis in original). Plaintiff has failed to show the diligenceand good cause

necessary for the Court to deviate from its Rule 16 Scheduling Order.

Further, LRCiv 15.1 requires a party moving to amend a complaint to file a ¢

of the amended pldang indicating “in what repect it differs from the pleading
which it amends, by bracketing or striking through the text to be deleted
underlining he text tobe adled.” The District Court of Arizona routinely denies parti
the opportunity to amend a complaint for failure to comply with LRCiv 1%, eg.,

Bivins v. Ryan, No. CV-12-1097PHX-ROS (LOA), 2013 WL 321847, at *4 (D. Ariz.
Jan. 28, 2013)Huminski v. Heretia, No. CV1:0896-PHXDGC, 2011 WL 2910536, at
*1 (D. Ariz. July 18, 2011)Milesv. King, No. CV-13-370PHX-SRB (LOA), 2013 WL

5526997 (D. Ariz. Oct. 7, 2013). Plaintiff has failed to comply with LRCiv 15.1, and

failure serves as another basis for denying Plaintiff's Motion (Doc. 139).

For the above reasons, Plaintiff’'s “Rule 15(d) Motion for Leave to Supplem
Original Pleading” (Doc. 139) is denied with leave to file a motion to supplement
Second Amended Complaint (Doc. 15) pursuant¢oleral Ruleof Civil Procedure
15(d). If Plaintiff chooses to file the motion, Plaintiff shall attach to the motion
proposed supplemental pleading that contains only claims arising after April 20, 2
Plaintiff is cautioned thatw ]hile leawe to permit supplemental pleading is favored, if]

cannot be used to introducesaparatedistinctand new caug of action”that should
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have been the subject of a separate sBlanned Parenthood of Southern Arizona v.
Neely, 130 F.3d 400, 402 (9th Cir. 1997).

B. Plaintiff's “Motion to Compel Discovery” (Doc. 130)

Rule 37.1 of thé.ocal Rules of Civil Procedur€LRCiv") requires a party moving
for an ordercompeling discovery to “set forth, separately from a memorandum of |3

the following inseparatedistinct,nunberedparagraphs:

(1) the question propounded, the interrogatory submitted, the
designatiorrequestear the inspection requested;

(2) the answer, designation or resporemeived;and

(3) the reason(s) why said answer, designation, or response is deficient.”

LRCiv 37.1(a). A district court’s local rules are not petty requirements, but have
force of law.” Hollingsworth v. Perry, 558 U.S. 183, 191 (201(itation omitted). The
Ninth Circuit has made clear that a pro se litigant must “abide by the rules of the cg
which he litigates.”Biasv. Moynihan, 508 F.3d 1212, 1223 (9th Cir. 2007).

In his June 9, 2016 Motion, Plaintiff seeks an order compelling the production

number of documents from Defendant Ryan and various non-parties:
Any and all grievance related documents w/ attachments . . .
related to each and every administrative grievance filed by
[Plaintiff] for the period beginning September 2010 to
present. The ADOC monthly statistical report and fiscal year
assessment for ADOC grievance process for the previous 48
months. A copy of Dept. Order 802 w/ attachments.

A complete copy of Arizona Department of Corrections
Contract AD09010-A3. A complete unredacted copy of the
State of Arizona Department of Corrections July 2015
Arizona State Prison Complex Kingman Riot Assessment w/
Exhibits. A complete organizational chart w/ job discription
[sic] for all persons by name and the title undeur
immediate supervision at ASPC Kingman for the period
beginning 2/2012 to 7/2015.

Any and all patient medical records . . . relating or pertaining
to [Plaintiff] . . . . ADOC Dept. Order 1161105 and ADOC
Health Services Technical Manual.

Each and every annual inspection or compliance related

the
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performance audit of prison operations conducted at the State
of Arizona Department of Corrections Arizona State Prison
Complex Kingman for the period beginning February 2012 to
present. ...

(Doc. 130 at 2). In his “Memoranda of Points and Authorities in Support of Motio

Compel,” Plaintiff states that the parties attempted to resolve “a number of dis

n to

pute

pertaining to the production of records, documents and information in the possession

the State ofAArizona Department of Correctiomdficials .. . .” (Doc. 131 at 3). Plaintiff
further states that “although the Plaintiff voluntarily modified or withdrew a numbe
objectionable request [sic] in the hope of demonstrating good faith the parties cou
come to a [sic] agreement on a number of remaining issues .1d.).” Rlaintiff does not
detail the responses received to his requests and the reasons why such respof
deficient in separate, distinctpunberedparagraphs The Court findsthat Plaintiff’s
Motion to Compel (Doc. 130) and accompanying “Memoranda” (Doc. 131) fails
comply with LRCiv 37.1. This failure alone supports the denial of Plaintiff's Motion
Compel.

Moreover, in their Response (Doc. 148 at 4), Defendants state that on Jur
2016, Defendants complied with Plaintiff’'s request for “[a]ny and all grievance rel
documents w/ attachments . . . related to each and every grievance” filed by PIg
Defendants also state that on June 22, 2016, Defendants complied with Plaintiff's r¢
for “[a]ny and all patient medical records” pertaining to Plaintiffd. @t 7). Plaintiff's
Reply (Doc. 152) does not dispute the sufficiency of Defendants’ production of t
documents.

Finally, there is only one claim at issue in this case: whether Defendants
deliberately indifferent to Plaintiff's alleged medical need to be in a sifteke
environment. (Doc. 104 atBt, 1314). After considering the factors set forth in Fed.
Civ. P. 26(b)(1), the Court concludes that the documents that Defendants gl tnesn
have not produced to Plaintiff are not relevant and are not proportional to the needs

case.
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For the above reasons, Plaintiff's Motion to Compel (Doc. 130) is denie@n \&/H
court denies a motion toompel, it must order the moving party to pay the oppos
party’s reasonable expenseSed. R. Civ. P. 37(a)(5)(B). Courtsmay nevertheless
decline toawad reasonable expenses if the motion wabstantially justifid or other
circumstancesnake an avard of expenses unjustld. “The indigent status of a party
may be a factor in determining whether to award expenses as a sanction for dis
misconduct, but it will not necessarily preclude imposition of the santtiog.
DISCOVERY PROCEEDINGS IN FEDERAL COURT § 22:31 (3d ed.). Plaintiff filed his
Motion (Doc. 130) in part to compel the production of his administrative grievance
medical records. Defendants do not dispute that Plaintiff's grievance and me
records are relevant and proportional to the needs of this case. Defendants provic
records to Plaintiff aftePlaintiff filed hisMotion to Compel on June 9, 2016. (Doc. 14
at 4, 7). In light ofPlaintiff’'s indigentpro se statuand the particular circumstances (
this case, tb Courtfinds that the award of expenses would be unjustd. R. Civ.P.
37(a)(3)(B).

Finally, if a motion to compel is denied, Federal Rule of Civil Proced

37(a)(5)(B)vests broad discretion in district courts to enter any protective o

authorizel under Rule 26(c). Defendants seek a protective order (i) shielding Defezram

and nonparties from Plaintiff's late served discovery requests; (ii) preventing Pl
from filing any additional discovery motions; and (iii) preventing Plaintiff fronuirsg
any additional discovery requests or subpoenas. Discovery in this case closed o
22, 2016. (Doc. 35). As such, the Court finds that Defendants’ request for a prot
order is moot and is denied.

C. Defendants’ “Expedited Motion to Quash Plaintiff's Twenty-Two
Subpoenas to Third Parties” (Doc. 161)

On April 19, 2016, Plaintiff sent a subpoena duces tecum to the State of Ar
Procurement Office for the production of a “complete unredacted copy of Manage
Training Corporation former Arizona State Prison Comydéxgman Correctional

Services Agreement A09 010 A3 waivers and amendments and vendor respo
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ADOC request for proposals (RFP) #130052DC 2013 including appendix.” {Bdcat
10-11). In anApril 29, 2016letter to Plaintiff counsel for the State Procurement Offig
acknowledged receipt of the subpoer{ed. at 7-8). The letter states that the subpoef

was not properly served, but “in light of [Plaintiff's] incarcerated status . . ., the S

Procurement Office has agreed to waive service as it relates to this subpoenaladnlyl.

at 7). The letter explains the State Procurement Office’s objections to the subpos
the groundthat it is overly broad and subjects the agency to an undue buideat 8).
However, the letter informed Plaintiff that confirmation is needed as to the spe
documents Plaintiff is requestingldy(). Plaintiff clarified his request in a May 3, 201

letter. (d. at 6). On May 26, 2016, counsel for the State Procurement Office wrg

letter following upon counsel’April 29, 2016letter, Plaintiff's subpoena, and Plaintiff's

May 26, 2016 letter(Doc. 164 at 5). Counsel stated that the records Plaintiff reque
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have been located and are publically available online, but will be provided to Plaintiff in

hard copy format as a courtesy given Plaintiff's incarcerated sadiieisreviewby the
Department of Corrections to ensure compliance WRIz. REV. STAT. § 31-221 (Id.).
On July 28, 2016, counsel for Defendants filed an “Expedited Motion to QU
Plaintiff's TwentyTwo Subpoenas to Third Parties” (Do&1). Counsel explains that
the Motion “was necessitated when undersigned counsel received notice that theg
Procurement Office will produce thousands of pages of proposal and contract docu
between Management & Training Company (“MTC”) and the State (“Procuren
Documents”) on August™’ (ld. at £2). On August 3, 2016, the State Procurems
Office filed a Notice (Doc. 163) indicating that in light of Defendants’ Motion to Qug
it will take no further action on the subpoena until otherwise directed by the Court.
The general rule “is that a party has no standing to quash a subpoenaupenve
a third party, except as to claims of privilege relating to the documents being sol
Cal. Sportfishing Prot. Alliance v. Chico Scrap Metal, Inc., 299 F.R.D. 638, 64&.D.
Cal. Feb. 18, 2014); see also 9A CHARLES ALAN WRIGHT & ARTHUR R.
MILLER, FEDERAL PRACTICE & PROCEDURES 2459 (3d ed. 200§)Ordinarily a party
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has no standing to seekdaash a subpoemssued to someone who is not a party to t
action, unless the objecting party claims some personal right or privilege with resp
the documents sought.”Defendantstate that the documents Plaintiff has requested

require redactions to be applied by Defendants to remove trade secrets, proprie]

confidential information, as well as information that may endanger the life or phy

he
ect
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ary

sical

safety of a person. (Doc. 161 at 3 n.1). Defendants further state that they will be “undul

burdened in reviewing and objecting to thousands of pages of sensitive documiehts
at 3). To reiteratehe State Procurement @ indicated that the requested documel
would be sent to Plaintiff only after the Department of Corrections reviewed
documents to ensure compliance WKkRIz. REV. STAT. § 31221. (Doc. 164 at 5)The
Court finds that Defendants have standing to move to quash the subpoenas dire
non-parties.

In his Response (Doc. 164), Plaintiff only addresses the subpoena sent to thg
Procurement Office. The Court finds that the information requested in that subpos
not relevant and is not proportional to the needs of the case. Moreover, as discov
this case is closed, the service of the additional subpoenas would be unti
Defendants™Expedited Motion to Quash Plaintiff's Twenfywo Subpoenas to Third
Parties” (Doc. 161) is granted.

[l. CONCLUSION

Based on the foregoing,

IT IS ORDERED denying Plaintiffs “Rule 15(d) Motion for Leave td
Supplement Original Pleading” (Doc. 139).

IT IS FURTHER ORDERED granting Plaintiff leave to file a motion td
supplement the Second Amended Complaint (Doc. 15) pursuant to Federal Rule o
Procedure Rule 15(d) no later th8eptember 9, 2016 If Plaintiff chooses to file the
motion, Plaintiff shall attach to the motion a proposed supplemental pleading
contains only claims arising after April 20, 2015.

IT IS FURTHER ORDERED denying Plaintiffs “Motion to Compel
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Discovery” (Doc. 130).

IT IS FURTHER ORDERED granting DefendantsExpedited Motion to Quash
Plaintiff's Twenty-Two Subpoenas to Third Parties” (Doc. 161).

Dated this 26th day of August, 201¢

-10 -

Eileen S. Willett
United States Magistrate Judge




