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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bobbi Jo Farley, No. CV-14-08150-PCT-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Bobbi Jo Farleyseeks review under 42 UG. 8§ 405(g) of the final
decision of the Commissioner of Social S&gu(“the Commissionely, which denied her
disability insurance benefitand supplemental securityciome under sections 216(i)
223(d), and 1614(a)(3)(A) of ¢hSocial Security Act. Because the decision of thg
Administrative Law Judge (“ALJ") is supportdyy substantial evidence and is not bas
on legal error, the Commissioner’s decision will be affirmed.

l. Background.

Plaintiff is a 38-year-old female with tenth grade educatio She previously
worked as a nursing assistant, hotel porter, stocker, waitress, cashier, and store m
On May 8 and June 3, 2008, Plaintiff #pd for disability insurance benefits an
supplemental security income, allegingsability beginning December 14, 2007. |
hearing was held, the AL¥sued an unfavorable deoisj but the Appeals Counci

remanded the matter to the Afal consideration of a few ddional matters. A.R. 161-
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63. On January 16, 2013, Piaif appeared with her attoey and testified at a videg
hearing before the ALJ. A vocational expaido testified. OmMarch 13, 2013, the ALJ
issued a decision that Plaintiff was disablexn September 1, 200&rough October 1,

2009 (the “Closed Period”) and not disabledtside of the Closed Period within the

meaning of the Social Securifct. The Appeals Council denied Plaintiff’'s request f
review, making the ALJ’s decisiongfCommissioner’s final decision.
Il. Legal Standard.

The district court reviews only thosssues raised by the party challenging t
ALJ’s decision. See Lewis v. Apfel, 236 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evidence or is based on legal €dmor.v. Astrue, 495
F.3d 625, 630 (9th Cir. 2007). Substantialdence is more thaa scintilla, less than a
preponderance, and relevant evidence thraaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[w]lherehe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomasv. Barnhart, 278 F.3d 947, 954 (9th CR002) (citations omitted).

lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8 404.1520(a). The claimant bea
the burden of proof on therst four steps, but at step five, the burden shifts to
Commissioner.Tackett v. Apfel, 180 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endkd. At step two, the ALJ detmines whether the claiman

has a “severe” medically determinablghysical or mental impairment
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8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endsl. At step
three, the ALJ considers wther the claimant’s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds t&tep four. At stepdur, the ALJ assesses the

claimant’s residual functional capacity (“RECind determines whwtr the claimant is
still capable of performing pastlevant work. 8§ 404.1520(d)(iv). If so, the claimant
Is not disabled and the inquiry endsd. If not, the ALJ proceeds to the fifth and fine
step, where he determines whether the claiman perform any other work based on t
claimant’s RFC, age, education, and werperience. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.

The ALJ analyzed two different avenuet disability: (1) dsability during the
Closed Period and (2) disabiliputside of the Closed Periggrior to September 1, 200§
and beginning October 2009). For the CloseBeriod, at step one, the ALJ found th
Plaintiff met the insured status requirentee of the Social Security Act througl
September 30, 2009, and that she had notgatyan substantial gaul activity during
the Closed Period. At step two, the ALJ found that Bffihas the following severe

impairments: Chiari malformatidnwith congenital syringomyelia, status post brajin

surgery, right upper extremitgellulitis and furunculosiof the right arm, a mood
disorder, and a personality disder. A.R. 20. At step the, the ALJ determined tha
during the Closed Period Plaiffittlid have an impairment @ombination of impairments
that meets or medically equals an impainmksted in Appendix 1 to Subpart P of 2
C.F.R. Pt. 404. A.R. 21.Consequently, the ALJ found that Plaintiff was under
disability during the Closed Period giveretlseverity of her Chiari malformation an

resulting symptoms. A.R. 22.

! “Chiari malformations are structural féets in the cerebellum” and may caus
symptoms such as racle weakness, numbness, and headaclésari Malformation,
WebMD, http://www.webmd.com/brain/chiamalformation-symptoms-types-treatmer
(last visited April 24, 2015).
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For Plaintiff's claim of dishility outside of the Close®eriod, the ALJ noted that
Plaintiff's “impairments have remasa the same throughout the period und
adjudication.” Id. At step three, the ALJ determinttht Plaintiff was not disabled priol
to the Closed Period, that &dical improvement occurred a$ October 2, 2009,” that
Plaintiff's disability ended, and that Plaiifittherefore does not have an impairment
combination of impairments that meets medically equals amnmpairment listed in
Appendix 1 to Subpart P of ZD.F.R. Pt. 404. At step fouthe ALJ found that Plaintiff
has the RFC to perform:

light work with restrictions . . . Occasionally, the claimant can lift 20
pounds and 10 pounds with the right harséd in conjunction with the left
hand. The claimant requires a safst option and can occasionally crouch
and squat, but never crawdlimb, or kneel. In addition, the claimant is
limited to unskilled work.

A.R. 24. The ALJ further found that Pl&fh was unable to perform her past releva
work after October 2, 2009. A.R. 27. #tep five, the ALJ concluded that, considerir
Plaintiff's age, education, wk experience, and residunctional capacity, there are
jobs that exist in significant numbers the national economy that Plaintiff couls
perform.

IV.  Analysis.

Plaintiff argues the ALJ’s decision is fdetive for three reasons: (1) the ALJ’
decision is not supported by substantial exck, (2) the ALJ faitk to account for the
effects of Plaintiff's obesity, and (3) the ALerroneously relied on the opinion of 3
orthopedic physician ttestify regarding Plaintiff’'s neurogical impairments. The Cour{
will address each argument below.

A. The ALJ’s Decision is Supprted by Substantial Evidence.

In her first claim of error, Plaintiff gues that the ALJ sh&ihave found her
disabled because she demonstidicomplete destruction dfer elbow” before and aftef

the Closed Period. Plaintiff asserts thaemaher surgery in 2009, an MRI demonstrat;
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“syrinx formation at the T4 an@5 and at C3 and other levelsDoc. 12 at 9. She alsq
argues that she demonstrated &lad no use of her uppeght extremity and substantial
difficulty using her upper left exémity. The Court disagrees.

Plaintiff underwent a craniomy to correct her Chairi malformation on August
2009. A.R. 598. After her surgery, PHainvisited Dr. Nimfa Aguila on October 29,
2009. A.R. 638-41. During the visit, Plafhcomplained of “right arm weakness an
swelling.” A.R. 638. On examination, Dr. Aguila fouRdhintiff had good peripheral
pulses in her extremities, no edema, and smeeiin the right arm. A.R. 639. She als
found Plaintiff had full strength in all muscigoups and was able to perform a finger
nose exercise without diffitty. She noted “[flinger taping and rapid alternating
movements were normal” and Plaihexhibited “good arm swing.” Id. Dr. Aguila
diagnosed Plaintiff with right arm lymphede (swelling) and right median and ulng
neuropathies (numbness and tingling in fingershd. Dr. Aguila recommended
occupational therapy aradfollow-up visit.

In April 2010, an MRI of Plaintiff's lefielbow revealed a srasteophyte of the
ulnar nerve, but otherwise normal findings.RA718. In Januar2011, an examination
of Plaintiff's spine evidencetsubtle syrinx formation withirthe spinal cord at the T4
and T5 levels,” but otherwise unrankable findings. A.R. 738.

This evidence indicates Plaintiff's condition improved after her surgery. Plai
overstates the significance of the evidendajming that it conclusively demonstrate

Plaintiff's disability. Rathg the records indicate thaithough she still experiencec

symptoms of Chiari malformation, herradition was improving over time. The ALJ'$

interpretation of the records is aquted by substantial evidence.

The only evidence PIlaiff cites to support her gument is an April 2010
“Medical Source Statement” praled by treating source Dr. Miahl Seiff. A.R. 647-54.
Dr. Seiff noted Plaintiff's headaches “are egsdly resolved” and tat her “[e]lectrical
cramping pains have not recurredA.R. 647. Dr. Seiff nad that emotional factors

such as depression and anxiety, contributelamtiff's symptoms. A.R. 649. He foung
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that Plaintiff could stand or walk continuoydbr an hour, could sit for no more than
four hours in an eight hour wkaday, and that she could notrigamore than five pounds.,
A.R. 650-51. The Medical Source Statemalso noted Plaintiff could never reach

handle, or finger anything with her rightand, but could occasionally reach and
frequently handle and finger witker left hand. A.R. 652Dr. Seiff ultimately found that
Plaintiff would miss more than three days ofriwvper month. A.R. 65 Plaintiff asserts
this opinion should have begiven controlling weight.

The Ninth Circuit distinguishes betwedhe opinions of treating physiciang

examining physicians, and n@xamining physiciansSee Lester v. Chater, 81 F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciaisee Andrews v. Shalala, 53 F.3d 1035, 1040-41 (9th
Cir. 1995);see also 20 C.F.R. § 404.1527(c)(2)-(6) (listifgctors to be considered whe

evaluating opinion evidence, including length examining or tating relationship,

-

frequency of examination, oeistency with the record, and support from objective
evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
or examining physician can be rejectedly for “clear and convincing” reasons.
Lester, 81 F.3d at 830 (citingmbrey v. Bowen, 849 F.2d 418, 42th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are supgdresubstantial evidee in the record.”
Lester, 81 F.3d at 830-31 (citingndrews, 53 F.3d at 1043).An ALJ can meet the
“specific and legitimate reasons” standdilmy setting out a detailed and thorough
summary of the facts and conflicting clinialidence, stating his interpretation thereof,
and making findings."Cotton v. Bowen, 799 F.2d 1403, 140®th Cir. 1986).

The ALJ gave “very little weight” to DiSeiff's opinion because it was based g¢n
Plaintiff's self-reported symptoms and inconsistent with the medicdéree. A.R. 25.
Indeed, Dr. Seiff noted that he and Plaintifiefl out the statement together. A.R. 64f.

The statement was a simple ckéorm that contained no spprting clinical evidence or
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findings. In noting its inconstency with other medical &lence, the ALJ cited objective
medical evidence in the recormhcluding the MRI of Plaitiff's left elbow (A.R. 718),
Plaintiff's spine examinabn (A.R. 738), and Dr. Aguila findings, none of which
Plaintiff dispute. These records indicateprovement over time and do not support
conclusion that Plaintiff cannogéver use her right arm, and, contrary to Plaintifi
argument, actually support a conclusion thairRiff can use her left arm without mucl
difficulty. In addition, Dr. Seiff's conclusiothat Plaintiff will miss three days of work
per month is devoid of any support or explanation. Therefore, the ALJ proj
discounted the testimony with specifiasens supported by swastial evidence. See
Lester, 81 F.3d at 830-31.

B. The ALJ’s Failure to Evaluate Plaintiff's Obesity is Harmless.

Plaintiff also argues the ALJ erred by failing to account for the effects of
obesity as directed by the Appeals CduncThe Appeals Council’'s remand orde
instructed the ALJ tcconsider Plaintiff's obesity antb further consider Plaintiff's
maximum RFC in light of her obesity. A.R. 162According to Soal Security Rules,
in evaluating obesity to dermine a claimant's RFCthe ALJ's assessment ‘mus
consider an individual's maxium remaining abilityo do sustained wk activities in an
ordinary work setting on a reguland continuing basis.” Burch v. Barnhart, 400
F.3d 676, 683 (9th Cir. 2005) (quoting SBR-01p (2002)). It appears the ALJ did n¢
provide an assessment of Plaintiff's obesitythe decision. Nuetheless, the error
identified by Plaintiff is harmless.

Harmless error principles apply the Social Security Act contextMolina v.
Astrue, 674 F.3d 1104, 1115 (9th rCi2012). An error is haless if there remains

% In her reply brief, which wauntimely, Plaintiff argueor the first time that the
ALJ erred by failing to consider the medigacords submitted bypr. Daniel Frank.
A.R. 501-02. This claim of erras not properly before the Couree Zamani v. Carnes,

491 F.3d 990, 9B (9th Cir. 2007? (“The district counteed not consider arguments raisg

for the first time in a reply brief.”). Eveif it were, however, the opinion was renderg
during the Closed Period in wah the ALJ found Plaintiff ciabled, as well as prior tc
Plaintiff's corrective surgerylt is therefore not probative &s Plaintiff’'s condition post-
surgery.
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substantial evidence supporting the ALdlscision and the error does not affect the

ultimate nondisability determinationld. The claimant usually bears the burden pf

showing that an error is harmfuld. at 1111.

[oX

Plaintiff has failed to meet her burdeh demonstrating that her obesity woul
have affected the ALJ’s ultimadisability determination. &tiff points out the error in

her opening brief, but provides no analysisexplanation as to how her obesity would

have affected her functional limitations. €rk are no citations to any medical evidence

in the record, and nowhere does Plaintiff explaow her obesity affects her daily living.

In fact, Dr. Eric Schmitter, when testifying #lhe hearing, statedhat Plaintiff is

“morbidly obese,” but noted that the record was devoid of “good objective findings

related to how obesity affects Plaintiff sradition. A.R. 43. Mceover, at none of the
three hearings in this casaldtlaintiff's attorney questioRlaintiff, the vocational expert,
or Dr. Schmitter about Plaintiff's obesignd whether it would féect her functional
capacity. See A.R. 35-59 (Januarnyl6, 2013 hearing); A.R60-86 (June 9, 2010
supplemental hearing); A.R. 87-137 (April Z8)10 hearing). “[T]hemedical record is
silent as to whether and how [Plaintiff's] @y might have exaceabed her condition.”
Burch, 400 F.3d at 683.

In addition, Plaintiff challeges none of the substant@alidence that supports thg

D

ALJ’s ultimate decision. ThALJ found Plaintiff capable of light work with additional
restrictions, which were presumably basedPtaintiff's obesity. A.R. 27 (detailing the

ALJ’s decision not to find Platiff capable of the full rangef light work, which would

result in a finding of “not disabled,” butstead imposing several restrictions). The RFC

was based on objective medi evidence in thegecord along with Plaintiff's own
statements at the hearing, ialinthe ALJ found only partiallgredible. Plaintiff does not

dispute the ALJ’s credibility assessmeiihe Court finds the ALJ’s error harmless.
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C. The ALJ Did Not Err in Relying on the Opinion of Dr. Schmitter.
Plaintiff also argues that the ALJ errdeglrelying on Dr. Schitter, an orthopedist,

to testify as to Plaintiffsneurological impairments. PHiff argues that a neurologis

should have been consultesgt®ad, and that the “record is devoid of any other evidence

to support the decision to award plaintiff oalyne year closed period.” Doc. 12 at 11.
At the January 15, 2013 hearing, @Bchmitter testified that Plaintiff has “nc
neurologic issues” that walilrequire sitting oistanding limitations. A.R. 43. When
guestioned about Plaintiff's epgomyelia with respect thisting 11.19B, Dr. Schmitter
stated that “this is not really orthopedidisis is neurosurgical,” and acknowledged thiat
he is not an expert in neuogly. A.R. 44. He also stated that he was familiar wjth
decompression surgeries and was able to desBirintiff’'s condition. A.R. 40-41, 47.
The Court is not convinced that ti#dJ relied on the testimony for any of
Plaintiff's conditions outside the Closedridel. The ALJ gave great weight to Dr.
Schmitter’s testimony in findin@laintiff disabled “for the period of September 1, 2008
through October 1, 2009.” A.R. 22. But the ALJ appears to have relied on Dr.
Schmitter’s testimony only as it relates Rtaintiff's “neuropathicdegeneration of the
right elbow” and an “abnormality in forman of the cervical cord in her neck,” fof
which the ALJ awarded benefitdd. Nowhere in the analysisf whether Plaintiff was
disabled after the Closed Periddes the ALJ refer to Dr. Bmitter’s testimony. Instead
the ALJ relies on the objective medical eamde that demonstrated improvement |in
Plaintiff's condition post-surgery.

Plaintiff also seems to argue thag¢ thLJ relied on Dr. Schmitter’s testimony for a

~—+

finding that Plaintiff did not meet Listing 1RB. But Plaintiff points to no evidence tha
the listing was otherwise satisfied forethtime period in dispute — evidence of
“[slignificant and perstent disorganization of matofunction in two extremities,
resulting in sustained disturbance of ggoand dexterous movements, or gait and
station.” 20 C.F.R. Pt. 40&ubpt. P., App. 111.04B, 11.19B. Thefore, even if the

ALJ relied on Dr. Schmitter’s teémony improperly, Plaintiff fails to show that Listing
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11.19B would have applied mide the closed periodsee Molina, 674 F.3d at 1111.
IT IS ORDERED that the final decision of th€ommissioner of Social Security

is affirmed. The Clerk shall entgudgment accordingly anrminate this case.
Dated this 27th day of April, 2015.

Danills Gt

David G. Campbell
United States District Judge
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