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County of et al Doc.

WO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Vina Yazzie, No. CV-14-08153-PCT-JAT
Plaintiff, ORDER

V.

Mohave, County of, et al.,

Defendants.

l. Background and Prior Orders

Previously, Defendants moved for judgmen the pleadings under Federal Rule

of Civil Procedure 12(c). (Doc. 26). Pat Defendants’ motion argued that certa
counts of the complaint (related to allegesiadhility discrimination) should be subject t
judgment on the pleadings because Plaintifeato timely exhaust #t theory with the
EEOC. Plaintiff responded drargued that to the extehér exhaustion was untimely
she should be entitleéd equitable tolling.

This Court converted (at Plaintiff's recgig the portion of the motion related t
exhaustion of the disdity theory to a motiorunder Federal Rule @ivil Procedure 56.
(Doc. 68). In the convern Order, the Court stated: “IT IS ORDERED that [th
pending Rule 12(c), Motion foJudgement on the Pleadings, is hereby converted
Rule 56, Motion for Summary Judgement, as to the issue of exhaustion daly.” (

This Court proceeded to rule on the remainder of the Rule 12(c) motio

follows:
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IT IS ORDERED Defendant’'s Motion for Judgment on the Pleadings
(Dac. 26) is granted in part as f@ls: Counts 10 and 11 against Defendant
Mohave County are disssed.[footnote ontted] The Motion is denied to
the extent is seeks judgment on Count for failure to state a claim. The
Motion remains under advisement regarding whether Plaintiff exhausted
her disability discrimination claimsithh the EEOC (thusvhether Counts 1-

6 will be dismissed on this basismains under advisement). Because
Counts 7-9 were not the subject thfe Motion d[for] Judgment on the
Pleadings, they are not dismiss&bunts 10 and 11 against Defendants
Steve Latoski, Ramon Osuna, KeBtockbridge, and Warren Twitchel are
also not dismissed.

Doc. 74 at 14.

Regarding Counts 1-6, which comtaiPlaintiff's claims of disability
discrimination, within the body of the Ondat Doc. 74, the Coticoncluded that the
August 14, 2014 charge thi the EEOC was untimely based on Plaintiff's date
termination. Doc. 74 at 7. The Courts@lconcluded that Plaintiff had failed t
established that her untimely August 14, 2@harge with the EEOGhould relate back
to her timely April 2, 2014, chge with the EEOC. Dm 74 at 5-7. Tus, for Plaintiff to
be entitled to pursue Count 14he must establish a basis émuitable tolling to excuse
her untimely exhaustion with the EEOC.

[I.  EquitableTolling

In responding under RulB6, Plaintiff advanced tev arguments for equitable
tolling: 1) “Plaintiff's mental state;” and, Zjailure to understan&EOC filing process.”
(Doc. 73 at 7-8}. “Equitable tolling” allows a dedide to file with an administrative
agency to be tolled isome circumstanceSee Zipes v. Trans World Airlines, Inc., 455
U.S. 385, 393 (1982)noting “that filing a timely chargef discrimination with the
EEOC is not a jurisdictional prerequisitedoit in federal courtbut a requirement that,

like a statute of limitations, is subjectw@iver, estoppel, and equitable tolling.”).

! Plaintiff spends pages 9-15 of hespense arguing the merits of her claim
However, because Defendants did not move for summary judgment on the merits
of the claims, the Court has not addressed those arguments.
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A. Mental State
A deadline to filewith an administrative agenaynay be tolled due to menta

incompetence, provided ¢ain criteria are met:

First, a plaintiff must show his maitimpairment was an ‘extraordinary
circumstance’ beyond his control byndenstrating the impairment was so
severe that either (@) plaintiff waunable rationally or factually to
personally understaritie need to timely file, ofb) plaintiff's mental state
rendered him unable personally to preppgr complaint] and effectuate its
filing. Second, the plaintiff must shodiligence in pursimg the claims to
the extent he could understand thdmt that the mental impairment made
it impossible to meet the filingdeadline under the totality of the
circumstances. . . .

Johnson v. Lucent Technologies Inc., 653 F.3d 1000, 1010 (9th Cir. 201&% amended
(Aug. 19, 2011) (internal citans and quot#gons omitted)Billsv. Clark, 628 F.3d 1092,
1099-1100 (9th Cir. 2010).

The evidence Plaintiff offers of a problamth her mental state is “letters frorI
nd

friend and neighborsivhich purport to docuent her sleeplessness, loss of appetite

other unidentified probles. Doc. 73 at 7. Even assuming this evidence is true, none
it rises to the level of plairffibeing unable to rationally dactually understand the nee
to timely file or plaintiff being unable tpersonally prepare a charge and file with t
EEOC. Seg, eg., Johnson, 653 F.3d at 1010 (noting the pié&if, though he claimed to be

of unsound mind and was receiving disabibgnefits, nonetheless actively participate

in litigation to advane his interests).

As the evidence shows, Plaintiff haduosel during some portioof the relevant
filing period who could have assisted her.o¢D80 at 7). Moreover, despite her allegs
mental ailments, Plaintiff demonstrated tapacity to understariter rights and actively

pursued her case. (Doc. 4 at 4, 5, 7, Ifdmediately prior to her termination, Plaintif

% Defendant has objected toe admissibility of this eédence. Doc. 80 at 11|
While many of these objections are likelyell taken, the Court has nonetheles

considered Plaintiff's evide® for purposes of this @er. The Court also notes

Defendants again seek oral argument in tReiply. Because the Court has already hg
oral argument on this motiothe request is denied.
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obtained a second drug testlamlist of her current medicans to provide to Defendants
Stockbridge and Latoski, which she did on Asigé, 2013. (Doc. 4 at 4). On August 1%

2013, Plaintiff requested a hearing regardigy termination, nine days after she wi

notified of her termination.d.) Plaintiff sought out a drutyeatment program. (Doc. 4 at

5). Plaintiff also contacted the Mohaw@ounty’'s Human Resources Department
September or October of 2013 to obtain a copy of their “zero tolerance” drug pq
(Doc. 4 at 7). This demonstrates she wale ab contest her termination through th
appeals process within the County.

Additionally, on April 2, 2014Plaintiff was able to filder original charge of race
and sex discrimination within the EEOC diael while allegedly under these ments
impairments. (Doc. 4 at 10). This cordres Plaintiff's claim she was unable t
understand or pursue assistantdiling with the EEOC. (Doc44 at 5). Plaintiff offers
no evidence to support her claim that memtgdairments made it impossible to meet tf
filing deadlines for her second EEOC daof disability discrimination.

Thus, Plaintiff has not shown that her nsrealth issues were so severe th
equitable tolling would be apppriate. Further, the actioaintiff took to pursue her
rights during the period following her temmation belie her claim that she was to
incapacitated to timely file her discriminaticharge with the EEOC. (Doc. 4 at 4, 5,
10).

B. EEOC filing process

Plaintiff claims that her pro se stataisd the EEOC not being clear with her arg
second basis for equitable tollingDoc. 73 at 8). First, atiscussed above, Plaintiff wa
not pro se during the entire tnshe could have filed withe EEOC. (Doc. 80 at 7).

Second, Plaintiff offers no evidence tishe was misled by EEOC representativg
(Doc. 73 at 7-8). See Josephs v. Pacific Bell, 443 F.3d 1050, B1 (9th Cir. 2005)
(allowing equitable tolling dg when a pro se litigant whdiligently pursued the claim
was affirmatively misled by the adminisikee agency responsiblfor processing the

charge and relied on the misinformationPlaintiff's only evideme of any improper
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conduct by the EEOC is: “Evidence of tBEOC failing to properly communicate with
Plaintiff is found in the EEOC’delay in delivering paperworto Plaintiff.” (Doc. 73 at
8). Assuming the EEOC had anreasonable delay in delivegi paperworkthat delay
does not rise to the level of misinformation.

Finally, Plaintiff in fact timely filed withthe EEOC. She just did not include an
claims of disability discrimination in the filjm The timely filing isconclusive evidence
that Plaintiff knew how to filevith the EEOC in a timely nmmer. Thus, for all of these
reasons, the Court finds that nothing saidlone by the EEOC in this case provides
basis for equitable tolling.

1. Conclusion
Based on the foregoing,
IT 1ISORDERED that the motion for judgment dhe pleadings (Doc. 26), which

was converted to a motion for summary judgm@noc. 68) is granted as to Count 1-

(which were still under advigeent following the Order aboc. 74). Because various

counts remain in this case, the Clerk of @wurt shall not enter igment at this time.
Dated this 21st day of December, 2015.

O Gt

James A. 'I‘elllt-grg
Semor United States District Judge
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