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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sandra E. Reichdy No. CV-14-08159-PCT-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Sandra E. Reichard seeks reviamder 42 U.S.C. 8§ 405(g) of the fing
decision of the Commissioner of Social Ségumwhich denied hedisability insurance
benefits and supplemental security im@ under sections 216(i), 223(d), an
1614(a)(3)(A) of the Social $arity Act. Because the decision of the Administrati
Law Judge (“ALJ") is supported by substahegaidence and is ndiased on legal error,
the Commissioner’s decision will be affirmed.

l. Background.

Plaintiff was born on July 7, 1964. Shé kechool during the tenth grade and lat
acquired a GED. She has begrtonvenience-store cashiarnight stocker at a retai
store, a kennel keeper for a veterinarian,@fbandler at a grocery store, and a bak
Plaintiff is also a regular smoker. Plaihstarted smoking when she was 12 and nc
smokes a pack or two a day. Sometintera2008, Plaintiff sipped working. Among
other ailments, she suffers from shortnesbrefith and has beemadgnosed with chronic

obstructive pulmonary disease. On Septem26, 2010, shepalied for disability
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insurance benefits and supplemental ggcuncome, allegng disability beginning
February 5, 2010. On Decestb/, 2012, the ALJ held a &wéng and Plaintiff appearec
by video teleconference. Plaintiff's attornesas present at the &éng and a vocational
expert testified. On January 10, 2013, &le) issued a decision dh Plaintiff was not
disabled within the nmaning of the Social Serity Act. The Aopeals Council denied
Plaintiff's request for review of the hearing decision, making the ALJ’'s decision
Commissioner’s final decision.

Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. Apfel, 236 F.3d 503, 517 n.13t0BCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue, 495 F.3d
625, 630 (9th Cir. 2007) (citing2 U.S.C. § 405(g)) Substantial evideze is more than a
scintilla, but less than a preponderandel. It is relevant evidence that a reasonal
person might accept as adequatesupport a conclusionld. In determining whether
substantial evidence supportsi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[wlherehe evidence is susceptible more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomasv. Barnhart, 278 F.3d 947, 954 (9th CR002) (citations omitted). The
ALJ is responsible for resolving conflicts medical testimonygetermining credibility,
and resolving ambiguitiesAndrews v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995). |
reviewing the ALJ’s reasoning, the court 3ot deprived of [its] faculties for drawing
specific and legitimate infereas from the ALJ's opinion.”Magallanes v. Bowen, 881
F.2d 747, 755 (@ Cir. 1989).

lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. @0F.R. § 404.1520(a). The claimant bea
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the burden of proof on the first four stefmt at step five the burden shifts to th
Commissioner.Tackett v. Apfel, 180 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endkd. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablephysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endsl. At step
three, the ALJ considers wther the claimant’s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds ttep four. At stepdur, the ALJ assesses the

claimant’s residual functional capacity (“RPECind determines whwetr the claimant is
still capable of performing pastlevant work. 8 404.1520(d)(iv). If so, the claimant
Is not disabled and the inquiry endsd. If not, the ALJ proceeds to the fifth and fine
step, where he determines whether the clatman perform any other work based on t
claimant’s RFC, age, education, and werperience. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ found dh Plaintiff meets the insured status requirements
the Social SecurityAct through December 31, 2014,dathat she has not engaged
substantial gainful activity since February 2010. At step two, the ALJ found thg

Plaintiff has the following severe impairmts: chronic obstructive pulmonary diseas

(“COPD"), mild degenerative disc diseasetloé lumbar spine, and compression fracty
of the thoracic spine. At stdpree, the ALJ determined that Plaintiff does not have
impairment or combination of impairments tima¢ets or medically equals an impairme
listed in Appendix 1 to Subpart P of 20 C.FHR. 404. At stepdur, the ALJ found that
Plaintiff has the RFC to perform “light wor&s defined in 20 C.F.R 404.1567(b) ar
416.967(b) except she can frequently climbppt kneel, crouch, crawl, and reach; af

she has restrictions workingoamd extremes in temperatusgith or araund chemicals,
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and around dust/fumes or gase#\.R. 84-85. The ALJ futier found that Plaintiff is
able to perform her past work as a bakeodf handler, and cashier. A.R. 91. For th
reason, the ALJ found that Plaintiff is not disabléd.
IV.  Analysis.

Plaintiff argues the ALJ’'s decision is defe for three reasons: (1) the ALJ errg
in discounting Plaintiff's pulmonary teséd finding that Plaintiff's lung condition did
not meet a listing under which she would t¢beemed disabled, (2) the ALJ erred
rejecting the opinion of Dr. McEleney, a tteg physician, in favoof Dr. Brecheisen,
an examining physician, and (3) the AlLdeel in rejecting the opinions of two nurs
practitioners. The Court willdgiress each argument below.

A. Chronic Obstructive Pulmonary Disease.
Plaintiff argues that the ALJ erred in fimgi that Plaintiff’'slung condition did not

meet or medically equal listirg§j02. Under this listing, a person of Plaintiff's height wh

has a FEV1 — a measure of the volume obgierson can exhale ame second — that is

less than or equal to 1.15 litassconsidered disabled. ZOF.R. Pt. 404, Subpt. P, App.

1. This disability is chroniobstructive pulmonary diseaskl. The ALJ found:

The claimant’s impairments, considdrsingly and in combination, do not
meet or medically equal the criteria of any medical listing, including listing
3.02. . . . While the record contaipslmonary function tests, these tests
were all incomplete. Some of the gesuggested poor or inadequate effort
by the claimant. Thus, these teste amvalid and cannot be used to
determine whether the COPD meets thiteria of medical listing 3.02.

A.R. 84 (citations omitted).

The ALJ cited numeroutests. Although these testhowed an awormally low
FEV1, the testers noted that Plaintiff made inadequate effort or was unable
complete the test. A.R. 361, 495, 568, 33715. For example, after recording a FEV1
0.42, one tester noted:

The above study is not auer representation of the claimants [sic] condition.

After repeated instruain on how to perform the HRest adequately, and
after numerous attempts, the patietit displayed poor #ort during the
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exam. Claimant was unusually intsted in her FEV1 number after each
attempt. . . . | would characterize tltgimant as noncompliant with this
test, even after repeated instructamhow to perform the test properly.

A.R. 568. The ALJ did not err in rejectingetie tests when the test themselves found
that the results were questionable.

Plaintiff criticizes the ALJ for failing to citer discuss a testah listed Plaintiff's
FEV1 as being between 1.07 and 1.14. A89. But this samé&est stated: “Caution:
Only One Acceptable Maneuver Interpret With Care.” Id. Thus, the test was
guestionable, with the testerespfically urging caution.

Plaintiff also faults the ALJ for rejecty a test that listed low FEV1 and that
stated its results were “acceptable.” A.R448But again, the tdnician noted that
Plaintiff gave “inadequate effort.” A.R. 361.

Plaintiff correctly cites portions of the redothat discuss her shortness of bregth
and coughing. A.R.65, 402, 619. But documented dinesss of breath and coughing do
not prove that Plaintiff haa FEV1 below 1.15, nor doely undermine th ALJ’s reason

for rejecting the tests. Furthermore, theJAkasonably discount&daintiff's allegations

)

of shortness of breath based on her contirsmeoking of up to two packs a day. A.R. 8
The ALJ’s conclusion that Pilatiff’'s condition did not satiy listing 3.02 was reasonable
and based on substantiaigdance in the recordSee, e.g., Ukolov v. Barnhart, 420 F.3d
1002, 1006 (9th Cir. 2005) (upholding Ak decision to reject a test that was
“susceptible to subject manipulation”).

B. Weighing of Medical Source Evidence.

Plaintiff argues that the ALJ improperkejected the medical opinion of Dr,
Emmett McEleney, M.D. Plaintiff also argudéat the ALJ gave too much weight to the

opinion of Dr. Mark Brecheisen, D.O.

' Although the technician’sotes and the results arepagated in the record, the
notes bear the same date as of the testenatd the same spironeetthat was used for
the test. A.R. 361, 484.
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1. Legal Standard.
The Ninth Circuit distinguishes betwedhe opinions of treating physiciang
examining physicians, and n@xamining physiciansSee Lester v. Chater, 81 F.3d 821,
830 (9th Cir. 1995). Gendhp an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciaisee Andrews v. Shalala, 53 F.3d 1035, 1040-41 (9th
Cir. 1995);see also 20 C.F.R. 8§ 404.1527(@)-(6). If it is not ontradicted by another|
doctor’s opinion, the opinion of a treating @amining physician can be rejected on
for “clear and convincing” reasons.ester, 81 F.3d at 830 (citingmbrey v. Bowen, 849
F.2d 418, 422 (9th Cir. 1988 But when the apion is contradiad by another doctor,
the ALJ may reject that opinion “for specific and legitimate reatiwatsare supported by
substantial evidenada the record.” 1d. at 830-31 (citingAndrews, 53 F.3d at 1043). An
ALJ can meet the “specific and legitimatasons” standard “bgetting out a detailed
and thorough summary of the facts andnflcting clinical evidence, stating his
interpretation thereof, and making findingsCbtton v. Bowen, 799 F.2d 1403, 1408 (9th
Cir. 1986). “The ALJ must dmore than offer his conclusions. He must set forth
own interpretations and exgh why they, rather thaihe doctors’, are correct.Embrey,
849 F.2d at 421-22.

2. Dr. Emmett McEleney, M.D.
Dr. McEleney’'s medical opinion was cordreted by the opinion of Dr. Mark

Brecheisen. For example, Dr. Brecheisen fotlvad Plaintiff would beable to sit, stand,
or walk for six to eight hours in a workgldA.R. 358), while Dr.McEleney found that
she could perform these actiesi for less than two houis a workday (A.R. 630).
Because of this contradiction, the ALJ sveequired to give specific and legitimat
reasons for rejecting Dr. McEleney’s opinidoester, 81 F.3d at 830-31.

The ALJ discounted Dr. McEleney’s opom “because it is unsupported by th

record. Dr. McEleney’s notes do not support the extreme limitatierassessed. His

notes documented minimal objective findings.” A.R. 90. A discrepancy betwe
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doctor’s notes and his final opinion can bg&pacific and legitimate reason for rejecting
doctor’s opinion. See Bayliss v. Barnhart, 427 F.3d 1211, 121@®th Cir. 2005) (finding
that such a discrepancy is a “clear and cariap reason for not gng on the doctor’'s
opinion”). On July 25, 2011, Dr. McElenegxamined Plaintiffand noted that she

“continues to improve . . . . is progressiwgh the rehab . . . [and] says the home

a

therapy has yielded significabenefits.” A.R. 560. He sb reported that the result ol:
f

the physical examination was “benign findih@gsd stated that he would see Plainti
again “on an as-needed basisd. On March 19, 2012, Dr. Mtleney wrote an opinion
regarding Plaintiff's ability towork. A.R. 630. He found that Plaintiff was severely
limited in her ability to workand that her condition would use her to be absent fron
work more than thietimes a monthld. Dr. McEleney’s “benign findings” and report
of progress are inconsistenitlivthis opinion that Plaintiff'aability to work was severely
limited. By pointing to thigliscrepancy, the ALJ gave aegjfic and legitimate reasor
for rejecting Dr. McEleney’s opinion.
3. Dr. Mark Brecheisen, D.O.

Plaintiff argues that the ALJ gave taouch weight to the opinions of Dr
Brecheisen, the state agencyexner, and the state agencyiesving physician. But as
already noted, the ALJ may favor the opinion of an examining physician such a
Brecheisen over that of a treating physicih the ALJ gives secific and legitimate
reasons. The ALJ credited Dr. Brecheisen’shigm, as well as that of the state agen
physician on the initial review, because it was “consistent with the evidence of
record, which while documenty a diagnosis of COPD, alstowed non-compliance
The evidence of record showdiat the claimant continued to smoke even though
was repeatedly advised to quit smoking. rétwer, the notes shea that she was nof
compliant with medical treatment.” A.R. 91.

In support of this statemernthe ALJ cited portions othe record that documen
Plaintiff's smoking habits. A.R. 455. €hALJ also relied on D Nakao’s report that

Plaintiff's ailments do not hava “significant impact on activities of daily living. The
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claimant is able to complete self cardiaties including mealshygiene, and housse
work. The claimant is able to ambulatetivaut significant limitéions throughout the

”

day.” A.R. 566. This evidence supports Dr. Brecheisen’s finding that Plaintiff's ah
to work was not signi€antly limited. A.R. 358-59. T&nALJ did not err in relying on
Dr. Brecheisen’s opinion.

C. The ALJ Did Not Err in Rejecting Nurse Practitioners’ Opinions.

Plaintiff argues that the ALJ impropg rejected the opinions of nurse

practitioners Jessee VanleeuwerleBissow and Lisa WorkmanAs already noted, “[i]n
order to reject the testimony of a medicadlgceptable treating source, the ALJ my

provide specific, legitimateeasons based on substantiatiemce in the record.’Molina

v. Astrue, 674 F.3d 1104, 1111 (94@ir. 2012). Only licensed physicians and certai

other qualified specialists are considergalcceptable medicabources.” 20 C.F.R.
8 404.1513(a). Nurse practitionene defined as “other sourceg]’ § 404.1513(d), and
are not entitled to the same deferenbolina, 674 F.3d at 1111An ALJ may discount
testimony from nurse practitiorsefor reasons that are germane to each witness.

1. Jessee Vanleeuwen-Beloussow, N.P.

The ALJ rejected Ms. Vanlegven-Beloussow’s because “[a]n opinion that is 1
from an acceptable medical source is nditled to be given the same weight as
gualifying medical sourcepinion. Additionally, the treatment notes do not support
limitations she assessed.” A.R. 90. As far ldtter reason, the Court is unable to disce
a discrepancy between Ms. Vanleeuwen-Bstow'’s treatment notes and her opinion
Plaintiff's work capabilities. Compare A.R. 619-20with A.R. 631. Both the notes anc

opinion concluded that Plaintiff sufferso chronic obstructive pulmonary diseas
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gastroesophageal reflux diseasnd idiopathic hypersomnia. These conditions could

support Ms. Vanleeuwen-Beloussow’s opinioattRlaintiff was severely limited in he
ability to work. A.R. 631.

The Court finds, however, that the ALJubd properly reject Ms. Vanleeuwent

Beloussow’s opinion in favor of Dr. Mark Bschein’'s. The ALJ discussed his relian
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on Dr. Brecheisen’s opinion (R. 91) and, as noted, pointéal substantial evidence ir

support of so doingAn examining physicida opinion is entitled tanore deference than

that of a nurse practitionetSee SSR 06-03P, 2006 WL 2329989.S.A. Aug. 9, 2006).

The ALJ therefore did not err in rejeagirMs. Vanleeuwen-Beloussow’s opinion and
gave germane reasons for so dding.

2. Lisa Workman, N.P.

The ALJ rejected Ms. Workman’s opinidmecause she “is not an acceptahle

medical source, and she did not indicatyg partinent medical findings to support her

—+

limitations. . . . Ms. Workmas’ notes and the notes fronedie other specialists do ng
support the extreme limitations she assesddw treatment records documented minimal
clinical findings.” A.R.91. The Court finds soméconsistency between Ms
Workman’s notes and the limitations slassessed. In her notes, Ms. Workman
repeatedly found thalaintiff has “no difficulty ambulang” (A.R. 458), that Plaintiff's

“gait and stance [are] normal” (A.R. 43846), and that her “mobility was not limited]
(A.R. 442). Ms. Workman had also adviseaiRtiff to engage in‘reg[ular] exercise

especially on nice weathdays with fast walking at theark.” A.R. 443. These findings
are inconsistent with Ms. Workman’s finadreclusion that Plaintiff was unable to stand

and walk for more than two hours in a workdaA.R. 632. This inconsistency is i

-

germane reason for rejecting Ms. Worknsaropinion. Furthermore, as already

? Relying onGomez v. Chater, 74 F.3d 967 (9th Cir. B®), Plaintiff argues that
because Ms. Vanleeuwen-Beloussow workeith a doctor as an “interdisciplinary;
team,” her opinion is entitled to the same wigs that of a doctor. But the releva
regulations, 20 C.F.R. 88 40413(a) and 416. 13(a?, habeen amended since th
Gomez decision, and the Commissioner no lendgncludes “interdisciplinary team,”
under the definition of “acceptable medical sourceSee Mack v. Astrue, 918 F. Supp.
2d 975, 983 (N.D. Cal. 2013)Some district courts continue recognize the vitality of
the Gomez rule when the nurse practitionert@@s an agent of a doctord. Here, Ms.
Vanleeuwen-Beloussow’s notes state thatiepa care was “provided under dired
supervision of Dr. Matheny.” A.R. 62@32. Ms. Vanleeuwen-Beloussow’s opinion
regarding Plaintiff's ability tovork, however, does not irgiite Dr. Matheny’s approva
or involvement. A.R. 631. Plaintiff hasot pointed to other evidence of an agenty
relationship. The Court finds that the Alcould properly discount Ms. Vanleeuwenn-
Beloussow’s opinion for germane reasons.
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discussed, the ALJ was entitled to gigeeater deference to the opinion of Dy.

Brecheisen.
IT IS ORDERED that the final decision of théommissioner of Social Security

is affirmed. The Clerk shall entgudgment accordingly anrminate this case.
Dated this 13th day of April, 2015.

Nalbs Gttt

‘David G. Campbell
United States District Judge
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