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s Company LLC v. United States of America et al Doc. 4

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
El Paso Natural Gas Company, LLC, No. CV14-8165-PCT-DGC
Plaintiff, ORDER
2

United States of America, et al.,

Defendants.

This case concerns environmental liabilityder the Comprehensive Environment
Response, Compensation, and Liability A& ERCLA”) for 19 uranium mines located

near Cameron, Arizona, on the Navajo Natieservation (the “Mine Sites”). Plaintifi

El Paso Natural Gas Compary,C, whose predecessors ogedathe mines in the 1950$

and 1960s, brings claims agsi Defendants United StatesArherica, the Department of
the Interior (“DOI”), the Bureau of IndiaAffairs (“BIA”), the United States Geological
Survey (“USGS”), and the Department of dégy (“DOE”) (collectively, the “United
States”) for cost recovery amdntribution. Doc. 55 {1 122.The United States asserts
CERCLA counterclaim against El 8&afor contribution. Docs. 53, 66.

1 The Nuclear Regulatory Commission was dismissed on May 5, 3&koc. 72.

2 The 19 Mine Sites consist of sites 1-12, and 17, originally permitted by Charle

and Evan Huskon, and sites 202®1 24, originallypermitted by Rare Metals Corporation).

The Court will refer to the siegenerally as “Mine Sites” and specifically as “Husko
followed by the site number or

Ramco” (for Rare Metals) followed by the site number.
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El Paso stipulates that it was an operafdhe Mine Sites for purposes of CERCLA

liability (Doc. 108), and tb Court previously helthat the United States is liable as an

owner of the land where the mines are locdf2aoc. 135). The parties assert addition

grounds for CERCLA liability against each otlad ask the Court to make an equitahle

allocation of past and future respse costs under CERCLA 8§ 113.

The Court held an eight-day bench trialFebruary and March, 2019. Each sig
presented many witnesses, livebgrdeposition, and hundredsehibits. The parties alsc
submitted extensive proposed fings of fact and cohasions of law, asvell as post-trial
briefing on specific issues addeed in this order. For reasons set forth below, the C
will allocate 65% of past and future responsestsEl Paso and 35%6 such costs to the
United States.
l. Findings of Fact.

This order sets forth the Court’s findsm@f fact and conclusions of law undsg
Rule 52 of the Federal Rules of Civil ProcesluiThe Court providesome citations to the
record, but the citatiorshould not be regarded the sole basis for the Court’s ruling. Tt
Court’s findings and conclusioase based on all of the tasbny and exhibits admitted in
evidence.

A. The Parties.

El Paso is the corporate successor edbwhead Uranium Company (“Arrowhead”)
Rare Metals Corporation of America (“Rare tslls”), and El Paso Natural Gas Compan
Doc. 159 at 8. Arrowhead and Rare Metals minedmnium at the Min&ites. Arrowhead
was one of the original uranium mining coamges in the Cameron region of Northet
Arizona, operating from 1952 to 195%&x. 28 at 7-8. Rare Mdsawas formedn 1954 to
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prospect, explore, and acquire properties containing uranium deposits and other valual

minerals. Rare Metals acquired Arrowhead in December 1954 and took over its ur

mining operations.SeeExs. 1040-44. Rare Metalssalengaged in uranium exploratio

3 Throughout this order, th@ourt will refer to ArrowheadRare Metals, and El Past
collectively as “El Paso” unless the context requires identification of a specific entity

2

Aniu

=}

7




and development in Utah, New keo, California, and other éations. Exs. 1041 at 7
1042 at 6, 8; 1043 at 5-7, Rare Metals merged with El Paso in 1962. Ex. 1056. El Paso

also takes responsibility féhe mining activities of Cameron Mining Company at several
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of the Mine Sites. Doc. 159 at 8.
The land where the Mine Sgare located is owned byetkunited States in trust fof
the Navajo Nation.See25 U.S.C. 8§ 640d-9(a); Doc. 159at The DOI and the BIA, as
part of their tribal trust responsibilities, sgaw some aspects of the mining permits and
leases for the Nation. Doc. 159 at 8; Exat2. The USGS, which is part of the D(jl,

collects, analyzes, monitorspd provides information abouatural resources. Docs. 1
1 19; 23 1 19. DOE is thmuccessor agency the former Atomic Energy Commission
(“AEC”). Doc. 23 1 20. After World Wall, the AEC was respoitde for creating and
managing a program to procure uranium ioiclear weapons, known as the Domes}i
Uranium Procurement ProgranDUPP”). Ex. 74 at 6.
B. The Cold War and the Danestic Uranium Industry.
The United States’ use of atomic bombslapan both hastened the end of Woild

War Il and sparked the Cold War with the Soviet Union. Both nations aggressjively

developed nuclear weapon®btaining uranium, a naturallyccurring metal that was an
indispensable component ofcsuweapons, became a dng objective of the United
States’ national defense effort. Doc. 158 { 12.

In 1946, Congress passed the Atomieigy Act, which formed the AECSee60
Stat. 755. The Act also established the DI Brogram for “the production, ownership

and use of fissionable material to assue¢bmmon defense and security and to insure

—h

the broadest possible mining of the fieldsEx. 74 at 6. Viewing foreign sources g
uranium as unreliable, the Wed States sought, throughetBbUPP, to locate and develop
domestic sources using a conddion of government-led explation and private enterprise
incentives. Tr. at 94-95. Ahe time, the federal govanent was the only authorized
purchaser of uranium in the United States. Atdamiergy Act of 1946 § 5(2); Ex. 74 at 14.
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Between 1948 and 1956,etlAEC published nine ciutars offering guaranteed
minimum prices and bonus payments toanium ore (thé'Circulars”). SeeEx. 41.
Circulars 3, 4, 5, and 6 applied to uraniomming on the Colorado Plateau, a geograpl
area encompassing some 140,000 squalesrm Arizona, Utah, Colorado, and Ney
Mexico. Ex. 1002; Doc. 159 at 7. Circulaguaranteed, for three years, a minimum pri
and “development allowance” of fifty centsrggound for uranium @r of .15% grade or
more. EX. 41 at 3-4see also idat 8-9 (Circular 5 Revis¢d Circular 4 established &
haulage allowance of six cents per mile for the first 100 mildsat 5. Circular 5 also
guaranteed a minimum price and expandeddé&wvelopment allowance to ore with uraniul
concentrations as low as .10%d. at 6. Circular 6 created an additional bonus for {
production of uranium ore from new domestic minks.at 13-14.

The AEC assisted the yng domestic uranium industtyy conducting geologic
surveys, furnishing free testing and assaaryices, and agreeing to purchase urani
ore. Ex. 25 at 13. The AEC established orgHiny stations in uranium-producing area
Id. The AEC's assistance programs includedearch and development that led
improvement in milling pscesses and other mining-related innovatioft., see also
Chenoweth Depo. Jan. 15, 2014, at 85.

Beginning in 1948, th AEC, assisted by the USGiperated a program of uraniun
exploration on the Colorado Plateau and sewwtadr western states. Ex.25at14. T
program involved temporary withdrawal of sof@0 square miles of public domain lan
for exploration, geologic studies, drillinggxamination of samples, and airborr
reconnaissancdd. The AEC employed a contractor, Walker Lybarger, to use a bulldq
to uncover any uranium outcrephat were discovered. Chenoweth Depo. Jan. 15, 2
at 1032 Ore found on AEC land was leased tivate parties directlyhrough the AEC in

return for a royalty on ore production. Ex. 25 at 9€e alscChenoweth Depo. Jan. 15

4 The relevancyrd Rule 403 objections to thieposition testimony are overruled.

When the Court relies on anyher deposition testimony sulited by the parties to which
an objection has been made, the Cauilt state its ruling in this order.

> The Rule 403, 602, and 802 objectitmshis deposition testimony are overrule
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2014, at 79-82. The AEC also undertookaacess road program under which the AE

the Bureau of Public Roadsnd various state agencies itoyed over 1,200 miles of road:s

in Arizona and other states to facilitate utem exploration and mine development. Ex. 2

at 15.
In July 1952, Charles Steen, an indegent prospector, found uranium on tH
Colorado Plateau south of Moab, UtaébeeTr. at 56-57, 1600. &t&n made over a million
dollars on the ore depositné his success motivated many others to pursue uran
mining, launching a gold-rudlike interest in prospectini@r uranium. Tr. at 57.

C. Uranium Mining on the Navajo Reservation.

Because the 19 Mine Sites are all locatedthe Navajo Reservation, both th
Navajo Nation and the federal government wevelwved in transactionaffecting the sites.
Generally, four permits or leas are required for uraniummmg: (1) prospecting permits
(2) drilling and exploratiopermits, (3) mining permits, and (4) mining leasseEx. 31
at 10. As of 1951, the NajpaNation did not require a parate drilling and exploration
permit (Ex. 1075) and required only non-Navajspply for prosecting permits (Ex. 31

at 10). In 1953, the Nation’s mining rdgtions were updated to require drilling and

exploration permits. Ex. 1078. The new regjales also requiredrg prospector, Navajo

or non-Navajo, to apply foa prospecting permitld. at 2. A non-Navajo permit holder

could negotiate a mining lease waltribal advisory committedd.

Permits were approved by the Navajo TriGaluncil and the area director of the

BIA. Seelr. at 160-61see, e.g.Ex. 294A. All rents and rojtees were paid to the United
States Treasury for deposit excuedy in Navajo tribal funds.SeeTr. at 203, 523. The

permits contained provisionslaged to the trust oversight responsibilities of the DOI a]nd

required permittees to (1) “camin to any and all regulations of the Secretary of

Interior”; (2) receive approval from the Trib@louncil and the Secretary of the Interic
before assigning the permit; and (3) allow Exsjpon of permitted preises and operationg
by BIA personnel. EX294A at 3-4. These provisionsdatihe DOI oversight of the lease

were consistent with the DOI’s trust duties over all reservation mirseglr. at 162-63,
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90 (the lease authorizationguerement is consistent withll mining contracts on the
Navajo reservation); Ex. 75 (example of a éeagjected by the BlAonsistent with its
tribal trust duty); Ex. 13 (delegating approvalleéses to the Secretary of the Interi
because it was in a better position to mpkafitable lease arrangements for tribege

also Navajo Tribe of Indians v. United Stat@sCt. Cl. 227, 232 (1985) (noting that th

United States has a responsibility to supertigeaffairs of Indian tribes). The Navajt

Nation exercised independent decision-makanghority and had a strong interest in

developing uranium resources on tribal lsndnd that the United States supported {
Nation’s efforts consistent witits role as tribal trusteeTr. at 893-95, 899-904, 941-42
088-89.

D. The Mine Sites.

In 1952, Charles Huskon, ldavajo prospector who wked for AEC contractor
Walker Lybarger, discovered a natural uranourcrop that would later become Huskon
Ex. 28 at 6. In July 1952, Idkon and his son left the cordtar to workfor Arrowhead.
Id. In August and September, 1952, Huskon received mining pdonitkiskon 1, 2, 3,

4,5, 6, 7, and 8and assigned them torildwhead. Ex. 294D. In Apr. 1953, the BIA

approved a mining permit for Huskon 9, Hhd 11, which Huskon also assigned
Arrowhead. Ex. 24 at 53. Huskon 12, 14, and 17 wereegadvand located in Decembe
1953 and January 1954 (Tr. at 525-27; B323), but permits were not obtained unt
March 1954 (Ex. 294D).

Rare Metals acquired Arrowhead in Decentt#54 and took ovaxll of its uranium
mining operations.SeeExs. 1040-44. In 1955, miningermits for Ramco 20, 21, and 2
were issued to Navajo prospectors and asdigmdrare Metals. EX294D. These sites
were converted to mining leases in 195@. Ramco 24 was permitted by a Nava
prospector in 1957 and assigned to Rare Metdls.

In 1959, Rare Metals allowed Carmoar Mining Company, an independer
contractor, to perform mining operations a¢siwhere Rare Metals had ceased operatid
Doc. 159 at 8; Tr. at 499-500. These incluétecskon 1, 2, 3, 610, 11, 12, and 17, and
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Ramco 20, 21, and 22. Exs. 28 at 13; 118%6; Prince Depo. Oct. 9, 1996, at 88-89.
Rare Metals relinquished its rights to Ran#bin 1958, and its rights to the remaining
Mine Sites during the first half of the 19608eeEx. 294D.

E. Three Mining Phases.

At trial and in their briefs, the partiégcused on three phases of mine operatiops:
exploration, mining, and reclanan. The Court makes the follang findings of fact with
respect to each phase.

1. Exploration.

During exploration, an ore deposit is loadtthrough prospecting, confirmed, and

uncovered to determine its “dimension, gradnd continuity.” Tr. at 216. Common

exploration methods in the 195ihcluded drilling and rim stripping. Tr. at 282. El Pa

"2}
o

concedes that there is no esiite the United States ex@mducted exploration activities
at the Ramco sites (Tr. at 62), and El Pdees not seek contribution for exploratofy

drilling that occurred at any of the Huskon ngn@r. at 17). During trial, ElI Paso als

| &)

stated that it would assume responsibility &irexploration activities at Huskon 5, G,
and 9. Tr. at 348-49. This order, thereforeuk®es on exploration at skon 1, 2, 3, 4, 7,
8,10, 11, 12, 14, and 17. Bhso claims that the United &siengaged in rim stripping at

each of these sites. Theité States disagrees.

Rim stripping occurs when a bulldozer exates soil, referred to as “overburden}’
from the top of an ore deposit éxpose the mineralized zon8eeTr. at 350. During a
45-day period between Decemld€, 1953 and February B954, the AEC conducted rin]
stripping in the Cameron area. Exs. 58; 92;at29 at 20; 1258. According to a repoyt
prepared in 1955 by David kitkley, an AEC geologist (the “Hinckley Report”), the AEC
stripped approximately 45,000 linear feetsotil in the Cameron area during this 45-day
window, exposing portionsf 15 uranium outcropskx. 129 at 20.

Exploratory trenches made dug rim stripping can still beeen at many of the Ming

Sites today. Some of the trenches are \asiblaerial photographs of the sites taken|in
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1954, and even more are appariem aerial photographs taken 1992. The question is
who made the trenches.

AEC and its contractors used a Caterpillatddfidozer for rim stripping —an 11-tor]
machine that cut a 29-foot-widsvath with its front bladeSeeTr. at 330-31; Ex. 129 at
20. Arrowhead did not own a migine of this size, but instdaised a much smaller Allis
Chalmers HD5 front-end loaderrfavork at the Mine SitesSeeTr. at 320-22, 441see
alsoMaloney Depo. at 117. After it purchas®dowhead in December 1954, Rare Metals
also used D7 bulldozers, aslins larger D8s, for workt the Huskon Mine SitesSeeTr.
at 542, 551 (Mr. Beahm testifying that theradsdispute that Rare Metals bulldozers were
used at the Huskon mines), 1306 (1992 ahgrhotos suggest that more rim stripping
occurred after 1954); Exs. 130 at 6; 1160 {L86ntract with Rare Metals for contractar
stripping of overburdengee als&Chenoweth Depo. Apr. 24, 20, at 26 (more exploration
by private parties after 1956 thag the AEC before 1956).

El Paso’s mining expert, Douglas Beahm, reviewed histamalments regarding
the DUPP and historical aeriphotographs. Tr. at 311. He visited the Mine Sites Bix
times. Id. On the basis of his investigationy NBeahm testified thahe AEC performed
rim stripping at Huskon 1-124, and 17. Tr. at 349He testified toneasuring a total of
30.2 acres (or 45,362 linear feef) exploration disturbance &tese Huskon sites. Tr
at 358-59. He noted that trenches he oleskgenerally were 29-é¢ wide, corresponding
to the size of a D7 bladena that his estimated 45,362 lindeet of trenching aligns with
the 45,000 linear feet of AEC rim strippidgscribed in the 1955 Hinckley Report — rim
stripping performed by the AEC during the 45+d@ndow in 1953 and954. Tr. at 358;
see alscEx. 129 at 20. Mr. Beahm concludes thHhtof the AEC’s rim stripping in the

Cameron area was performed at the Huskbine Sites, and constitutes the only rir

>

stripping that occurred at those sites. El Rdso presented an unddtinternal corporate

5 Mr. Beahm also noted a disturbanceHatskon 26, but heombined Huskon 26
\|/_|V|tthuskon 11. SeeTr. at 349. Thus, Mr. Beahm’s numbers are applicable to all 15
uskon sites.
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memorandum which stated that the AEC buletbrenches on Huskon 1-11, 12, 14, a
17, and that the company did “[l]ittle bulldozer ko . . except to gp off overburden.”
Ex. 119;see alsdlr. at 366-67.

If Mr. Beahm is correct in his conclusidhat some 45,000 feet of trenching wé
done by the AEC at the MireSites during the 45-day pedi described by Hinkley, the
trenching would have occurredfbee the 1954 aerial photegere taken in February 1954
and presumably would be visgbin those photos. But the government’s aerial photogra
expert, Mary Sitton, testified &t only 13,589 linear feet ofmi stripping can be seen withir,
the Mine Sites’ boundaries in the 1954 agptabtographs, with approximately 3,000 line
feet outside of the boundarieSeeTr. at 1116 She identified many trenches visible 1
the sites today that cannot be seen in thel Eerial photographs. She also noted that
1955 Hinckley Report attributes the 45,00@anfeet of rim strippingot to the Mine Sites
specifically, but to the general Cameron area, which includes scores of mine sites, a
Rare Metals had heavy bulldozers at the MBites in early 1955 athereafter — machines
capable of creating the trenclasserved on the ground todaihis evidence persuasively
suggests that the trelmes at Huskon 1-12, 14, and 17eveot all made by the AEC during
a single 45-day period int®1953 and early 1954,

The Court finds Ms. Sitton’s testimony alidbe aerial photographs to be moj
credible than Mr. Beahm’s. She has digantly more aerial photography training an
expertise than he does, and she obtainedl|gehotographs from the National Archive
and Records Administration, the USGS, andtheversity of Arizona. Tr. at 1075. Unlike
Mr. Beahm, she reviewed the historical agpiabtos through a sewscope, which allowed

her to examine them in 3DTIr. at 1076. The Court doe®t find credilte Mr. Beahm'’s

" El Paso presented evidence of somé&ARvolvement and reconnaissance in t
Cameron area that predates Arrowhead’s mgimermits, but it does nepecifically refer
to rim stripping. SeeEx. 179 (sampling at Huskon 1 @eptember 9, 1952, three weel
before Arrowhead received its permit).

8 Mr. Beahm’s ex;)loration numbers includseveral areas outside of the mir
boundaries.SeeTr. at 617-18. According to El Padbe EPA specifically requested tha

it examine these locationsut El Paso has not agreeddtoany further remediation there.

Tr. 438-41.
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assertion that virtually all of the trenche&ms®n the ground toglavere present in 1954
but do not appear in the 19%erial photographs becauseytiwere obscured by shadows
or lack of contrast.

The evidence also showsathArrowhead conductedmni stripping. Mr. Beahm
testified that Arrowhead was unable to ratnip by bulldozer because it owned only the
HDS5 front-end loader, which was incapable adatmg the wide trenches observed at the
19 Mine Sites.SeeTr. at 320-22, 441see alsdMaloney Depo. at 117. And records do
indicate that Arrowhead was primarily a hand-digging operationrddfavas acquired by
Rare Metals.SeeTr. at 323. Further, Dozing with &D5 front-end loader would require
multiple passes to create a tthras wide as a D7’s, woutileate several separate waste

piles, and would not create fmim windrows as observed dhne side of trenches at thg

U

Mine Sites’ But the United Stategsresented evidence thatrowhead did conduct rim
stripping with its HD5 at some of the M@ Sites. Arrowhead cofounder George

Morehouse stated that he would “strip dowath the dozer, actualljhe would use] the

|®N

front end loader as a dozerSeeEx. 69 at 9;see alsoTr. at 1196-97. Expense an
production reports for the Huskon sites, befthe 45-day AEC exploration window, alsp
indicate that rim stripping was performieg Arrowhead at th Huskon sitesSeeEx. 1139

(report for Huskon 1 for Octobe4, 1952 to March 31, 53, stating cubic yards forn
stripping); 1106 at 6 (indicating that overbdan was stripped by an ACD5, which is the
Allis Chalmers HD5 dozerkgee alsalr. at 1199.

Based on all the evidence, the Court makes several findings regarding the ppgrtie

involvement in the gxoration phase.
First, El Paso was directly involved immoration. It has assumed responsibility
for all exploration activities at the Ramco sitend Huskon 5, 6, and 9, as well as all

exploratory drilling. The evidence descriledabve shows that Arrowhead engaged in rjm

® A windrow is waste material left on eithgide of a trench dug by a bulldozer, or
on one side if the bulldozer'sddle is angled. Tr. 332.

10
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stripping, and Arrowhead had mining pernatdHuskon 1-11 before February 195ee

Ex. 294D. The parties agree thatowhead had the authority eine or explore as a result

of those permits.SeeTr. at 1623. In fact, Arrowhéadelivered its first uranium oreg
shipment from Huskon 1 in October 1952, viredfore the 45-day window when the Unite
States conducted rim stripping activities in the Cameron &eektx. 28 at 7-8. The Court
finds it likely that the rim stripping atluskon 1-11 was conducted by Arrowhead
conjunction with itamining activities. SeeTr. at 1099 (noting thaxploration and mining

occurred at the same time), 1228 (strippinddee at the mines after mining start&d).

Second, the Court finds by a preponderasfcéne evidence that the United State

engaged in explation activities at Huskon 12, 1dl1l7. Arrowheadlid not receive a
permit to mine these sitestiurMarch 1954, and yet Ms. Sitton and Mr. Beahm each fou
disturbances on these sites in the 19%&bghotos that predate the permiBeeEx. 294D.
For Huskon 14 and 17, Ms. Sitton noted seMaraar excavations on the 1954 aeridiee
Exs. 1354; 1356.

El Paso asserts that Arrowhead couldhreote created these disturbances withoy
mining permit. SeeTr. at 1623. Prior to approvafl the survey of the mining claims
Arrowhead had no privileges Huskon 12, 14, and 18eeTr. at 369. El Paso argues th:
the United States did have permission fromNlagajo Nation to prospect and explore @

the lands in question before thebruary 1954 aerials were takeTr. at 341-43; Exs. 58;

d

in

nd

At

n

1258. The United States appears to arthae because Arrowhead had a prospecting

permit, and because it surveyand plotted Huskon 12, 1d4nd 17 in December of 1953

01t is also possible that some exploration activities at Huskon 1-11 were cond
by the United States. The AEC certainly cocted rim stripping in the Cameron area,
least in the vicinityof the Mine Sites.SeeExs. 91; 129 at 20. But the Court is not certs
how much, if any, occurred on Huskon 1-11. El Paso’s only historical document lir

D
D

Licte
at
in
King

source of its informationSeeEx. 119. And even if the Uted States conducted addition

AEC exploration to Huskon 1-11 is the undatet#rnal memo that does not identify tr{
I

rim stripping at these sites, it would noteadf the Court’s allocation. The exploratio
phase of this case is small compared to the mining phase, &addivould, in any event
have welcomed and encouraged AEC rinpping for more ore at its Mine Sites.

11
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and January 1954, Arrowhedadd authority to conduct exploration activities on tho
Sites. SeeTr. at 1621. The United States asséntat because the Wgo Nation did not
utilize exploration andrilling permits at the time, the @specting permit gave Arrowheay
authority to conduct these exploration activiti8geelr. at 1623. Further, the United Statg
argues that the minimal level attivity identified by Ms. Sitin would be consistent with
staking a mine claimTr. at 1622.

As already noted, the Navajo Nation initiatlyd not require expration or drilling

permits. Tr. at 896, 1255; Ex1075; 1078. Mirrs applied for a prospecting permit and

then for a mining permit. Ex. 1075. In Dedeer 1953, the Nation updated its regulatior
requiring miners to seek firatprospecting permit, then arploration permit, and then &
mining permit. Tr. at 896Ex. 1078. Mr. Beafm testified that the mining permit was
necessary for miners to conduct exploratiativéies like those seedearly at Huskon 14
and 17, and that likely occurred at Huskon(I2 at 117), and the United States failed

present any testimony that supports its théoay a prospecting pernhprior to 1953 would

allow Arrowhead to conduct exploratibh. Moreover, the fact #t the disturbances in

guestion were labeled as linear excavationseemed to be made by heavy equipmd

Se

S

1S,

L

3

[0

PNt

indicates that these disturbaneesre not made in the normal course of staking a clajm.

SeeTrial Tr at 1176 (only use a simple coags and steel chain for staking claimg
Because the trenches and disturbances atddukR, 14, and 17 weraade at a time when
Arrowhead likely did not have authority to the work, and were made by hea
equipment of the kind operated by the AEC cactor, the Court findey a preponderance
of the evidence that the ed States conducted rinrigping at these sites.

Third, the Court does not find, as El Pasggests, that the AEC conducted most
the exploration activities at tiMine Sites. Mr. Beahm relied &ely on current site visits

where he assumed that bulldozer-sized treachsible on the ground were made by t

1 United States witness Jayintam testified that an indidual with a prospecting
permit would have an interest in the particular afeeTr. at 944. But that does not me3g
that the individual woul have had the authority to comdexploration activities or to
exclude the United States from caiating exploration activities.
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AEC during the 45-day window in late 1953 aeatly 1954. But this view disregards the
fact that the disturbancesud have been made at anyéi during the years of mining by
El Paso, including after 1954 when Rare Neetaought its own D7 and D8 bulldozers to
the Mine Sites.SeeTr. at 390; Ex. 1158. Mr. Beahatso relied on historical documents
noting that the AEC conducted rim strippimgthe Cameron area, but these documepts
refer to the entire Cameron area, which caomdiapproximately 100 mines. Tr. at 1147
(Ms. Sitton testifying that she noted athactivity in the Cameron area), 1112-14
(discussing mapping anomalies that includegar excavations in the Cameron ar¢a
outside the Mine Sites), 1114 {Ms. Sitton testifying that 145,000 linear feet does nqt
cover just the 19 Mine Sites$ee alsoEx. 1363. And Mr. Beah's assertion that he
measured approximately 45,000 linear feetirenching, which matched the Hinckley
Report on AEC activity, is ks credible than Ms. Sitton’sstamony that most of this
trenching does not appear in the 1954 aerial photographs.

In summary, although the Court finds tHadth El Paso and the United State¢

14

S
engaged in exploration taaties at the Mine Sites, the Cdutoes not find that all or ever
a majority of it was performed by the Unit&dates. The evidenaoes not enable the
Court to precisely determinedlparties’ respective exploration activities at the sites, put
this is not an impediment tan overall allocation becagighe exploration phase is a
relatively minor portion of the fevant activity in this case.
2. Mining.

All of the Mine Sites were open pit mine$r. at 1611. They were mined either Qy
El Paso or one of the orphan companidfie United States never mined or supervised
mining operations at any of the sit&eelr. at 908, 1580; Ex. 6& 4-5; Chenoweth Depo
Jan. 16, 2014, at 409; Chenow&tbpo. Apr. 24, 2014, at 23, 57.

12 An orphan under CERCLA is a “partyhetrwise qualifying as a responsible party
[but who ] may be defuncbankrupt, uninsured, or othereikack the resources to bear its
Ideal measure of responsibility monetary terms.’United States v Kramg853 F. Supp.
592, 595 (D.N.J. 1997). There were fieatities that operated the Mine Sites and

eventually went bankrupt: Utco Uranium, Cameron Mining, B.C. Associates, Domina

Company, and H.R. RodgerSeeTr. at 743.
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The Navajo Nation managed uranium minmg the reservation. Tr. at 941-42;
Chenoweth Depo. Jan. 16, 120) at 408-09. The Natiowrote its own regulations,
established a department mining, conducted mining ingptions, and hired a mining
engineer. Tr. 893-95; Exs. 31 at 8; @X74; 1080. The Unitk States did conduct
inspections through the DOI and the BureaiMines (“BOM”) to promote mine safety
and identify hazardsSee, e.gExs. 1189-1202; 1207-08; €howeth Depo. Jan. 16, 2014,
at 409.

Initially, Arrowhead mined with picks, sholgewheel barrows, the HD5 loader, and
a crew of about twelve workersSeeEx. 69 at 10. El Pasojsroposed findings of fact
admit that Arrowhead produced almost 4,000 wihare in 1953 andhore than 8,000 tons
in 1954. SeeDoc. 158 1 167. When Rare Metatsquired Arrowhead in December 1954,
production at the mines increased significanBeeDoc. 158 { 167; Ex. 1334. In 195§,
Rare Metals Mines pduced nearly 300D tons of ore.SeeDoc. 158 | 167In 1957, the
Mines Sites produced over 40,000 tons. O&8 7 167. As of March 1956, an internal
company memo stated that Rare Metals halpgtd 291,169 tons ofative material at the
Huskon sites and another 273,857 tons @fburden at the Rameites. Ex. 1135.

Open pit mines are created by stripping aveage amounts ajverburden and then
removing the ore to an onsite stockpil8eeExs. 1190-1210 (safety inspection reports
documenting mining methods). El Paso’s extiana at the Mine Sites ranged in size from
shallow trenches to large pitg to 2,400 feet longExs. 28 at 5; 1190-121@ge also
Tr. at 1202. Mine development also included roadbuildidgeExs. 1336 (summarizing
miles of road built at each site based orPBto expense and production reports); 1389
1 17. A majority of the Cameron areasws&agenerating activity occurred between 1954
and 1961.SeeExs. 28 at 19; 1334.

El Paso disposed of hazardous sutxsta at each of the Mine SiteSeeDoc. 117
1 3. The United States did not direeste handling or waste dispos&eerr. at 907, 921,
1204; Chenoweth Depo. Jan. 16, 2014, &.4During mining, workers used a Geiger

counter to asses wheelbarrow loads of ore dadload did not “mesure so much on theg
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Geiger counter, they’d dump alver the hill [] someplace.”Chenoweth Depo. Jan. 16
2014, at 410-11. Waste rock was dumpedadduhe way so it would not interfere with
mining. Chenoweth Depdan. 16, 2014, at 41%ee alsdEx. 69 at 10 (Arrowhead put

waste wherever it wasonvenient).

The AEC bought uraam at the prices and bonuses Isg the Circulars. Because

miners could grade their uranium on an averagnthly basis, they had an incentive
stockpile lower-grade ore ancebld it with higher-grade ore sell to the AEC. Chenoweth
Depo. Apr. 24, 2014, at 36. This was a common pracB=eTr. at 1610; Ex. 15 at 3,;
Chenoweth Depo. Apr. 24, 2014, at 36-37.

When El Paso opened the Tuba City milLBb6, it set an ore grade cut-off of .20

because that was more eféinot for the mill's operation. Ex. 280; Chenoweth Depo.

Apr. 24, 2014, at 163-64 (theeograde cut-off was up to the mill, if the mill did not wa
to take the lower grade ¢éhAEC did not force them)lee alsoExs. 1231-32 (mining
companies complaining that Plaso was not purchasing lower grade ore as permitte
the Circulars). Even befotbe mill changed theut-off, miners weranore focused on
higher-grade uraniumdgause it sold for a higher pric€henoweth Depo. Apr. 24, 2014
at 37 (most miners could not make money at i©9% cut-off, so during the uranium bool
the average grade wabout .23%).

By late 1957, dramatic increases ipadged uranium ore resees and in milling
capacity prompted the AEC to announce that “it no longer [was] in the interest g

Government to expand production of uraniconcentrate.” EXx. 25 at 12. The AE

announced that it would buy fity appropriate quantities abncentrate derived from ore

reserves developed prior to November 24, 1938.” In 1958, the AE announced that
“domestic producers of uranium ores and cotreg®” could start making private sales fq
the peaceful use of atomic energy, but nchssales were actually made until 1966.

In 1962, the AEC implemented a “stthtout” program which allowed mining
companies to defer delivery af portion of their contractommitments until 1967 and

1968, in return for an AE commitment to purchase tlmge in 1969 and 1970.d.
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Operations at the Mine Sitgshased down as ¢entives decreased, but there is al
evidence that ore reservesla Mine Sites were exhaustaylthis time and no longer helg
enough economically viable uranium. ePloweth Depo. Jan. 16, 2014, at 410-
(describing the process ofing the Geiger counter togasure uranium from a mine; ong
it was very low, mining would stop$ge alsdEx. 31 at 7 (“[A]s tle known orebodies were
depleted, ore production decdith sharply after 1958.”).

At the end of a mining lease, there wadrapection to ensure that sites were fr
from physical hazardsSeeTr. at 154; Ex. 1214ee alsdChenoweth Depo. Apr. 24, 2014

at 182. Open pits were left unfille&eePrince Depo. Oct. 9, 1996, at 131. Language i

the leases and the customs of the day wdesate mines “timbered,” which meant leavin
the ore body accessible and, in the casepan pit mines, leavg the pit open. See
Tr. at 154, 1613 (timbered means geictural integrity of the pit walls¥.

Language in the mine leases also stdted mines were to be surrendered a
returned in good condition except for ordinary wear and t8aeTr. at 1576. El Paso’s
expert, Mr. Dempsey, testified that this pramsdid not affect thexpectation that mine
pits would be left openSeeTr. at 1577 see alsdPrince Depo. Oct. 9, 1996, at 114. B
1962, El Paso and its subcontractors stoppediaing at the 19 Miné&ites. Prince Depo.
Oct. 9, 1996, at 68-69.

3. Reclamation.

For almost three decades, the Mine Sigesained largely in the same condition ¢
when mining ceased, withpen pits and wastdlgs on the propertiesin the 1980s, the
Navajo Nation became concerned about fdsdiealth impacts of abandoned uraniu
mines on the Reservation. Ex. 1275; Pribepo. Oct. 30, 1996, at 220-21. People we
frequenting the pits for recreatial purposes, and livestock wad&rang at the pits. Prince
Depo. Oct. 30, 1996, at 221-22. As a resuithe early 1990s tHgavajo Nation undertook

13 There is evidence thahe Navajo Nation wantedines closed after 1959
(Ex. 1274), but also some suggestion thatapied only to underground mines (Tr. 156
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reclamation of 17 of the 19 Mine SiteRReclamation was noteg@med necessary at

Huskon 5 and 14. Doc. 159 at 9.

Funding for the reclamation was pmed through grantdfrom the federal
government’s Office of Surface Mining (“@®8) under the Surface Mining Control ang
Reclamation Act (“"SMCRA”). Doc. 159 at 9he Nation’s office of Navajo Abandone(
Mine Lands (“NAML") developed the plansrfoeclaiming the mines and submitted gra
applications to the OSM. Martinez Depo28t21. The OSM reviewed the applicatior

prior to approving fundingSeeid. The OSM was deferential to the Nation in its revie

and oversight of the reclamati because of the Nation’s statas a sovereign nation.

Sassaman Depo. at 126-31. The OSM’s was to oversee the sites for compliance w

the NAML plans and to offer advice wherecessary. Martinez Depo. 34-36, 40-43;

Sassaman Depo. 33-35, 106. All reclanrastandards were established by the NAM
Martinez Depo. at 34-35; Sassani2epo. at 29-30, 35, 56, 74-76.

Through five reclamatioprojects, the NAML (1) rested hundreds of acres o
land, (2) backfilled and gradegventeen uranium mine pitgricerly operated by El Paso
(3) removed or reduced the slopes of gands of feet of aeyerous highwalls and
embankments, (4) contained mining wastelerground to prevergrosion and reduce

surface exposure, (5) built drainages structwwedivert runoff from the pits and wasts

]

D
C

piles, (6) removed ponds of polluted wateatttvere sometimes used for recreational and

agricultural purposes, and (7) provided emglment ponds for livestock and wildlif&ee
Exs. 1279-85 (NAML technical specification§B10 (Project three uptiareport); Prince
Depo. Oct. 30, 1996, at 2@R. The United States proed the Nation with $2.4 million
in funding for this work.SeeExs. 1294-1308 (total costs by each site).

F. The Tuba City Mill.

The Tuba City uranium mill was built amgherated by El Paso, and purchased

from Cameron-area mines, including the Minee& The mill is not part of the EPA’S

pre

current CERCLA directive to El Paso, ane tharties disagree on whether its remediation

Is relevant to the Court’s equitable allocatfonthe 19 Mine Sites assue in this case.
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Originally, Arrowhead and Rafdetals shipped ore to the AEC’s Bluewater mill i
New Mexico. Exs. 1222; 1261163; 1243. In 1954, Rare Metals contacted the A
about establishing a mill in the vicinity ofeMine Sites, which wad significantly reduce
haulage costs. Tr. at 1008; Ex. 107. Rdetals and the AEC aged that the AEC would
operate an ore-buyingagton in Tuba City until Rare Mdgcould finish building the mill,
and Rare Metals would then tadeer the ore-buying functiorExs. 1030 at 51222; 1224.
In July 1956, Rare Metals completed comstion of the mill andbegan purchasing ore

EC

from mines in the area. Ex%241; 1235. The mill operated from 1956 to 1966 and

produced 80,000 tons of yellow cake uraniumthe United States. Ex. 1072 at 25.

In the Circulars, the AEC offered to pbese uranium ore above a .10% grade. T
Tuba City mill adopted a stricter standarajuiging a grade of .20% on a monthly averag
basis. Exs. 131; 280; 1040; 1226 at 2.

The Tuba City mill generadkeits own waste pile in the form of “tailings,” which

consisted of low-level radioactive sand getestdrom processing uranium ore. Ex. 131

at 8; Prince Depo. Dec. 1, 2016, at 43-44P&$0 also disposed lajuid wastes from ore

processing in an impoundment paiahstructed near the mill. Ex1317 at 101; 1319 at 5|

These operations contaraied groundwater at tisgte. Tr. at 1262.

El Paso stopped operatiofithe Tuba City mill in1966 because uranium source
in the area were exhaustefieeEx. 1240 at 2. The Arana Atomic Energy Commission
(“Arizona AEC”) oversaw the terimation of El Paso’s mill tense. El Paso was require
to stabilize the tailings pile (Ex. 1242), aomhsulted with the federal BOM to develop
stabilization plan (Ex. 1768Caulkins Depo. at 20-22}. El Paso’s plan was submitted t
and approved by the Arizona AEC, the Unitedt& Public Health $dce, and the Navajo
Minerals Resource OfficeSeeEx. 173. EIl Paso implemented the plan, and the Ariz(
AEC terminated ElI Paso’'s license, acWiedging that ElI Paso “effectively
decontaminated the mill buildirig;stabilized the tailings pile against wind erosion,” ar
“fenced and posted the tailings pile.” Ex. 18&e alsadlr. at 1252; Ex. 176.

4 The Rule 401 and 4Gsbjections to this testimony are overruled.
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Eventually, the United States remediatbé mill site under the Uranium Mill

Tailings Radiation Control AG¢UMTRCA”). Ex. 1317 at 5, 18-20; 42 U.S.C. § 7901(a).

In UMTRCA, Congress acknowledged thaanium tailings at active and inactive mill

sites may pose a significant radiativealth hazartb the public.See§ 7901(a). UMTRCA
was designed to “stabilize and control [miljlings in a safe and environmentally sour
manner and to minimize or eliminate radiati@zards to the public.8 7901(b). In effect,
the federal government assunmedponsibility for the clean-up of uranium-producing mil
for the good of the country. Tr. at 1243. &v& clean-up occurs ondian lands, as at the
Tuba City mill, the government pagdl costs. Ex. 1317 at 9.

The Tuba City mill remedteon occurred in two phases from January 1985 to A
1990. Ex. 1317 at 19Through the end &f018, the United States has spent $34,143,(
in surface remedial action costs and $59,426,ibgroundwater remealiaction costs, for
a total of more than $93,500,00&eeEx. 1321. The monitang process will continue
into perpetuity (Ex. 130 at 7), with tle United States’ future respse costs projected tc
reach $37,288,757 (Ex. 1321).

G.  The EPA and Remediatiorof the 19 Mine Sites.

When the EPA identifiean abandoned uramumine that contains a hazardol

substance, it requests that a potentiallpoesible party (“PRP”) conduct a Remedial Si

Evaluation (“RSE”). See42 U.S.C. 88 9606, 9607; 40.F.R. § 400.15. The RSE

investigates the nature and extentohtamination and associated risk&ee40 C.F.R.

8 400.20. It includes determining the backgrd levels of radiation due to naturall
occurring uranium. Stavinoha Depo. at 64-65. In Cameron, background levels Y
dramatically from place to place aaden within a particular sitdd. at97. After an RSE,
the PRP prepares an Engineering Evaluation/Cost Angi{&siSCA”), which evaluates

potential response actions. Doc. 159 at 10; Tr. at 641.

In May 2012, the EPA sent El Paso a “gaheotice” letter identifying El Paso as

a PRP for the Mine Sites. Doc. 159 at &vstoha Depo. at 29. 2013, El Paso signed

an administrative order of consent (“AOC")gerform a “limited” investigation. EX. 263;

19

d

Is

pr.
D00

S

[e

~

ary




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

v

Stavinoha Depo. at 53-54. Bhso agreed to conduct gamstaeening to determine the
lateral extent of disturbed areas with portion of the 19 Mine SiteSeeEx. 263 at 33-34.
El Paso submitted a number wbrk plans related to bkground levels and gamma
scanning (Tr. at 610), and has not misaetbadline with thEPA (Tr. at 610-11).

In 2017, El Paso agredd conduct RSEs at Huskdi? and 14, modifying the
original AOC. SeeTr. at 613. In 2018, El Pagntered a second AOC amendment [to
perform EE/CAs at Huskon 12 and 18eeTr. at 613-14. El Paso also submitted a draft
for a third modification to perforrRSEs for the remaining 17 Mine Sites. Tr. at 614. [To
date, El Paso has performed diRSEs for Huskon 12 and 1&eeEx. 1325. El Paso has
also prepared a draiE/CA for both sites.SeeEx. 285. The EPA has not yet provided
comments on these draftSeeTr. at 630. The EPA has nstlected a final remedy fol
Huskon 12 and 14, and El Paso has notexbte perform a remedy. Tr. at 666.

H. Costs at Issue in this Order.

For purposes of the actual response costsetallocated in this order, the partigs
have agreed to a cut-off date of Augus2016. EIl Paso alleges that it has incurred
recoverable response costs at the Mine &itating $1,393,48 through August 2016, and
has paid another $502,500ttee United States to reimbursertain EPA response costs.
SeeDoc. 159 at 13. The United States doesdmpute these amounts and stipulates that
they are necessary, recoverable, and ctamgisvith the National Contingency Plaid.
12-13%°

The parties made clear at the final pretdahference on Febary 13, 2019, that
they are asking the Court not only to allocatsthexisting response costs, but also to enter
a declaratory judgment establishing tHeaation between them for purposes of all

response costs related to the Mine Sitesuding amounts to be incurred in the futur

[1°)

The parties agree that the @bneed not address intsteamounts due under CERCLA,

15 The United States originally soughtrecover response cestinder § 107 in its
counterclaim, but this claim was resolvedairconsent decree between the partise
§D(ici.36(|5d The consent decree did not resahe United States’ contribution claim under
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stating that they can agree on such amounts trec€ourt sets its allocation. The parti
further stipulate that the Coushould declare their allocatesthares of liability as if all
response costs incurred by each party wkoeated under 8 113(f). Doc. 159 at 13.

Il.  Liability.

A contribution claim under § 113(f) inagles four elements(l) a release or
threatened release of hazardous substafize$rom a facility as defined by CERCLA
8 9601(9); (3) which has caused the plaintifintour response costs that are necessary
consistent with the Nationalddtingency Plan; and (4) that the defendant is a PRP ul
CERCLA § 107(a). 4R).S.C. 8 9607(ajkee alsdoc. 159 at 10-L1City of Colton v. Am.
Promotional Events, Inc614 F.3d 998, 1002-0®th Cir. 2010)Carson Harbor Village,
Ltd. v. Unocal Corp.270 F.3d 863, 870-71 (9th Cir. 200IThe parties do not dispute tha
the first three elements of § 113(f) liability are satisfied in¢hie, so the liability questior
focuses on PRP statuBoc. 159 at 10-13.

There are four types of PRP liability: ownesperators, arrangend transporters.
42 U.S.C. 89607(a). As notedoafe, El Paso stipulates thatvas an operator of the Mine
Sites and the Court previouslylti¢hat the United States isble as an owner. Docs. 10§
135. El Paso argues that the United Statkab$e as an operator and arranger during
of the mining phases (Doc. 187 at 1-13), and.thiged States assertsattEl Paso is liable
as an arranger (Doc.186 at 216).

A. United States’ Operator Liability.

CERCLA imposes liability on “any persomho at the time of disposal of any
hazardous substance . .. opeataday facility at which such hazardous substances w
disposed of.” 42 U.S.C. 8§ 9607(a)(2). Theavtoperated” suggests that the liable par

16 The United States further argues thatPeko is liable as an owner because

owned ecll%i}?ment at the Mines Sites and disg«mﬁedinin waste with that equipment.

SeeDoc. 1 71. CERCLA broadly define r" to include an ower of a “facility,”
and defines “facility” to includéequipment.” 42 U.S.C. §8601(9), 9601(20)(A)(ii). But
case law is sparse on whether CERCLAbility can be premised on ownership ¢
equipment at a superfund site. The Court ne@dwrestle with thigjuestion, however,
because El Paso already is lels an operator and, in t@®urt’s view of the equities,
adding equiprent-owner liability would not change Phaso’s equitable allocation.
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actually took some action with respect te tlacility. The Supreme Court has agree

holding that “an operator mustanagedirect or conductoperations specifically related tc

pollution[.]” United States v. Bestfoqd®24 U.S. 51, 66-67 (1998) (emphasis added). T

Ninth Circuit similarly has held that an opemamust play an “acte role in running the
facility, typically involving hands-on, day to day participation in the facility
management.” Long Beach Unified Sch. Dist. v. idthy B. Godwin Cal. Living Ty.
32 F.3d 1364, 136{®th Cir. 1994).

El Paso suggests that operator liabildgn be imposed on the basis of me
“authority to control” operations at a site, evethat authority is not exercised. Doc. 18
at 2. The Ninth Circuit did state iKaiser Aluminum & Cheroal Co. v. Catellus
Development Corp976 F.2d 1338 (9th Cit.992), that operator lidity applies to a party
that “had the authority to atrol the cause of the contamination at the time the hazarc

substances were releasetb the environment.’ld. at 1341. BuKaiserdid not hold that

unexercised authority is suffent for operator liability. Rather, it imposed operatof

liability on a party that actlig excavated and grad the contaminatgatoperty, spreading
hazardous wastdd. at 1339-40 Kaiser's holding that such an actisrliable as an operator
comports with the Supreme Court’s instraatithat operator liability “must be read t

contemplate ‘operation’ as including teeerciseof direction over the facility’s activities.”

Bestfoods 524 U.S. at 71 (emphasis added).aldo squares with the Ninth Circuit's

teaching that a party cannotlmble as an operator for meréistand[ing] byand fail[ing]
to prevent the contaminationl’ong Beach32 F.3d at 1367
1. Exploration.
El Paso asserts that the United Statesctidd, managed, or conducted rim strippil
at several of the Huskon Mine Sitekl. at 4. As explainedbove, the Court finds by 3

preponderance of the evidencattkhe United States engaged in rim stripping at Husk

17 Judge Winmill harmonized thWinth Circuit's language irKaiser and Lon%
Beachwith this definition: “CERCLA operatoliability attaches if the defendant ha
authorlt?/ to control the cause of the contamination at the timbahardous substance
were released into the@ronment and actually exercised such contrdl-W. Min. Inc.
v. United States/68 F. Supp. 2d 1082, 1089 (D. Idaho 2011) (citation omitted).

22

d,

he

lous

D

—

g

!

Kon

T =




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

12, 14, and 17. These exploration atwe released hazardous substanc&seTr.
at 316-17, 372, 669, 1186-87. As a resul, tmited States controlled the “cause of t
contamination at the time the hazardous emstere released intine environment.”
Kaiser, 976 F.3d at 1341. The United Statesable as a CERCLA operator for its role i
rim stripping at these three Mine Sites.

2. Mining.

El Paso argues that the United States an operator during the mining pha
because it exercised control over mining operetithrough its authority over El Paso
permits and leases. The evidence cited biP&do in support of this proposed liabilit
shows that the United Stajethrough the BIA, approvediining permits and leases
possessed the authority to terminate permmts$ l@ases, rejected a lease at least or

retained authority to inspethe Mine Sites, required El 8ato comply with relevant

regulations, and retained authotibyhear disputes betweenfEdso and the Navajo Nation.

SeeDoc. 187 at 5 (citing testimgrand exhibits). But this evehce merely establishes thg
the United States had some “auttoto control” what happened at the Mine Sites, not tf
the United States actually exercised thaharty as required for operator liability, a
explained above.

Several historical witnesses who workedret Mine Sites testified that the Unite
States did not have direct involvement ia thining operations. daes Maloney testified
that he never saw anyone from the federal gowent at the Mine Sites. Maloney Dep
at 28. George Morehouse reported that there was no federal oversight of the 1
operations. Ex. 69 at 4-5. William Chenolwégstified that the AE did not review or
approve mining plans or supervise mining @pens. Chenoweth Depo. Jan. 16, 2014,
409; Chenoweth Depo. Af24, 2014, at 23, 57.

The Court finds that the UnieStates did not “managereict, or conduct operations
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specifically related to pollution,Bestfoods524 U.S. at 66-67, and that mere possession

of such authority is nanough for operator liability,ong Beach32 F.3d at 1367. Othel

cases have reached comparable conclusiSes. Cour D’Alene Tribe v. Asarco In280
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F. Supp. 2d 1094, P8-30 (D. Idaho, 2003) (finding ndnited States operator liability
even where complianceith the government’s wartiendirectives was mandatorygee
also Miami-Dade County v. United Stat845 F. Supp. 2d 1319,448-46 (S.D. Fla. 2004)

(holding that the manualdetailing contractors’ inspection and quality contr

=2

responsibilities did not amount to direction of wadisposal practices).

El Paso argues that the United Statesr@sed control of # Mine Sites through
the AEC and the DUPP by (1) creating the domestidket for uranium ore; (2) exercising
authority over the possessionarnsport, and delivery of the ore; (3) acting as the sole
purchaser of the ore; (4) controlling El Pasprofits by controllihg ore prices, bonuses,
and allowances; and (5) setting the ore-gragteoff, which deternmed what level of
uranium-bearing materials necessarily would bedefbhe Mine Sites. Doc. 187 at 6. The

Court agrees that the United States influertbedperations of EPaso and other uranium

—

mining companies in the 1958ad 1960s. The DUPP wasated to foster developmen
of domestic uranium mines, the AEC actiwwgromoted mining on the Colorado Plateau
and in the Cameron area, the governmentiaggdithe acquisition @handling of uranium
ore and was the sole purchaser of theforanany years, and the AEC exercised soine
financial control over the uranium marketdbgh the Circulars. But El Paso was npt
conscripted into the uranium business, andytheernment did not tell it how to operate its
mines or dispose of its waste. El Pasoetian the business and expanded its operatipns
as long as they were profitable and left blisiness when they wenet. El Paso decided
who to hire, how much to pay them, whgugment to use, how much money to invest,
where to mine, how to mine, how to disposevaite, and how long to operate. El Paso
excavated the ore, created waste piles, anttbha mill that had theffects of increasing
the profitability of mining in the Camen area and promotinthe development and
expansion of the Mine Sites and other mindd. Paso continuetb mine and process
uranium at the milafter the United States allowed @te party purchases of uranium and

announced its stretch-out pragn, and continued to press ore until the supply wa

U7

exhausted. SeeEx. 1240 at 2. Given these factse Court cannot conclude that the
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influence exercised by the United States ovanum mining and markgtrose to the level
of “managling], direct[ing], or conduct[ingjperations specifically related to pollution,
as required for CERCLA operator liabilityBestfoods524 U.S. at 66-67.

This is true even wdm the Court considers the mdsect influence the governmen

exerted on contamination-creating activitiese-@ircular’'s establishent of a .10% grade

cut-off. While it is true thathis cut-off resulted in less concentrated uranium-bearing

materials being left as waste at the sites, som®ff level was required. El Paso cann
plausibly argue that no cut-off level shouldvbaeen established — that even the m

minute concentrations of uranium in soilrock should have been purchased and mill

on behalf of the government. This fact istb@demonstrated by El Paso’s own .20% cuit-

off at the Tuba City mill. Tis level resulted not only in ofelow .10% being left at the

Mine Sites, but also in ore below .20% belafj there. El Paso’sut-off produced the

Dt
DSt
led

same on-site contamination as the Circular, and more. The Court cannot conclude that 1

Circular's cut-off level constituted sufficiermanaging, directingpr conducting of
pollution-creating operations tpve rise to operator liability.
Other cases which have considered compataisels of goverment influence have

reached the same conclusioBee United States v. Iron Mountain Min887 F. Supp.

1277, 1285 (E.D. Cal. 1997) (“Bpite its creation of variouacentives and programs to

assist mining companies, the governmeit wot compel MountairCopper to do any
mining at Iron Mountain; it did not requitdountain Copper to extract a certain amou

of any substance from Iron Mountain; andid not issue commands Mountain Copper

as to how, where, or when to minesge also Cour D’Alene Trib@80 F. Supp. 2d at 1129

(finding no operator status where the governimiacked managerial control over th
mines, the mines and mills wamet forced to produce but eted to aid the war effort and
participate in the governmg&s premium price plan, the mining companies owned

equipment used in the minesdamills, the government set tpace for the metals but did
not control who could purchase therand the mining companies controlled th

mechanisms creating the tailingsdedisposal of the tailings).
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The facts of this case are also distiishable from cases wheethe United States
has been held liable as aperator. For example, IRMC Corp. v United States
Department of Commerc®9 F. 3d 833 (3d Cir. 1994),hThird Circuit found the
government liable as an operator because refuired the facility to manufacture a certa

product, (2) controlled the supply and pricetlodé raw materials, (3) supplied equipme

for use in the manufacturing pexss, (4) acted to ensure flaeility retained an adequate

labor force, (5) participated in the managenaad supervision of the labor force, (6) hé
authority to remove workergnd (7) controlled the price of the product and who co
purchase the produckd. at 843. In this case, the Urdt8tates had no oversight of minin
or labor activities at the Mine Sites, othearthgeneric safety responsibilities, and did n
compel El Paso to mine for uraniurBeeTr. at 1580Coeur D’Alene Tribe280 F. Supp.
2d at 1130 (distinguishingMC where the mining compani@saintained actual control
over the mines and mills, hired and firedatsner employees, and woitarily decided to
mine for metals and participatetime government’s premium plan).

In Cadillac Fairview/Cédifornia, Inc. v. Dow Chemical Cp299 F. 3d 1019 (9th
Cir. 2002), the government owned the site, tit® the plant, and all materials, includin
the wastes, had unfetteredntrol over Dow Chemical’'s v&ie producing actions, ang
made an express agreement to indemnify Dow Chemical. The United States in th
did not exercise similar control dmlid not indemnify El Paso.

El Paso citevIRP Properties, LLC v. United State€308 F. Supp. 3d 916 (E.D
Mich. 2018), to argue that em the government’s passive or unintentional control of
Mine Sites’ operations givessg to operator liability. BuMRP Propertiesnvolved a
motion to dismiss for failte to state a claim. The trial court assumed all facts allege

the complaint to be truand construed them the plaintiff's favor. Id. at 928. Those

allegations included an assertithat the United Statesditrolled day-to-day operations

at each refinery.” Id. The complaint also allegedaththe government “oversaw” o
“dictated” the “amount and type of wastesngeted and released at each refinery 3

tracked these production loss statistickl” at 929. In denying tamotion to dismiss, the
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MRP court noted that further factual developrnenght disprove these allegations, statir

that “[a] key factual question in this casenBether and to what extent the Government

alleged control of inputs, outputs, conversof facility operations, and construction
projects, was specifically brought to bear operations having tdo with leakage or

disposal of hazardous wasteltl. at 934. This case isftBrent. The Court is making

factual findings on a full evidentiary record, m&ciding a motion to dismiss. The Coupt

finds that the government did not manage,djrer conduct disposal of hazardous was

at the Mine Sites, and that El Paso fregigse to enter the uranium mining business g

contract with the United States. To the extent langualyRiAcan be read to suggest that

the passive possession of authority gives tseperator liability, the Court finds it
inconsistent with the Supreme Court’s instron that such liability'must be read to
contemplate ‘operation’ as including teeerciseof direction over the facility’s activities.”
Bestfoods524 U.S. at 71 (emphasis added).

3. Reclamation.

El Paso argues that the United Statdmisde as an operator during the reclamatig
phase at the Mine Sites. Doc. 187 at 11P&do asserts that fedemgencies worked with
the Nation to plan and determine a “josttategy” for reclaiming the sitesdd. Further,
the United States paid for theclamation through funding uadthe SMCRA grant. Once
the reclamation strategy was in place, thd/O8viewed and approved the Nation’s plaf
and oversaw the workld. Specifically, El Paso assettsat the United States approve
and oversaw the importatioaf off-site uranium-bearingmaterial as cover on the
reclamation sitesld. at 11-12.

The Court does not agree with El Pasodal assertions. As discussed above

division of the Navajo Nation — the NML — created the reclamation’s guiding

(7]

ite
\nd

IS
d

, a

)

specifications. SeeEx. 198; Sassaman Depo. at 29-30, 35, 56, 74-76; Martinez Depo

at 34-35. Once the plans were submitted the SMCRA grant, the OSM provide(
oversight to ensure that the plans weeang performed pursuant to the gra@eeMartinez

Depo. at 20-21. But management of the ttaglay reclamation déiwities and handling of
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all reclamation subcontracts was performed by the Nat8@eTr. at 517-18. The OSM
employees responsible for overseeing the reafam testified that their job was to mak|
sure the site existed, ensuhat the work followed the Nian's reclamations standardg
and give suggestionghere appropriateSeeMartinez Depo. 34-36, 40, 41-43; Sassam
Depo. 33-35, 106. The OSM employees wanescious of the fact that the Navajo Natic
was an independent sovereigattshould be granted speactdference. Sassaman Dep
at 126-31.

El Paso’s own expert, MBeahm, acknowledged that the Navajo Nation took f
lead on reclamation. The Nation conductedresentory of the Mine Sites in the 1980
and decided in the early 1990s to reclaimoi7he 19 sites (Tr. at 511); performed th
assessments for the reclamation projedts{ 516); developed thedienical specifications
for the projectsidl.); selected the contracswho would do the workd.); and performed
the day-to-day management of the projeictsat 517-18).

El Paso argues that various federal gonesmnt agencies participated in plannin

the reclamation projectSeeTr. at 516-17. But this wadue to the overlap between the

EPA’s authority to prioritizédhazardous waste sites and M&ML’s authority to reclaim
sites that present public healthzards. El Paso pointsadetter from the EPA to the DO

regarding a meeting among several federal agenSiesEx. 198. But the letter indicates

that the NAML should continut reclaim sites under SBRA and develop reclamatior
standards in conjunction with tidavajo Superfund Program (“NSP”Jd. Meanwhile,
the NSP should continue workingth the EPA to idetify sites that are not eligible for
SMCRA funding. Id.; see alsoEx. 201 (letter stating thahe NAML should continue
reclamation and SMCRA clean-upll be the most appropriate funding source). Thus,
cooperation identified by El Pasesulted in substantial defew to tribal environmental
agencies and does not indieathat the federal government exercised control o
reclamation at the Mine Sites. The CountB that the United States was not a CERCI

operator with respect to reclamatitin.

18 El Paso’s citation t€alifornia Department of Tozi Substances Control v. Jin
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B. Arranger Liability.
El Paso argues that the United States waa arranger during all three phases

mining. An arranger is “angerson who by contract, agreemt, or otherwise arranged fo

of

r

disposal or treatment” of hardous substances. 42 U.S.C. 8§ 9607(a)(3). The Supfeme

Court has held that, “[iiln common parlancee thord ‘arrange’ implies action directed t
a specific purpose.Burlington N. & Santa FRy. Co. v. United States856 U.S. 599, 611
(2009). “Consequently, under tp&ain language of the stagytan entity may qualify ag
an arranger . .. when it takes intentionabstto dispose of a hazardous substante.”
Mere knowledge of possible gigsal is not enough: “knowlgé alone is insufficient to
prove that an entity ‘plandefor’ the disposal[.]”Id. at 612. A party must act “with the
intention” that hazardous waste be disposedhe transaction in which the party i

participating. Id.

El Paso’s argument regarding the goweemt's arranger liability largely overlap$

its argument on operator liability. Botheabased on essentially the same governm
activity. As a result, although the two formflSCERCLA liability differ, the Court’s ruling
on arranger liability largely tracks its ruling on operator liability.
1. Exploration Phase.
El Paso argues that the AEC arrangedit®mprimary contractor to perform rim
stripping at the mine sites. Dol87 at 5. The Court has ady held that the United State

IS an operator for purposes tbfe exploration activities aluskon 12, 14, and 17. The

Court concludes that governmemtanger liability has not begmoved for tle other Mine

Sites, for reasons explained above, andithpbsing arranger liability for Huskon 12, 14

Dobbas, Ing.No. 2:14-595 WBS EFR2014 WL 4627248 (E.D. CaSept. 16, 2014), is

not helpful. That case recoged, as this Court does, thatether a government is liable

as a CERCLA operator of a facility “degn on whether it managed, directed,

conducted operations thereld. at *3. The district cour@ddressed a motion to dismiss
accepted all allegations as true, construedltbgaions in the light most favorable to the

claim_lng party, and held only that a Statesusnce of several remedial action plans o
a period of years “could plalé:y constitute management orefition of opertons there.”
Id. The case did not attemptdpecify what level of involueent is necessary to trigge
CERCLA liability and provides nguidance in this case.
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and 17 would not change the Court’s equitablecalion in this case. As aresult, the Col
need not decide whether lted States is an arranger these three sites.
2. Mining Phase.
El Paso argues that the United States an arranger during the mining pha
because of the Circulars’ ore grade cut-off leM@bc. 187 at 7. El Paso asserts that tl
level shows the United States intended mingaipes to separate and leave behind lo

grade uranium-bearing materialsl. at 8.

The Court agrees that thinited States knew low-grade uranium-bearing matef

would be left at the Mine Sites, althougis noted above, such a result was likely
inevitable result of any mining procesBut as the Supreme Court has made cle
knowledge is not enough. The party mtistke[] intentional stps to dispose of a
hazardous substanceBurlington, 556 U.S. at 611.

The evidence does not show that the Un@&ates took intentional steps to dispo
of waste at the Mine Sites dugithe mining phase. As aladiscussed, El Paso decide
what equipment to use, where to mine, hownine, how to disp@sof waste, and how,
long to operate the mine<kl Paso excavated the ore at the Mine Sites and create(
waste piles. The government's cut-off levelay have influenced what waste was le
behind, just as El Paso’s higher mill cut-t#vel did, but such iiluence does not amoun
to intentional action to dispesf hazardous materials.

3. Reclamation Phase.

El Paso asserts that federal agendmsk a leading role in establishing th
reclamation strategy and approving gramiplecations, reclamation plans, and th
comingling of waste from mines operated by thpedties. Doc. 187 at 13. According t
El Paso, these actions were intentional steps to arrange for the disposal of haz
substances that resulted from dispersalvaste piles, disturbance of native uraniur
bearing material, and the import of uranilsaring material to the Mine Sitekl.

As explained above, however, the Qodoes not find that the United Statg

controlled the reclamation work set the reclamation standsrdits role in reclamation
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was primarily as the source of reclamationds. The Court cannot conclude that tt
United States’ general oveghit and funding responsibilities amounted to “intentior
steps to dispose of a hazardous substar8arlington 556 U.S. at 611.

4, Broader Arranger Liability.

In United States v. Shell Oil C&94 F.3d 1045 (9th Ci2002), which predated the
Supreme Court’s decision Burlington the Ninth Circuit discssed what it characterizeg
as “broader arranger liability.Id. at 1055. The court addresglsghether the United States
was subject to arranger liability for its actianghe production o&viation gas (“avgas”)
during World War I1.

“Because avgas was critickb the war effort, the United States governme

exercised significant control over the meafsts production during World War 11."1d.

at 1049. The government established séagancies to oversee war-time productiop;

established a nationwide prioritgnking system to identifycarce goods, prioritize their
use, and facilitate their production; madéiggodeterminations regarding the constructidg
of new facilities and allocation of raw matesighad authority to issue production orde
to refineries; entered contracts to ensawgas production; offered low-cost loans |
refineries to help finance tle@nstruction of avgaproducing plants; assisted refineries
exchanging and blending various avgas ponents in order to maximize productior
directed that specificomponent exchanges be made; mted detailed instructions for
blending; directed refiners to blend avgasa way that would allow increased overa
production; but did not exercise directtw control over the production of avga
components. Id. at 1049-50. The government knewgas production generated ac
wastes and that increased avgas produdtioreased acid waste generation, but it ne

specifically ordered or approved the dumpinghaf spent acid that caused contaminatiq

Id. at 1051. In addressing the United Statesargger liability in light of these facts, the

Ninth Circuit considered fouircuit court decisions.
One of the cases found arranger iliab where the party owned hazardou

chemicals, arranged for their blending by#er company, and knew that the blendiy

31

al

)

J7

nt

=)

n

o

n

d
yer

N.

9




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

process generated and dispdf hazardous wasteSeeUnited States v. Aceto Agric
Chems. Corp 872 F.2d 1373, 1381 (8th Cir.1989). The Ninth Circullell Oilfound
that Acetowas not persuasive because, in the azgas before it, the United States wq
the end purchaser of avgas, never owned atiyeofaw materials antervening products,
and did not contract out a cratand waste-producing intermate step in a manufacturing
process. 294 F.3d at 1056.

The second case imposed arrangerilitglbon a company wbse vice president
agreed with a third party to bury drums oéafical waste on a farm several miles from t
plant. See United States v. Ne. Pharm. & Chem, 810 F.2d 726 & Cir.1986). The
Ninth Circuit found the caseapplicable because the Unite@d®s in its avgas operation
“did not exercise any actual control over thé Companies’ disposal of spent acid ar
acid sludge[.]” 294 F.3d at 1057.

In the third case, the enti@Eighth Circuit split evenlpn the question of whether

the United States was an arranige its World War Il involvemat in rayon manufacturing.
The government vigorously sought to increpsmluction of rayoduring the war, installed
government-owned rayon-manufacturing equipnatm plant, ensured an adequate sup
of sulfuric acid for the plant, built and retaoh ownership of a newacid plant next door,

obtained draft deferments for workers at trenpldirectly controlled the process by whid

the rayon was manufactured, directly cola the supply of the raw materials, and

directly controlled the prie of the rayon producedsee FMC Corp.29 F.3d at 833. The
Ninth Circuit observed that “[i]f itvas a close question on the fact$=MC whether the
United States was an arranger, it cannot posbiby close question on the facts in the ca
before us.” 294 F.3d at 1058.

Finally, Shell Oilconsidered another case where tighth Circuit held that the
United States was not an arranger in cohaecwith the production of Agent Orangs
during the Vietnam WarSee United States v. Vertac Chem. Cotp F.3d 803 (8th Cir.
1995). The Ninth Circuit found the facts\ftertaccomparable to the avgas facts before
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and concluded that the United States was arotarranger. Theourt provided this

comparison between the avgas and Agent Orange facts:

In both cases, products were manufactured for purchase by the United States
in war-time; in both cases, thmanufacturing was carried out under
government contracts and pursuant to government programs that gave it
priority over other manufacturing; imoth cases, the companies voluntarily
entered into the contracts and profifeam the sale; and iboth cases, the
United States was aware that wastes Wwaing produced, but did not direct

the manner in which the ogpanies disposed of it.

294 F.3d at 1059.

These facts — recited fro8hell OilandVertac— closely parallel the facts in this

case. Uranium ore was mined for purchaséhleyUnited States in war-time; the minin

was carried out under government-approyeeimits and leases and pursuant to

government program that sought to enegar domestic uranium production; El Pas

voluntarily entered into thenining and profited from botmining and milling; and “the
United States was aware that waste was bgioduced, but did natirect the manner in
which the [El Paso] disposed of itltl. The Ninth Circuit held irshell Oilthat the United
States was not an arranger, a holding whiclkasalear that the government is not §
arranger in this case, even unttex “broader arranger theorySee Coeur D’Alene Tribe
280 F. Supp. 2dt 1132 (“TheShell[Oil] court determined that mere ‘authority to contrg
was insufficient without some a@l exercise of control.”)?
5. El Paso Arranger Liability.
The United States argues that El Pasoukhbe liable as an arranger becausg

exercised actual control over all aspectshef mining operations, @uding disposal of

1 As part of its argument for arranger liabilifthe United States, El Paso cites 3
Arizona case from 1914 and arfth Circuit case from 1908 fdhe proposition that wasts
rock at the Mine Sites always belongedtite United States because, although it w
moved, there was never an intent to sever rftbe realty. Doc. 187 at 10. But El Pagd
does not explain why these cases apply to tanthe Navajo Nation Reservation, and tf
Court notes that at least one more recent basaejected this legal grlnmgle for feder
lands. See Chevron Mining Inc. v. United Stat863 F.3d 1261, 1233 (10th Cir. 2017

“The United States neithewned nor possessed the wastkrand tailings extracted from
hevron’s molybdenum mining taaties.”). El Paso’s arguméoes not alter the Court’s
conclusion that the United &es was not a CERCLA arramgliring the mining phase.
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mining waste at the Mine SiteSeeDocs. 186 at 3; 157 at 80-§% 62. El Paso has alread

y

conceded its operator liability, which @mpasses control over waste-generating

activities. The Courtancludes that imposing arranger lid for the same actions would
not change the Court’s equitable allocatiorthis case. As a result, the Court need r
decide whether El Paso is an arranger
lll.  Equitable Allocation.

The Court may allocate response costergnliable parties using such equitab
factors as the Court determina® appropriate42 U.S.C. 8§ 9613(f)(1). The liability of g

ot

e

responsible person under § 113(f) corresponds to that party’s equitable share of the to

liability. Fireman’s Funds Ins. v. City of Lodi, CaB02 F.3d 928, 945 (9th Cir. 2002).

A. El Paso’s Propsed Allocation.

El Paso suggests that the Court allocasponsibility for all past and future

response costs by (1) creating three categandsuckets, one for exploration, one far

mining, and one for reclamatio(®) assigning a percentageaserall site responsibility to

each of these three buckets based onviilame of soil moved during each phas

D

(3) allocating the portion within each buckesttween El Paso and the United States; and

(4) adding the percentage allog@tto each party in each of the three buckets to arriv
the overall allocation. Usingigimodel, El Paso’s proposatiocation assigns 86.77% o
the liability for the Mine Site to the United States, and 23% to El Paso. The Cour

disagrees both with the percentage of sispoesibility EI Paso assigns to each of its

proposed buckets and with its suggdsiocation within each bucket.
1. El Paso’s Percentage Division Among Buckets.

El Paso’s three-bucket amarch was developed by itdlocation expert, David

Batson. He allocated a percentage of disit@ responsibility to each bucket by adoptirjg

Mr. Beahm'’s estimates of the amount of saibved during each of the three phases

mining. Tr. at 735-36. The Cournfis this approach seriously flawed.

During the exploration phase, Mr. Beahm estiedl that 132,000 cubic yards of sqi

was moved, amounting to abdi®o of all soil moved during thexploration, mining, and
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reclamation phases. Mr. Batson therefassigned 7% of the overall responsibility for
response costs to the exploration buckktr. Beahm reached this 7% calculation Qy
relying on the 45,000 lear feet of trenching he attrilmstto the 45-day AEC exploration
window. As explained above, however, thau@a@annot accept Mr. Beahm’s conclusign
that 45,000 feet of trenching waone at the Mine Sites in¢al953 and early 1954 whe

—

it is not shown on the 1954 aerial photographstimat all of it was dne by the AEC. The
Court has little confidence in Mr. Beahntsnclusion about the amount of soil moved
during the exploration phase, ahérefore in Mr. Batson’s aggiment of 7% of the overall

site responsibility to the first bucket.

The size of the second bucket — 59% of overall site responsibility — is based gn M

Beahm'’s calculation of the amount of soil mdwend left at the site during the mining

phase. He calculated that amount by estimating the volume of the mine pit at eagh si

=

subtracting from that volumeeahamount of ore sold from th#es and increasing the resul
by 20% to reflect the fact that soil exparafger it is removed from the ground. Tr.
at 418-19. But this calculation assumes thabtiig soil EI Paso moved at the Mine Sitgs
was the soil thatame from within the wallsf the pits ashey appearedhen Mr. Beahm
visited the site decades later or in aephbtographs taken beforeclamation by the
Navajo Nation. The calculation fails to acmt for soil moved by El Paso at the Mine
Sites to excavate overburden down to wheegihmining actually started; to clear ground
for mine structures, ore piles, ore blending] araste piles; to buildamps into and out of
mine pits; and to buildoads around and intbe Mine Sites.SeeTr. at 1500-01.

The amount assigned by El Paso to tihied bucket — 34% — is based on Mr.
Beahm'’s estimate of the amount of new saved during reclamation. Mr. Beahm notgd
that the volume of soil moved during reckaimon was higher than his calculated volume
for mining. Tr. at 413-17. He subtracteid mining volume from t reclamation volume
and arrived at 643,308 cubicrga of soil that he claims was moved for the first time during
reclamation. Tr. at 1396. He explains thdlitional soil movement by assuming that the

Nation’s reclamation contractors moved msod than necessamyhen reclaiming waste
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piles. Tr. at 420. He assethat they likely dugto the soft undistired dirt when moving
the waste piles. Tr. at 477-7Be also notes that soil wahight from off-sie to complete
the reclamation. Tr. at 479-80. The Couetws this reclamation calculation as unreliable
because it relies on Mr. Beahm’s mining vokymvhich the Court finds unreliable fof
reasons stated above. The Court also hazuliffi with the implicitassumption that the
movement of additional soil in reclamationsuannecessary — that reclamation could have
been accomplished by moving nwre soil than wa originally distubed during mining.
No evidence was presentedstgpport this assumption, andt yeeis the basis for the third

bucket, which is a percentage of site cosigpendent of mining anexploration activities

that El Paso claims should be assigned toedmdy. If the movement of additional soj
was a necessary part of reclaiming the MinesSiteen it could be ecsidered a product of

mining and allocated in accordawith the mining allocation. The Court cannot agree

9%
o

that it should be treated as a separate ptgerof the overall site costs to be allocat
without regard to mining activities, as El Paso proposes.
2. El Paso’s AllocationWithin Each Bucket.

The Court also disagrees with how El Pasallocates responsibility within each
bucket. The first bucket repess 7% of the overall respam cost liability, and El Pasc
allocates 70% of it to the UndeStates and 30% to itself. i§hallocation assumes that the
AEC did all of the exploration at the 12 gkon Mine Sites accounted for in this buck

D
—

and during the 45-day window. Tr. at 7285As noted above, th@ourt does not find this
position credible. The Court finds that theildd States engaged @&xploration activities
at Huskon 12, 14, and 17, maderably less than all dhe exploration activities that
occurred at the 12 Huskon i Sites in El Paso’s proposed first bucket.

For the second bucket — the mining phadér—Batson starts with an allocation
two-thirds liability to the Unitd States as landlord, active & of the land, and arrangjr

for the disposal of the hazardosisbstances, and one-thirdEbPaso as an operator that

29 nitially, Mr. Batson noted 1Huskon sites, but he scaléus back to 12 sites,
omitting Huskon 5, 6 and $he three sites where E| Patecided not to seek contributior
for the exploration phaseseeTr. at 752.

—
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conducted mining activities. Tr. at 738. ofr this largely ungdained baseline, Mr.

Batson considers the impact of four equitaflaletors: (1) the ben#$ received by each

party, (2) the degree of knowledge regardirgribks of the contamination, (3) the degre

of cooperation by the partiesydi(4) the degree of control aodre exercised by each part
in relation to knowledge. Tr. at 739. €a on these factors, Mr. Batson recommer
increasing the United States’ sbduy ten percent (Tr. at 74R)though he does not explait
how he arrived at this specific amount. Hsoahssigns the United States the orphan sh:
for Huskon 4, 5, 8, and 9. Tr. at 745Vhen all of his seconfucket allocation is
completed, Mr. Batson assigns 81% of the sddaucket to the UniteStates and 19% tg
El Paso. Tr. at 746.

The Court disagrees with Mr. Batson’ssbane. The period represented by t
second bucket was the primaryst&generating phase at the Mine Sites — years wher

mines were in operation and creating wastesp El Paso was the key actor in the

operations. As will be clearer from the Cosiréillocation discussion below, the Court can

see no justification for assigning the United &ad supermajority of liability for mining
operations El Paso performed.
In the third bucket, Mr. Batsoassigns 100% of the lialiy to the United States ag

the only operator during the reclamation phabe.at 746. His assessment is based on

Paso’s view that the Nation’s reclamatioreated additional waste by moving too mu¢

soil and by moving in radactive material from off-siteSeeTr. at 860-61.

The Court’s first disagreement is that thatga States is not asperator during this
phase, as explained above. Twurt also finds that the rechation projects most likely
will decrease, rather than increashe ultimate clean-up costs at the Mine Sites. EI P
has evaluated possible remedies in drafE®R&nd EE/CAs for Huskon 12 and 13eeTr.
at677. These represent two of the most comated Mine Sites, anget three of the four
remedies proposed by El Paswolve no excavation of th&ine pits where wastes wers
placed during reclamation. Ndpes El Paso propose thatiezly new caps be placed of

the mounds now found whetiee mine pits once were locatethstead, El Paso propose
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that it enhance and maintain the egchtion work performed by the NAMLSeeEx. 285
at 11-13.

Although the EPA has not respattito El Paso’s proposai appears likely that El
Paso will not be required to excavate the npite and move contamated soil off-site to
other locations, particularly given the aedd still-remote positions of the Mine Sifés.
The Court finds it more likely that ElI Pasall be required to upgrade caps on the wag
piles and improve storm-water run-off and éwasprotection systems. It may also b
required to address contamination in drainagesother areas that veenot addressed in
the reclamation work. khis is true, the excavation of ata piles and filling of mine pits
performed by the Navajo Natioduring reclamatin most likely will have reduced, no
increased, the response &oat the Mine Sites.

Mr. Werth, El Paso’s remediation projamanager, testified that the reclamatig

work will increase remediation costs, but theurt did not find this testimony credible|.

He suggested that areas on the Mine Siibs the highest gammaeadings were in
locations that have not been reclaimedygasting that reclamation lowered radiatic
levels. Tr. at 624-25. Hed#fied that erosion of the ceamation mounds will increase
remediation costssg€eTr. at 621), but there is evidence that the mine sites were ero
prior to the reclamation work (Ex. 189). dourt cannot find tharosion of the capped
waste mounds created during reclamation hasethmore contamitian than would have
been caused by erosion of uncovered waids left at the sites by El Paso.

Nor did El Paso persuasively showathreclamation made the sites worse
bringing in radioactive fill material from othsites. Mr. Beahm did testify that soil wa
brought from other locations to provide cowrthe Mine Sites, and that some of the
locations were other uranium mines. Tr. @463, 516-17. But he dlinot testify that the
material brought to the Mine Sites was contated. He noted thdhe radiation level

used by the Nation in reclanm@at was 25 picocuries per graimplying that materials near

_ 21 E| Paso itself asserts that excavatiotheffilled mine pits today would not allow
it to segregate the mixed waste for sepamteediation treatment. Tr. at 474.
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this level could have been imported for covaut he did not testify that this actually
occurred.ld. El Paso provides a long string citevarious exhibit@and deposition pages
to support its position (Doc. 187 at 11-12), maine of the citecvidence shows that
contaminated material wasdught onto the Mine Sites dng reclamation. To the
contrary, at least one historical documentestdahat the imported rtexial was “clean.”
Ex. 224. The Court accordingly does not fiththt reclamation nde the sites more
contaminated as El Paso asserts.

To summarize, the Court finds El Paso’sgarsed allocation to be quite unreliable
— contrived to assign maximum ressibility to the United States.

B. The United States’ Proposed Allocation.

The government’s allocation expert, Nlow, did not present a framework similar
to Mr. Batson’s. He insteaopined that the United Statesust ownership of the land
should reduce the cosdflocated to it. Trat 1298. And he emphasized involvement (of
the parties, benefits to the parties, and eoajon as the three maiactors for the Court

to consider. Tr. at 1302-084r. Low opined thathe equitable share for the United Stat

D
2]

in this case shouldot exceed 25%, but lakd not fully explain hovhe applied his equitable
factors to reach this proposkdit. The Court does not find $iallocation analysis helpful,

C. The Court’s Allocation.

In apportioning response costs amoegponsible parties, CERCLA requires only
that the Court use “such equitable factorstlas court determinesare appropriate.”
42 U.S.C. 9613(f)(1). Courts oftestart allocation analysis withe Gore factors originally
contained in a bill pposed by then-Conggsman Al Gore.See Burlington520 F.3d
at 940 n.26. These include (1) the ability tbk parties to demonstrate that their
contribution to a discharge, release or dispotal hazardous waste can be distinguished:;
(2) the amount of the hazardous waste involy8pdthe degree of toxicity of the hazardous
waste; (4) the degree of involvement by therrties in the generation, transportatiop,
treatment, storage, or disposal of the hazasdeaste; (5) the degree of care exercised|by

the parties with respect toehhazardous waste, taking irdocount the characteristics gf
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such hazardous waste; and (& tltegree of cooperation by tparties with federal, state
or local officials to prevenany harm to the public health or the environmebee TDY
Holdings, LLC v. United State885 F.3d 1142, 114®th Cir. 2018). Courts also conside
(1) the extent to which theezdn-up costs are attributableviastes for which a party ig
responsible; (2) the party’s level of culpabili(@) the degree to which the party benefitte
from disposal of the wastend (4) the party’s ability to paits share of the costdJnited
States v. Davis31 F. Supp. 2d 45, 63 (R.1 1998). The Court will consider all of thes
factors.
1. GoreFactors.
a. Distinguishability of Each Party’s Waste.

There is only one type of waste at issn this case — radioactive remnants

uranium mining. Both parties claim the otlepartially responsible for this single forn

of waste. The Court cannot accept El Pati'se-bucket approach for reasons explain

above, and finds no other reasonable basislistinguishing one party’s waste from the

other’s.
b. Amount of Hazardous Waste.

The Court cannot identify a volume of hadmawms waste that can be neatly attributg
to one party and not the other. The fighover waste that has not been quantified. |
noted, the Court does not agree with El Pagti&smpt to estimatesoil volume attributable
to each of the parties.

C. Degree of Toxicity.

With only one type of contaminant bibed in the soil througput the Mine Sites,
this factor is not relevantSee Gavora, Inc. v. City of Fairbankéo. 4:15-cv-00015-SLG,
2017 WL 3161626, at *8 (D. Alaskaly 25, 2017) (noting thatithfactor is most relevant
when there are two types of discharges bydvstinct actors, and @nis more toxic).

d. The Degree of Involvement.
This is the most important factor in tliase. El Paso, as the Mine Sites’ operat

was the primary party responsible for the genenaéind disposal of waste at the sites.
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Paso excavated uranium oire open pit mines, stockpdeore on the property, anc
stockpiled waste on thegperty. El Paso also built and ogted the Tuba City mill, which
purchased uranium from its own m&éand others in the area.

The United States did not directly oversee El Paso’s mining operations or insti
on where or how to dispose of waste. Bt thnited States did owthe land in trust for

the Navajo Nation and was obligated to hold ittfe best interests tiie Nation. In this

uct |

capacity, the United States reviewed ap@raved permits and leases, included varigus

oversight powers in the permits and leaselvised the Nation oits uranium regulation
activities, and collected rents and royaltiestha Nation’s benefit. The Court conclude
that the United States should assessed a 5% sharetf@se ownership activities.

But this assessment does not fully @oat for the government's substantia
involvement in this case. The United States did much more than simply act in its
capacity for the Nation’s benefit. It creatdd DUPP to obtain uranium and further th

national defense. It created the marfat uranium by publishing the Circulars an

establishing buying stationdt encouraged uranium minirtgroughout the United States

and in the Cameron area by researching bgdbeation and mining practices and engagif

in exploration and road-building. It was thely purchaser of uranium ore, and it reviewe

and approved El Paso’s constran and operation of the Tulity mill. Charlie’s Steen’s
million-dollar discovery may haveparked the uranium “goldish” in the minds of the
public (Tr. at 1600), but the United States pldya primary role in the creation and grow
of uranium mining in the 1950s,dluding at the Mine Sites.

How, then, does the Court balance the parteespective roles — EHaso’s for-profit,
on-the-ground, excavation andplisal of the uranium wasteattmust now be remediated
together with its operation d¢the mill that created local uranium purchaser for its ming
and others, versus thexgernment’s role in promoting,dditating, and assisting in uranium
mine development generalynd its exploration of soma the Mine Sites?

The Court begins by noting that El Paso diasctly involved inevery step of waste

generation. With the exception of the relatjvsmall orphan shardisat will be assigned
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below, El Paso moved every calioot of radioactive soil thditas created an environment:
hazard at the sites. It opened the mirteed the workers, agired the machinery,

excavated the soil, created the waste and ors, pdaded the trucks, and blended the o

It decided how long to operate each mine, mowch soil to disturb, and, within the limits

of the mines’ capacities, how much ore to pradult built and operated the mill that mad
the Cameron area mines, including its own minese profitable. It set the ore grade c(
off at the mill that detenined what levels of waste would bft at mines. In short, El
Paso was the principal actor, the primarilgpensible party for geerating the waste at
issue in this case. El Pasas not dragooned by the United $&into this activity. Like
many others drawn to uranium mining in t@50s and 1960s, it sought to make a prag
and dutifully reported its mining profits tnanagement and shareholders each year.

The United States, by contrast, was nobassite actor in the waste generating

disposal activities. With the exception ofis®exploration work at Huskon 12, 14, and 1

3

[e.

D

e

fit

DI
7

in the early years, it had no direct involvement in the mining or waste generation. It dic

to be sure, exert influence over those operatidnsreated financial incentives, promote
uranium mining on th€olorado Plateau, approved constron of the mill, and purchaseq
uranium ore and concentrate.

Comparing these two partiele Court concludes that EI Paso was the primary a(

but that the United States should bear samemaningful share of the responsibility.

Therefore, in addition to the 5%at the Court has assignee thnited States for its trus|
ownership of the land and the actions it tdéoloversee and approve permits and leas
the Court assigns 25% to the United States for creating the conditions and market t
to mining at the Mine Sitesnd for its limited exploration dhree sites. The Court assign
70% to El Paso for its role as the primarmpgetor of the contamination — an amount th
will be adjusted slightly whethe Court considers the relativeniedits to the parties.
e. Degreeof Cooperation.
This factor does not tip the balance eitivay. Both parties ha been appropriately

responsive to their environmental responsibilities.
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El Paso left the Mine Sites exactlyvinahe Navajo Nation and the United State¢

requested. The governmentpapved termination of the leases and returned El Pas
bonds. SeeTr. at 383; Ex. 172. Leases requiredPBko to leave the Meé Sites timbered,
which for pit mining meant leaving the pits opelm the years thdbllowed, El Paso had
no interest in or responsibility for the Mir&tes, nor has the United States produc
evidence that El Paso was asked to participate in the reclamation. Since El Paso rg
a PRP notice from the EPA, it has been compli&#eTr. at 610-11. El Paso appears |
have done everything ti€PA has asked, on scheduseseed to by the EPA.

El Paso asserts that the United Stated the Navajo Nation left the Mine Site
unattended from 1962 to the 199@8owing erosion and other &éh hazards to continug
and increaseSeeTr. at 746-47. But imesponse to concerns about public health and
state of the Mine Sites, the United Statesded the Navajo Nation’s reclamation throug
a SMCRA grant of $2.4 million. The reclatima significantly mitigated immediate healtf
hazards and likely reduced not only the contiguispread of radioactive material throug
erosion, but also the ultimate redi&ion costs as noted above.

f. The Degree of Care.

There is no evidence El Paso mined inappatglly or disposed of waste outside (

its lease provisions or the customs of the 125@51960s. Similarly, there is no evidencg

that the United States acted irresponsiblgperating the DUPP or its involvement with
uranium mines. This factor domet affect the Court’s allocation.
2. Other Factors.
a. The Relative Benefits to the Parties.
Courts may consider both financial amon-monetary benefits when considerin

the degree to which parties benefite8ee e.g, Cadillac Fairveiwy 299 F.3d at 1026

(World War 1l rubber production)Shell Oil Co, 294 F.3d at 1060 (aviation gasoline as

22 The Court cannot accept the United &atargument that El Paso should ha
done more after thBleztsosidort litigation. SeeTr. at 1474. The parties presented |

evidence of the litigatios’ outcome or of any right El Ba had to access or control the

Mine Sites at the time.
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part of the war effort). The clear benefit to El Paso was thégribfeceived from the
mining activities. Tr. at 1@558; Exs. 1032-1056.
For the United States, the béihe/as of a different kind. The threat of nuclear w

was real when the government started@H’P. Uranium ore from the Colorado Plate:

A

AU

was considered vital to the Country’s natiosedturity, and the federal government needed

private companies with exper@min mining. The Cold Waeffort ultimately succeeded,;
the United States obtained enough uranamd produced enough agons to maintain
security during the Cold War.

In assessing the benefit the United States from domstec uranium production,
however, the Court cannot ignore the relatnghall portion of government uranium neec
that was filled by the Cameron area mings1961, all of Arizongrovided only 3.2% of
the uranium ore produced iretlnited States (Ex. 1331), arpentage comparable to othg
years (Tr. at 918-19). Mr. Bém testified that productidnom the Cameron mines was
“tiny” portion of domesic output. Tr. at 498ee alsdexs. 1072 at 8; 1330; 1331. Indeeq
he testified that a single miieWyoming produced more uriaim ore in one year than al
of the mines in the Cameron area produtheding their entire lives. Tr. at 497.

Thus, although the benefit to the UnitStates from overall uranium procureme

was substantial, the Mine Sites contributed @gmall portion of that benefit. The Couf

will assign an additional 5% to the United Stdtasthis factor, raising its total allocatior
to 35%, with 65% for El Paso.
b. Tuba City Mill Remediation.

The United States assethat it should be creditefdr money spent on the Tubd
City mill remediation. The Court does not agréde.discussed above, when El Paso clog
the mill it followed the procdures of the Arizona AEC andstructions from the BOM.
When it enacted UMCTRA, Congss opted not to impose liaty on mill operators and
instead assumed responsibility faills used in tk uranium procurement program. Give
this conscious choice by Camgs, it would be improper tase CERCLA to shift mill

clean-up costs to El Paso.
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C. Degree of Knowledge and Risk.

Both parties knew of and understood tleksiassociated withranium mining in
the 1950s and 1960s. Both employed geotsgsad mining experts. The Court cann
conclude that one party had mareowledge tharthe other.

d. Orphan Share.

The orphan shares in this case afisen the operations of defunct mining

companies — Utco Uranium, Cameron MinimyC. Associates, Domino Company, ar

H.R. Rodgers. El Paso proposes that tberCassign nine sites to Rare Metals, whe

d

re

Rare Metals ceased operations prior to the alinelosure of those sites, and the remaining

sites to the United States because it owthedland and had more connections with t
other orphan companies. Tr. at 744-45.t BuPaso’s proposed assignment of 100%
the remainder to the United Statignores El Paso’s contirdueelationship with the mines
through its operation of the Tulkaty mill, which facilitatedheir mining and profited from
their ore production.SeeTr. at 1335-36, 478. The Court concludes that a pro rg
allocation of the orphan shem is more equitable.
3. Supporting Case Law.

The Court arrives at the 35%—65% allogatbased on the factors considered abo
The Court has also considered a numbeotbér cases that have engaged in CERC
allocations and finds that they suppitris division of responsibility.

a. Newmont USA Ltd.

The most relevant caseUsited States v. Newmont USA [ tdo. CV-05-020-JLQ,

2008 WL 462156Q8E.D. Wash. Oct. 17, 2008), winicconcerned the relative CERCLA

liabilities of the United States and two miningmpanies for an opgit uranium mine

operated during the 1950s, 1968sd 1970s on land held irust by the United States for

the Spokane Indian Tribeld. at *1. The involvement of the United StatedNewmont
was even greater than its/blvement in this case.
Leases for the Newmont mine site weseecuted and approved by DOI, as we

later assignments of the leasdd. at *4. The AEC engaged &xploratory drilling at the
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mine site, executed a series of small ore gr@ment contracts with the mining companigs,

performed geologic surveying, provided friesting and assaying, guaranteed minimum

ore prices through the Circulars, and was dmly purchaser of uranium when the mine

was openedld. at *8-9. As here, the companies eéztto construct mill for the uranium

ore, and the AEC executed ant@ct for the production andleaof uranium concentrate
Id. at *10. Once the mill wasperational, the AEC inspectdt regularly, and the USGS
inspected the mindd. at *13. The AEC entered into additionheontracts with the mining
companies, and DOI prepared ardered into renewed leasdd. at *13-14. The leases

included obligations to the United States, not to the Spokane Tribe, allowed DOI to

aud

the mining companies’ records, empowered DOI to suspend operations, and provided f

payment of rents and royalties to BI&\ for the benefit of the Tribeld. at *14. Following

a short closure of the mine while pricesulbnot support a profitable operation, mining

resumed and uranium was sold toieas private eldeic utilities. 1d. at *16. Various
federal agencies, including the BIA and US@&Sumed their inspections of the mind.
The DOI approved revised royalty agreements between the mining companies a
Tribe, and the USGS was extensively imem in various reclamation and mitigatio
activities at the mineld. at *17-21.

In addition to this digct involvement with the mine and the mill, tdewmontourt

found that the mine’s “uranium productioropided the United States with a significan

nd t

=)

it

material benefit by supplying uranium forethation’s nuclear weapon and energy needs

during the Cold War.”Id. at *43. TheNewmontcourt also found that “[w]ithout the
encouragement and direct involvement oflttmited States, the Mine would not and cou
not have been developadthe 1950s and 60sd. at *44.

Newmontssigned one-third of the CERCLABi#ty to the United States and twoy
thirds to the mining companieg.he district court found #t the government knew of the

inherent environmental problems associatth open pit mining and that uranium

production provided the UniteStates with a vital nationdlenefit for the Cold War and

commercial nuclear power. Additionally, the itédl States had authority to inspect the
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mining operations, monitor water quality, cantrents and royalties, conduct audits, ar
set the amount of the reclamation bord. at *60-61. Newmontassigned two-thirds of
the CERCLA liability to the mining compas because they “conducted the minir
activities that have caused the environmeptablems that are now being addressed

EPA.” Id. at *61. The companies also “soughptofit financially and did profit from the

operation,” and “demonstrated [a] lack of cared recalcitrance in reclaiming the mine

site.” Id.

The Court finds thalNewmontcorroborates the 35% allocation to the governmgd
in this case. On very similar facts,etlunited States was assigned one-third of 1
CERCLA responsibility. Ahough it is true that the mining companiesiewmontvere
recalcitrant in their environmental responsibilitesl El Paso is not,¢iJnited States also
had greater involvement withe mine than hereSeeTr. at 1312Mr. Low testifying that
there was much more government oversight at the Newmont faine).

b. Lockheed Martin Corp.

Lockheed Martin filed suitgainst the United Stategeking contribution under
CERCLA for clean-up of three solid propellant rocket picitbn facilities. See Lockheed
Martin Corp. v. United State85 F. Supp. 3d 986 (D.D.C. 2014)Both parties admitted
PRP status, and the court held a bench trtal. The Court allocated the costs across thi
facilities, giving 19 to 29% tthe United States and 718&% to Lockheed Martinld.

[s]
by

ee

Lockheed Martin researched, developed, and operated the sites in support

military and scientific programaritical to the Cold Warld. at 98. The United States, a

the only purchaser of the solid propellant roskebntrolled the solid propellant industry.

Id at 99. The government s@ite specifications for the prejpant rocket motors, but

otherwise had limited involveemt in Lockheed’s technitaevelopment processlid.

~ ZEl Paso argues that the UnitStates’ share was reducedNiewmonbecause the
mine produced on!g/_ 11% of the AEC'’s totminium input, while here the AEC purchase
100% of the Mine Sites’ uranium. Thesetnumbers are not comparable. One represe

input to the AEC’s program and the other egants what AEC purchased from particular

mines. If the Court were to compare inputhe AEC, all Arizona mines provided only
3.2%, with the Mine Sites providing even le§&eeEx. 1331.
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at 102. Because Lockheed Manvas the sole operator of thiges, the court found that if
should shoulder a larger portiontbe liability for response costsd. at 150.
C. TDY Holdings.

TDY Holdings, LLC and its predecessor,d&yAeronautical Company (collectively
“TDY?"), filed a claim against the United Statés equitable allocation of the costs TDY
incurred cleaning up hazardowastes at an aeronanati manufacturing plantSeeTDY
Holdings, LLC v. United Statedlo. 07-CV-787-CAB-BGS2019 WL 1012001, at *1
(S.D. Cal., Mar. 1, 2019). Contamination at #ite was caused by the sole operator, TQ
and there was no evidence thaierational or disposal decisions were made by
government. Id. at *5. The government requirethat chromium be used in thg
manufacturing process, and ttwurt accordingly allocated 566 the soil remediation costs
to it. Id. The court also allocated 10% of tp@und clean-up costs to the governme
because it recommended that chlorinatedesdl/be discharged to a sewer lihe.

d. Cadillac Fairview.

Cadillac Fairviewinvolved allocation of clean-ugpsts associated with a synthet

rubber facility operated by Dow Chemical during World War 1l. 299 Rt3tD22. At the

time, the need for synthetialsber was so urgent that thevernment had Dow Chemica|

build the plant and operate it ‘@ agent” of theggovernment at the $g@ense and risk” of
the governmentld. The government was found liableaasowner, operator, and arrangs

Id. at 1025. Because of its agency tielaship and express wpment to hold Dow

Y,
the

A3~

nt

=

Chemical harmless, the district court alited 100% of the response costs to the

government.ld. at 1026.
e. ShellOil Co.

As noted aboveShell Oilinvolved the clean-up of ate contaminated with waste
from the production of aviatiofuel during World War Il. 294 Bd at 1048. The district
court allocated 100% of the liability for rediation of the benzolaste to the United
States.|d. at 1059. The district court found the clean-up costs for such wastes we

part of the war effort for which hAmerican public should payd. at 1060. Additionally,
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the United States refused to make tank caagatble for transporting the waste and refus
to allocate resources to build reprocesslamts, resulting in the contaminatiold.
f. Other Cases Conclusion.

This case is most similar tddewmontwhich involved uranion mining, tribal-land
ownership, the DUPP, and bengfio the United States. &lgovernment exercised mor
day-to-day oversight of the mines Newmontthan here, but theompanies were less
cooperative in the environmental clean-tee2008 WL 4621566, atd4. The Court’s
allocation in this case sesmppropriately similar thlewmonis.

Lockheed Martiralso presents a similar situatievhere the government was not g
operator despite setting requirertsefor the final products. #signing El Paso the majority
of the allocation due to its pramny operator status aligns witlockheed Martin

This case is distinguishable frd@adillac FairviewandTDY. InCadillac Fairview
the private operator was agent of and held hatess by the government DY involved
the discharge of multiple substances, onlyeoof which ould be attributed to the
government’s products or requests.

The allocation irShell Oilclearly differs from the allocain here. After a full trial,
the district court found that dd the future CERCLAegime been forese by the parties,
the Government would have agreed to paytercosts of the cleanugs the McColl Site
(or any other unforeseen cost) in the blink ofege[.]” 294 F.3d all060. The district
court also found that government decisionsulbank cars and reprocessing plants resul
in disposal of the waste and the present contaminattbnThe Court does not make th
same findings here, and theyed finds the allocation i8hell Oildistinguishable.

IV.  Application of § 107(n).

CERCLA provides that[t]he liability of a fiduciary under any provision of this
chapter for the release or threatened release of a hazardous substance at, fror
connection with a vessel or facility held ifiduciary capacity shalhot exceed the asset
held in the fiduciary capacity.42 U.S.C. 8§ 9607(n)(1). Thénited States argues that thi

provision limits its liability becase it owns the Mine Sites in trust for the Navajo Natic
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El Paso does not dispute that the governmeatias a fiduciary withespect to the Nation
and the land ownership.
Section 107(n) does not eliminate CERCLa&bility. Rather, it states that if g

fiduciary becomes liable under one of CERC&.Aour categories, the assets from whigh

that liability can be satisfied are limited. K@ liability of a fiducary under any provision

of this chapter ... shall naxceed the assets held tine fiduciary capacity.” Id.

Consequently, when a party faces CERCLAility for actions taken as a fiduciary +

usually land ownership — the party is notgonally liable and the CERCLA recovery may

come only from assets held the fiduciary capacity. Canadyne-Georgia Corp. v,
NationsBank, N.A. (South}83 F.3d 1269, 1274.1th Cir. 1999).

In this case, the United S¢st owner liability arises fronts ownership of land as ¢
trustee, and CERCLA states tlaefiduciary includes a trusted2. U.S.C. § 9607(n)(5)(i).

Such owner liability, therefore, may be saédfonly out of assets held in trust by the

United States and not from the general U.&a$ury. As noted above, the Court assigns

5% of the liability to tle United States based solely orrde as owner of the land and th

actions it took in that role — approving pétsnand leases, including various oversig

powers in the permits and less advising on regulationsydcollecting rents and royalties$

for the benefit of the Nation.

The United States’ operator liability arisiesm exploration actions of the AEC at

the Mine Sites, not from its fiduciary land owsleip, and therefore is not limited to trust

assets by 8§ 107(n)See42 U.S.C. 8§ 9607(n)(2) (Section 107(n) “does not apply to
extent that a person is liableder this chapter independendithe person’s ownership of
a vessel or facility as a fiduciary or actidiagen in a fiduciary qaacity.”). The Court

concludes that the 25% share allocated taJihieed States for its pposeful promotion of

uranium mining in thd950s, and the addition3% allocated to it because of the benefits

it received from uranium production during the Cold War, should be assigned
operator liability, not its owner liability. Thgovernment’s creation of the DUPP was n

a result of its land ownership for the NavajdiNia. Rather, it was undertaken by the AE
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for a very different purpose — enhancindio@al defense during the Cold War. It w3

motivated by the same forct#sat led the AEC to engage tine exploration activities that

S

give rise to its operator liabilityn this case. Because the Court allocates this 30% shalre tc

the United States’ operator liability, it is r&ibject to the limitation of § 107(n)d.

The United States suggests that there arassets available in trust to satisfy th
portion allocated for owner lidiy. It cites the Indian Nio-Intercourse Act as holding
that all assets held in trust are inalienalieit the Act is limited tdand: “[n]o purchase,
grant, lease, or other conveyaméd¢ands, or of any title or claim theretivom any Indian
nation or tribe of Indians, shdie of any validity in law orauity, unless the same be mac
by treaty or convention entered into pursuant to the Constitution.” 25 U.S.C. §
(emphasis added). The trust assets include thareland. Relevant regulations state th
“[t]rust assets mean trust lands, natural resoutoest, funds, or other asseleld by the
federal government in trust ftmdian tribes and individual thans.” 25 C.F.R. § 115.002
(emphasis added$ee also id(“Trust funds means money derived from the sale or usq
trust lands, restricted fee lands, or trusbueses and any other mgnthat the Secretary
must accept into trust.”). The governmesdnceded in its proposed findings ar
conclusions that “[t|he assétgld in the fiduciary capaciinclude the trust lands, naturg
resourcesand other assets such as revenuisof which are held for the benefit of th
Navajo Nation and individual Navajo tribalembers.” Doc. 157 82 (emphasis adde
The United States has presehteo evidence to show thaon-land trust assets ar
insufficient to satisfy the 5% aver liability allocated above.

El Paso cites § 107(n)(7)(A) to suggesttthe limitation in § 107(n)(1) does ng
apply at all in this case. Dot87 at 14. El Paso assertatttthe AEC acted in a capacity
other than [as] a fiduciary during iteining activities at the Mine Sites[.Jld. But
8 107(n)(7)(A) has other requirements that El Paso does not addresse
8 107(n)(7)(A)X(ii), (B)(ii).

El Paso also argues that 8 107(n) dodgsapply because the ded States does noj

fall within the “safe harbor” mvision in 8 107(n)(4)(H). Da 187 at 15. This argument

51

e

e

17

at

b of

d

11%

[oR

)-

D

~—+




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

conflates § 107(n)(1) and § 107(n)(4), whichk elearly different provisions with differen
purposes. El Paso cites no aurtty to suggest that a party wh does not satisfy the safs
harbor provision in 8 107(n)(4)(H) cannadceive the benefits of § 107(n)(1), and tk
statute certainly does not say so.
In summary, 8 107(n) Isahe following effect in this c@: the 5% allocated to th¢
United States for its ownershiptirust of the Mine Sites, and for actions it took as the g
owner and trustee, is recovblaonly from trust assets. &180% allocated to the Uniteq
States as a CERCLA operatesmot subject to this limitaon and may be recovered fron
the United States Treasury.
V. Declaratory Relief.
As noted above, the parties agree thatGburt may enter declaratory relief on th
allocation of response costs other than tleeiic amounts sought by El Paso. CERCL

provides for declaratory relief in an action en@ 107, but is silent on the availability @

such relief for contribution claims under 8§ 113(Bee42 U.S.C. § 9613(g)(2). Courts

have held, nonetheless, that declaratohgfrenay be entered in CERCLA contributiot
actions. See Newmon008 WL 4621566, at *62Boeing Co. v. Cascade Corf@20
F.Supp. 1121, 114(@D. Or. 1996);cf. Cadillac Fairview 840 F.2d at 696 (establishing
prerequisites for declaratory judgments in CERCLA cases).

IT IS ORDERED:

1. With respect to El Ra’s claim for reponse costs ¢#1,393,448 through
August 2016, and $502,500 paddthe United States, 65% ofthiability for these costs is
allocated to El Paso and 35%the United States. The Uridt&tates shall reimburse E
Paso for 35% of these costs, but the 5% allocated to the United States on the basis g
liability may be satisfied dy out of trust assets.

2. With respect to other response sosicurred to date and future respon
costs, the Court enters this declaratory relé&% of the liability for these costs is allocats
to El Paso and 35% to the United States tih&tc% allocated to the United States on t

basis of owner liability may be ssfied only out oftrust assets.
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3. The Clerk is directed to enter judgnt consistent with this order an

terminate this action.
Dated this 16th day of April, 2019.

Bonil & Courplte
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David G. Campbell
Senior United States District Judge




