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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Matthew Oskowis, individually and dn No. CV-14-08166-PCT-JAT
behalf of E.O.,
ORDER

Plaintiff,
V.
Sedona Oak Creek Urefl School District
No. 9,

Defendanh

Pending before the Court is Plaintiff\dotion to Prohibit Spoilage and Preserv
Evidence (Doc. 15). The Court now rules on the motion.
l. Background

Plaintiff Matthew Oskowis filed thisaction seeking judicial review of ar
administrative decision concerning his minoildhE.O. Plaintiff orignally filed four due
process complaints againftefendant pursuant to the diniduals with Disabilities
Education Act (“IDEA”). (Doc. 1 at 293 The Administrative Law Judge (“ALJ")
consolidated these compl&n and issued a decisiofDoc. 1-3 Ex. E). The ALJ
concluded that Defendant had denied Ea@ree appropriate public education (“FAPE’
with respect to four of the anal goals for E.O. set forth ims Individualized Education
Program (“IEP”) and awarded ninety ure of compensatory educationhd.(at 38-39).
The ALJ rejected the balamof Plaintiff's claims. Id. at 39). Plaintiff appeals from thisg

decision. (Doc. 1).
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Because this case is a judicial reviedw an administrativeruling, the parties
agreed in their Joint Proposed Case Mamege Plan that discovery generally did n
apply, although Plaintiff claimed that limdediscovery could apply for certain purpose
(Doc. 14 at 6-10). However, Plaintiff haww filed the present motion seeking “t
prohibit spoilage” and to peiitnPlaintiff to conduct disovery of certain documents
(Doc. 15).

Plaintiff's basis for his motion is arlleged discrepancy beten a document in
the administrative reed and Plaintiffs own copy ofthat document. Specifically,
Plaintiff takes issue with a “Prior Written Notice” from November 30, 2012 that is pa
the administrative record, whidPaintiff attached as ExhitbA to his motion. (Doc. 15-2
at 2). Plaintiff asserts that E.O’s teacleemailed Plaintiff on November 30, 2012
“Prior Written Notice” that differs from the copyg the administrativeecord. (Doc. 15 at
2). Plaintiff has attached this latter documenEgkibit C to his motion. (Doc. 15-2 at 7)
Plaintiff believes the Prior Written Notice ingladministrative record the product of
Defendant’s alteration or fabrication, and tisisndicative of théDefendant’s fabrication
of E.O’s education record in general. (D@b.at 2). Exhibits A and C differ substantiall
in content but are bbtdated “11/30/2012.”

I[I. Legal Standard

The IDEA provides that in civil actiorfer review, the district court “shall receive

the records of the administragiyproceedings” and “shall headditional eviénce at the
request of a party.” 20 8.C. § 1415(i)(2)(C). i®jai Unified School District v. Jackson,
4 F.3d 1467 (9th Cir. 1993), the Ninth GircCourt of Appealq“Court of Appeals”)
interpreted the “additional evidence” requiremastgranting a district court discretion t

supplement the administragivecord in limited circustances. 4 F.3d at 1473.

“The starting point for detenining what additional eviehce should be received .|.

. Is the record of the administrative proceedinigl’ (citation omitted). Reasons tc
supplement the record inclutigaps in the administrative traoript owing to mechanical

failure, unavailability of a witness, ammproper exclusionof evidence by the
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administrative agency, and eeiitce concerning relevant events occurring subsequent to

the administrative hearingltl. However, the district court “must be careful to not allgw
[additional] evidence to chandke character of the hearifrpm one of review to a trial
de novo.” Id.

[I1.  Analysis

Plaintiff complains that Defendant cornigothe creation of E.O.’s educationg
record and did not present angolete or accurate copy of this educational record to the

ALJ. (Doc. 15 at 2-3). Plaintiff assertsaththe discrepancy between the Prior Writts

D
>

Notice in the administrative record and whaaiftiff actually received via e-mail cast

UJ

doubts upon the veracityf the administrative recordustifying discovery. I@d. at 3).

U

Plaintiff seeks to convert this discrepgnato expansive discovery, including all IEJ
meeting notes, all test results, all notethated by Defendant’s personnel pertaining [to
E.O., all notes from specialists, and all cep@ndence mentioning E.O. (Doc. 15 at 1).

Defendant denies fimg a record of the allege@rior Written Notice attached as
Exhibit C to Plaintiff's motionand avers that it has not modifi any records in this case.
(Doc. 17 at 10-11). Defendant devotes a sulisigoortion of its response to arguing that
Plaintiff's requested discowe is improper because thdocuments requested are not
education records relevant to this case.dt 7-10).

The Court has the discretiom admit additional evidender its considerationSee
Ojai, 4 F.3d at 1473. The Court cannot ignoramiff's allegations because if correct, an

erroneous administrative reconsbuld be a valid basis for the Court to admit additional

evidence. However, Plaintiffeeks to use an alleged discrepancy to conduct bfoad

discovery, and the Court is not convincedttliPlaintiff has yet made the requisite

showing that would justify sucén order. In sum, each pa#gigher explicitly or implicitly

accuses the other of fabricating evidence (dhateast, having anaccurate record).
Because the basis for Plaintiff's allegedaiepancy is an e-mail sent by E.O.[s

teacher using a school e-mail account tourt will order Defendant to conduct p

forensic examination of its electronicallieeed data (including computers, e-mai
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servers, and backups) to ascertain whetbefendant has a copgf this e-mail.

Defendant must either (1) file an affidastating, under oath, that it possesses a copy
this e-mail and present a copy of the alraad the Prior Written Notice attachment; g
(2) file an affidavit stating, under oath, thaihas forensically earched all records ang
data within its possession forigte-mail and it does not haveapy in its possession. If it
turns out that E.O.’s teacher actually sent giiwail, then Plaintiff may refile a reques
for discovery. Otherwise, the Court seeshasis for permitting @ditional discovery in

this case. The Court recognizes this pohae will place a burdeupon Defendant, but
believes any burden is slighecause the date and timetloé e-mail are known, which
will facilitate quick searcimg, and outwghed by the importantalue of having a
complete and accurate adminadive record for review. Thiprocedure will also resolve
the conflict between the parties as to the detepess of the adminiative record in this
case.

V. Conclusion

For the foregoing reasons,

IT 1S ORDERED denying PlaintiffsMotion to Prohibit $oilage and Preserve
Evidence (Doc. 15).

IT IS FURTHER ORDERED that within twenty daydrom the date of this
Order, Defendant shall conduct a forensic deasf all electronic records within itg
possession for the e-mail armail attachment identifieth Exhibits B and C of
Plaintiff's Motion at Doc. 15-2Defendant shall within thisme period file an affidavit
with the Court that identifies, under penattiyperjury, whether Diendant has a copy of
this e-mail and e-mail attachment within itsspession. If Defendant has a copy of this
mail and e-mail attachment within its possessithen Defendant must also attach the
documents to its affidavit filkwith the Court. If Defendarattests that it does not have
copy of this e-mail and e-mail attachmewtthin its possessionthen Defendant's
affidavit must list, in det§ the forensic examinatiorsteps taken to locate thes

documents and must also include a stat@nfrom a suitably-credentialed third-part
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certifying that these steps constituted a diligent search.
Dated this 21st day of April, 2015.

James A. Teilbﬂrg
Senior United States District Judge




