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Oak-Creek Unified School District &#035;9 Doc.

WO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Matthew Oskowis, No. CV-14-08166-PCT-JAT
Plaintiff, ORDER
V.

#Sgdona Oak-Creek Umedd School District

Defendah

Pending before the Court is Phih Matthew Oskowis (“Plaintiff’)’s
administrative appeal of an impartial dpeocess decision brought pursuant to t
Individuals with Disabilities Education Ac (“IDEA”). Plaintiff contends that
Administrative Law Judge Tammy L. Eigenh€&kLJ"”) erred in her decision regarding
four due process complaintéetl by Plaintiff on behalf ohis son E.O. (“Student”). The
Court now rules on Plaintiff's appeal.

l. Background

A. Factual Background

A comprehensive factual background of ttese is set forth in the ALJ’s decisior
(IRR 260)! Only those facts relevant to the issuraised in Plaintiff's Opening Briet
(Doc. 32) will be presented here.

Plaintiff is the father of Student, a tgear old boy at the time Plaintiff filed thig

! Citations to “IRR” are todocument numbers listed the Index of Record on
Review filed at Docket 19.
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appeal in September 2014. (Ddcat 8). Student was diagea with classical infantile

autism on March 23, 2006, ron-verbal, and relies on an augmented communications

system called Picture Exchange Communoratbystem (“PECS”) to demonstrate h
wants and needdd()

The parties do not disputgtudent’s eligibility for speail education and related
services under the IDEA. SiedMarch 11, 2010, Student hat$ended and received thes
services at West Sedona School in the BadOak-Creak Unified School District #
(“District”) located in Sedona, ArizonglRR 260 at 4). As madated by the IDEA,

Student’s Individualized Education Progr@iieP”) Team conducteg annual meetings to

craft Student’s IEPfor the following year. €. at 5). Through the course of two meetings

in August 2012, Studert’ IEP Team developed Stuids IEP for the 2012-2013
academic year (“Augst 2012 IEP”). Id.) This lawsuit calls ito question District’'s
implementation of the August 2012 IEReeDoc. 32).

The August 2012 IEP set forth fifteen aahgoals and three short-term objectivg

(“STOs”) for each goal. (IRRI2 at 16—24). Practically speal, STOs are interim step$

that a student will attempt and attain before undertaking aflédijed goal. After
multiple amendmentsthe August 2012 IEP’s goalsa@STOs read as follows:

Goal 1 — Student will match 8 colavords (red, blue, green, yellow,
orange, purple, brown, black) in black type with a corresponding color
swatch in a field of 8, with 80% ewgracy across 3 coesutive instructional
sessions as measured usangial-by-trial data sheet. Data will be collected
for each instructional session.

STO 1: By 10/12/2012, 8dent will match 8 color words printed in the
corresponding color, toan identical colorword printed in the
corresponding color, out of a field of 8 with 80% accuracy across 3
consecutive instructional sessions.

STO 2: By 12/21/2012, 8tlent will match 8 color words printed in the

% In essence, an IEP is a yearly acadewacimap that a schodistrict must create
and implement for qualifying students.

% The IEP Team amended the August 20&P nine times throughout the 2012
2013 academic yea®eg(IRR 260 at 5).
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corresponding color to correspondioglor swatches, out of field of 8
with 80% accuracy across 3n=ecutive instructional sessions.

STO 3: By 3/8/2013, Studentilv match 8 color words in the
corresponding color to correspondingarowords in black type, out of
field of 8 with 80% accuracy acro8onsecutive instructional sessions.

Goal 2 - Given 6 photos of familigeople (E.g. Traci, Mary, Ken, Nancy,

and two peers) in an array of 6u8ént will match the correct photo to the
corresponding printed word witl0% accuracy across 3 consecutive
instructional sessions, using a trial bialtdata sheet. Data will be collected

for each instructional session.

STO 1: By 10/12/2012, Given 2 photo§ familiar people (e.g. Traci,
Mary) in array of six,Student will match the ecect photo to a photo
with the correspondingprinted word, with 8% accuracy over 3
consecutive instructional sessions.

STO 2: By 12/21/2012, Given 2 photo§ familiar people (e.g. Traci,
Mary) in array of six, Studenwill match the correct photo to the
corresponding printed word witB0% accuracy over 3 consecutive
instructional sessions. @n 2 additionaphotos of familiar people (e.g.
Ken, Nancy) in an array of six, i&tent will match the correct photo to a
photo with the corresponding printebrd, with 80% acuracy over 3
consecutive sessions.

STO 3: By 3/8/2013, @en 4 photos of fam#éir people (e.g. Traci,
Mary, Ken, Nancy) in array of siX§tudent will match the correct photo
to the corresponding printed word with 80% accuracy over 3
consecutive instructional sessionsvéi 2 additional pbtos of familiar
people (two familiar peers) inrrmy of six, Student will match the
correct photo to the cesponding photo with & printed word, with
80% accuracy over 3 conseeetinstructional sessions.

Goal 3 - Student will match 10 shapésrcle, square, triangle, star,
diamond, hexagon, octagorectangle, heart, ovaih an array of 3, with
80% accuracy across 3 consecutive irtgtomal sessions, recorded using a
trial-by-trial data sheet. Data wilbe collected for each instructional
session.

STO 1. By 10/12/2012Student will match 4 shag (circle, square,
triangle, star) in an array of &jith 80% accuracy across 3 consecutive
instructional sessions.

STO 2: By 12/21/2012Student will match 6 shag (circle, square,
triangle, star, diamond, hexagon)an array of 3, with 80% accuracy
across 3 consecutive instructional sessions.




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

STO 3: By 3/8/2013, Student wilinatch 8 shapes (circle, square,
triangle, star, diamond, hexagon, octagcectangle) in an array of 3,
with 80% accuracy across 3nsecutive instructional sessions.

Goal 4 - When provided with set @tudent will indepedently brush all
surfaces of his teeth with 100% accuracy across 3 consecutive instructional
sessions. He will be evaluated usidgration recording. Data will be
collected for each instructional session.

STO 1. When provided with set (tudent will allow staff to put the
toothbrush on all surfaces of hiseth with 100% amracy across 3
consecutive instructional sessions.

STO 2: When proded with set up Studentilvallow staff to provide
full physical prompts and put the toothkh on all surfaces of his teeth
with 100% accuracy across 8nsecutive instructional sessions.

STO 3: When proded with set up Studentilvallow staff to provide
partial physical prompts and putethoothbrush on all surfaces of his
teeth with 100% accuracy across 3 consecutive sessions.

Goal 5 - Given the classroom comput8tudent will independently open 2
different web browsers in 2 differetldcations and click on the bookmark
to a desired website in more than doeation, with 80% accuracy across 3
consecutive instructional s&ions, recorded using akaanalysis data sheet.
Data will be collected for each instructional session.

STO 1. By 10/12/2012, Given thdassroom computer, Student will
open a web browser in 2 differentcidions on the seen with 80%
accuracy across 3 consecutive instructional sessions.

STO 2: By 12/21/2012, Given thdassroom computer, Student will
open a web browser in 2 differencldions on the screen and access a
desired bookmark in motbéan one location witB0% accuracy across 3
consecutive instructional sessions.

STO 3: By 3/8/2013, @en the classroom cqguater, Student will open
a web browser and access a desi@akinark in morghan one location
with 80% accuracy across 3recutive instructional sessions.

Goal 6 - Student W develop his social interaction/communication skills by
participating in a reciprocal turn-takjractivity of up to 3 exchanges on 3/5
opportunities over 2 days with decreagiphysical cues (full prompting,
partial prompting, visual supports ghlas measured by trial-by-trial data
collection. Data will be collectefbr each instructional session.

STO 1: By 10/12/2012, Student will paipate in a turn taking activity
with an adult for 3 eshanges with full physical prompting on 5/5[]
opportunities.
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STO 2: By 12/21/2012, Student will parpate in a turn taking activity
with another peer for 2 exchanges with partial physical prompting on
5/5 opportunities.

STO 3: By 3/8/2013, [Student] will participate in a turn taking activity
with another peer for 3 exchargevith partial prompting on 3/5
opportunities.

Goal 7: Given his PECS book, Studevll move the “I want” picture to

the left side of the sentence stripdaremove the reinforcer picture from the
communication book and place it on teentence strip, hand it to his
communication partner and point to each icon in the correct order, for 12
new vocabulary words, with 80%accuracy across 3 consecutive
instructional sessions as measurethgigrial-by-trial data sheets during
each instructional session. Dataillwbe collected using SLP made
assessments, a minimum of 1 time per week by SLP.

STO 1: By 10/12/202, Student will requestew vocabulary words by
moving the “I want” picture to the fieside of the sentence strip and
removing the reinforcer pictar from the communication book and
placing it on the sentence strip,nlaieng it to his communication partner
and pointing to each icon in the carrerder, with 80% accuracy across
3 consecutive instructional sessions.

STO 2: By 12/21/202, Student will request®ew vocabulary words by
moving the “I want” picture to the fieside of the sentence strip and
removing the reinforcer pictar from the communication book and
placing it on the sentence strip,nldieng it to his communication partner
and pointing to each icon in the carrerder, with 80% accuracy across
3 consecutive instructional sessions.

STO 3: By 3/8/2013, Student wilkquest 12 new vocabulary words by
moving the “I want” picture to the teside of the sentence strip and
removing the reinforcer pictar from the communication book and
placing it on the sentence strip,nlaiing it to his communication partner
and pointing to each icon in the catrerder, with 80% accuracy across
3 consecutive instructional sessions.

Goal 8 - Given phats of six 3-step actionsStudent will complete the
action described with 100% accaya across 3 consecutive sessions,
recorded using a trial-by-trial dataest. Data will be collected for each
instructional session.

STO 1: By 10/12/2012, Given photo$ two 3-step actions and partial
physical prompting, Student will ogplete the action described with
100% accuracy across 3 cons@ee instructional sessions.

STO 2: By 12/21/2012, Givephotos of two 3-stepctions, Student will
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complete the action described witB0% accuracy across 3 consecutive
instructional sessions.

STO 3: By 3/8/2013, Givephotos of far 3-step actions, Student will
complete the action described witB0% accuracy across 3 consecutive
instructional sessions.

Goal 9 - Given 13 objects.(e cow, horse, dog, duckat, car, truck, school
bus, fire truck, motorcycle, jeep, ambante, police car) and mats or story
boards representing 2 categories (amsn@nd vehicles)Student will sort
objects into the appropriate cateigsr with 80% accuracy across 3
consecutive instructional sessions, reeardsing a trial by trial data sheet.
Data will be collected for each instructional session.

STO 1: By 10/12/2012, Given 5 objedts.g. cow, horse, car, truck,
school bus), mats or story boardpresenting 2 categories (animals and
vehicles) and gestural promptStudent will sortobjects into the
appropriate categories 4 out of tals on 3 consecutive instructional
sessions.

STO 2: By 12/21/2012, Given 5 objscfe.g. cow, horse, car, truck,
school bus) and mats or story baardpresenting 2 categories (animals
and vehicles), Stdent will sort objects intthe appropriate categories 4
out of 5 trials on 3 consecutive insttional sessions. Given 10 objects
(e.g. cow, horse, dog, duck, catruck, school bus, fire truck,

motorcycle, jeep), mats or story boards representing 2 categories

(animals and vehicles), and gestusabmpts, Student will sort objects
into the appropriate categories gut of 5 trials on 3 consecutive
instructional sessions.

STO 3: By 3/8/2013, Given 10 objsdfe.g. cow, horsalog, duck, car,
truck, school bus, fire truck, motorcycle, jeep), and mats or storyboards
representing 2 categories (animaed vehicles), Student will sort

objects into the appropriate categodesut of 5 trials on 3 consecutive

instructional sessions. By 3/8/2013iven 13 objects (e.g., cow, horse,
dog, duck, cat, car, truck, schobus, fire truck, motorcycle, jeep,

ambulance, police car), mats or gttnoards representing 2 categories
(animals and vehicles), and gestuysabmpts, Student will sort objects

into the appropriate categories aut of 5 trials on 3 consecutive

instructional sessions.

Goal 10 - Using motivational/reinfoing materials, in structured and

unstructured environments, Studewtll engage in developmental age

appropriate parallel play near peefer 10 minutes, with no prompts,

across 3 consecutive instructional s&ss, as measured by teacher data
collection/notations. Data will be cotieed for each instructional session.
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STO 1: By 10/12/2012, using motiwanal/reinforcing materials, in
structured and unstructured emviments, Student will engage in
parallel play near peers for 7 moites, with 2 prompts, over 3
consecutive instructional sessions.

STO 2: By 12/21/2012, using moti@nal/reinforcing materials, in

structured and unstructured emviments, Student will engage in
parallel play near peers for 8 minsitevith 1 prompt, over 3 consecutive
instructional sessions.

STO 3: By 3/8/2013, using motitranal/reinforcing materials, in
structured and unstructured emviments, Student will engage in
parallel play near peers for 9 moies, with no prompts, over 3
consecutive instructional sessions.

Goal 11 - Given an outlinef 3 different shapes oa half sheet of letter-
size paper (e.g. square, circle, triang&tydent will color in the area of the
shape with 80% coveragen 8 of 10 opportuties over 3 consecutive
instructional sessions, as measubyda worksheet permanent product to
record data, Data will be collectéal each instructional session.

STO 1: By 10/12/2012Given an outline of 3 fferent shapes (e.g.
square, circle, triangle) on a halfesh of letter-size paper, Student will
color in the 3 shapesith 35% coverage, o8 out of 10 opportunities
over 3 consecutive instructional sessions.

STO 2: By 12/21/2012Given an outline of 3 dferent shapes (e.g.
square, circle, triangle) on a halfegh of letter-size paper, Student will
color in the 3 shapesith 50% coverage, o8 out of 10 opportunities
over 3 consecutive instructional sessions.

STO 3: By 3/8/2013, Givean outline of 3 different shapes (e.g. square,
circle, triangle) on a half sheet lefter-size paper, Student will color in
the 3 shapes with 75% coverags, 8 out of 10 opportunities over 3
consecutive instructional sessions.

Goal 12 - Given 6 simple oral instrumtis (e.g. hands up, pick it up, push,
pull, give me, take) from 2 people amd2 different settings, Student will
follow instructions with 80% accurgcacross 3 consecutive instructional
sessions, recorded using a trial-by-tdata sheet. Data will be collected
for each instructional session.

STO 1: By 10/12/2012, Student wiibllow 1 simple oral instruction
(e.g. hands up) with 80% accuraagross 3 consecutive instructional
sessions.

STO 2: By 12/21/@12, Student will follow 3 snple oral instructions
(e.g. hands up, pick it up, pushbm 2 people and in 2 different

-7 -
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settings, with 80% accuracy acrdssonsecutive instructional sessions.

STO 3: By 3/8/2013, Studéewill follow 4 simple oal instructions (e.g.
hands up, pick it up, push, pulfjom 2 people and in 2 different
settings, with 80% accuracy acr@ssonsecutive instructional sessions.

Goal 13 - Given models of 6 object tapactions (e.g. gtkke a maraca, roll

a ball, push a car on a track, fly apé, wave a bubble wand, put a piece
into a Mr. Potato Head), and a diten to “do this,” Student will
independently imitate the object mptaction with 80% accuracy across 3
consecutive instructional sessions, reeardsing a trial by trial data sheet.
Data will be collected for each instructional session.

STO 1: By 10/12/2012, Given moded$ 2 motor actions (e.g. shake a
maraca, roll a ball), a direction tao this,” and partial physical

prompting, Studet will imitate the object motor action with 80%
accuracy across 3 consecutive instructional sessions.

STO 2: By 12/21/2012, Given moded$ 2 motor actions (e.g. shake a
maraca, roll a ball), [and] a ditgan to “do this,” Student will
independently imitate the objeanotor action with 80% accuracy
across 3 consecutive instructiorsassions. Given models of 2 motor
actions (e.g. push a car on a track,dlplane), a direction to “do this”
and partial physical prompting, dtent will imitatethe object motor
action with 80% accuracy acrossdhsecutive instructional sessions.

STO 3: By 3/8/2013, @en models of 4 motor actions (e.g. shake a
maraca, roll a ball, push a car on &k, fly a plane) and a direction to
“do this,” Student will independély imitate the object motor action
with 80% accuracy across 3 consecaitimstructional sessions. Given
models of 2 motor actions (e.g. waadubble wand, put a piece into a
Mr. Potato Head), a direction to “do this,” and partial physical
prompting, Student will imitate the gbct motor action with 80%
accuracy across 3 consecutive instructional sessions.

Goal 14 - Student will independentiige to a stand from the floor using a
half-kneel position, with only one haridr support, 2 times in one session,
on 3 different sessions, measured usitadf logs. Data will be collected for
each instructional session.

STO 1: By 10/12/202, Student will rise tostand via a half-kneel
position, with one hantbr support, once.

STO 2: By 12/21/202, Student will rise tostand via a half-kneel
position, with one hand for spprt, 2 times in one session.

STO 3: By 3/8/2013, Studéwill rise to stand a a half-kneel position,
with one hand for support, 2 timesone session, over 3 sessions.

-8-
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Goal 15 - When seated on a playgmd swing and aftdyeing given a push
to start, Student will pump the swgrby actively mowig his arms, trunk,
and/or legs 12 times in a row, twidn one session, over 3 different
sessions, measured using staff logs. Daliebe collected for each session.

STO 1: By 10/12/@12, Student wilpbump a swing 6 times in a row, 2
times in one session.

STO 2: By 12/21/2012, 8tlent will pump a swind2 times in a row, 2
times in one session.

STO 3: By 3/8/2013, 8tent will pump a swing 18mes in a row, 2
times in one session, over 3 sessions.

(IRR 260 at 5-11). At the time of adoptioRlaintiff and Tara Middlebrook-Oskowis

(collectively “Parents”) pproved the August 2012 IERs adequate and reasonably

calculated to provide an educationahéft to Student. (IRR 260 at 12).

Notably, the August 2012 IEP also spesfthat “[s]pecial education staff will
take data daily” and “[d]ata format wilbe utilized as detenmed by mediation
agreement.” (IRR 192 at 28). The Augu$tl2 IEP did not specify which mediatiof
agreement was to control, and thetigardid not clarify this for the Coutt.

B. Procedural Background

The record clearly shows that Parehts/e been actively wolved in Student’s
education by vigorously pursuing the righdead remedies allotted under the IDEA
Particularly, Parents routinely reported theoncerns regarding Student’s educatior
progress to the IEP Team, catently advocated for addital information regarding the
implementation of Student’s IEP, requested that District provide supplemental se
that extend beyond the traditional eduaagilocurriculum provided in the classroom, ar

filed multiple due process compiés that predate the dueggess complaints underlying

* The ALJ noted that theperative mediation agreemt was not offered into
evidence during thadministrative hearings. (IRR 260Xt). After review of the parties’
filings and the administrativeecord, the relevant agreenmesould be the October 25
2011 mediation agreement between District Ratents stating that “[d]ata sheets will
revised to include criteria and notationsemhappropriate for tr&ng goals agreed upor
by the IEP team.” (IRR 245 at 2). According Rtaintiff's third dueprocess complaint,
the utilized “data format” was te the “comprehensive datheet.” (Doc. 1-1 at 59).
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this lawsuit. Parents’ acins, however, have contributéd an increasingly straineg
relationship with District.

This appeal emerges from the ALJ's decision regarding four due prd
complaints filed by PlaintiffSee(Doc. 1). On July 12, 201 ®laintiff submitted the first

underlying due process complamileging that District failed to properly implement the

August 2012 IEP thereby depriving Studesft a free appropriate public educatio
(“FAPE") for the 2012-R13 academic year. (Doc. 1-1 2+19). In this complaint,
Plaintiff argued that District disregardedetAugust 2012 IEP by not advancing Stude
to the next STO within a reasonaltime after mastering a prior STAd(at 11-16).
Plaintiff also asserted that District violatéw August 2012 IEP bfailing to consistently
implement certain STOsId)) As relief, Plaintiff requeste compensatory educationa
service hours and the appointment of a recghindependent, third-party authority t
supervise and oversee Stutieeducational programid. at 16-19).

Approximately one month after Plaintifiled the first due process complaint i
dispute here, Student’s IEP Team met tgibalrafting Student’sEP for the 2013-2014
academic year. (IRR 260 at)1The IEP Team assembled tour different occasions
between May and August 2013 to develop the IEPR) During these meetings, Parent
believed they were not givenffaient opportunity to voicegheir concerns and be hear
by the IEP Team. (Doc. 1-1 at 28-47). ConsetlyePlaintiff filed a second due proces
complaint on September 3, 20&@iming that District violagd the IDEA by deliberately
seeking to limit parental participati in the IEP development procedsl.)( This second
complaint also alleged that District falleto provide a compte set of Student's
educational records upon request, that azrupational therapist and a speech therap
were not present at the May 9, 2013 tlisciplinary Evaluabn Team meeting as
required, and that the Prior Written NotiC®WN") issued to Peents following the
August 15, 2013 IEP meeting was defectivd.) (For relief, Plaintiff requested that thg

August 2012 IEP remain ieffect until a new IEP could b#eveloped for the 2013-2014

academic yearld.)

-10 -
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In November 2013, the twdue process complaints rgeconsolidated and the

ALJ conducted a three-day administratibearing to review the two complaints.

(IRR 260 at 3). Before the ALJ rendered a decision, however, Plaintiff filed a third
process complaint on November 26, 20lithwhe Arizona Department of Educationa
Exceptional Student Services DispuResolution Unit (“Resolution Unit”).ld.) This

complaint alleged that District violated tH2EA by failing to provice Student with 1,200

special education service minutes and 200uteis of Sensory Diet by an Occupational

Therapist on a weekly basis, as required by the August 2012ItER=dr relief, Plaintiff
sought 350 compensayo educational service hours, 117 hours of compensalf
occupational therapy, and ttapointment of anndependent third-party authority tg
supervise and oversee Stutiereducational programld.)

Because the ALJ determindtiat the issues raised in the three due prog
complaints were substantially related, slo@solidated the complaints and reopened
record to receivéurther evidence.ld.) Subsequently, on Januay 2014, Plaintiff filed
a fourth due process complawith the Resolution Unit conteimg that District violated
the IDEA by failing toprovide Parents witlPWNs of changes to the August 2012 IE
(Id. at 3-4). As relief, Plaintiff requested amdependent, third-pty be assigned to
supervise and oversee Stutiereducational programid. at 4).

Because the issues raisedthe fourth due process roplaint were substantially
related to the prior three ewlaints, all four cases wereonsolidated and a secon
administrative hearing waseld on April 2, 2014.1¢.). On August 4, 2014, the ALJ

issued her decision after requesting two time extensiwh&t(l, 27). In her decision, the

ALJ concluded that District denied StudenFAPE when it failed tadvance Student tg

the next STO within a reasonable time or8tadent demonstrated mastery of a pripr

STO. (d. at 21-22). This failure, the ALJ found,lated to four of the fifteen annua
goals in the August 2012 IEP—specdlly, Goals 1, 2, 3, and 13ld( at 22, 26). The
ALJ further concluded that Parents werBomed the opportunity to meaningfully
participate in the developmeof Student’'s 2013-2014 IEP@ denied Plaintiff's various

-11 -

—

due

ory

eSS

he



© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

other procedural complaintsld( at 22-26). Ultimately, because “[n]either parf
presented any evidence to demonstrate wheton of Student’syppical day would have
been spent engaged in [Goals 1, 2, 3, AB[J’ the ALJ, in her “discretion,” awardec
Student ninety comgnsatory hoursld. at 26—-27).
Il. Legal Standards

A. The IDEA

The IDEA was originally eacted to require state educational agencies recei\

federal funds to provide special educatiservices for childrenwith qualifying

y

ng

disabilities. See20 U.S.C. § 1400(d)(1)(A). The IDEA mandates that public schpol

districts provide qualifying students a “baglicor of opportunity”; it does not obligate
the school to maximize each child’s potentizd. of Educ. of the Hendrick Hudson Cer
Sch. Dist. v. Rowley458 U.S. 176, 198-204 (198%¢e J.W. v. Fasno Unified Sch.
Dist., 626 F.3d 431, 439 (9th ICi2010) (explaining that copliance with the IDEA does
not require school districts to provide thabsolutely best” or‘potential-maximizing”

education (citation and internal quotationrksaomitted)). Thus, a dd will be deemed
to have received a FAPE if the program ddtinction: “(1) addreses his unique needs
(2) provides adequate supparvices so he can take advantage of the educati
opportunities, and (3) is iaccord with an [IEP].'Park, ex rel. Park v. Anaheim Unior
High Sch. Dist. 464 F.3d 1025, 1033 (9th Cir. 2006) (citi@gpistrano Unified Sch.
Dist. v. Wartenbergb9 F.3d 884, 893 (9th Cir. 19953pe20 U.S.C. § 1401(9).

To provide a FAPENn compliance with the IDEA, aublic school district must
evaluate a student, determine whether that studeeligible for special education, an
formulate and implement an IEBee20 U.S.C. § 1414. An Einforms how a qualifying
child is to be educated, espaly with regard to the clil’'s needs that result from theg

child’s disability. Pursuant tthe IDEA, school districts anequired to construct an IER

Team comprised of various school persoramel the student’s parents to develop an IE

for each qualifying studenid. § 1414(d)(1)(B). Vithin a student’s IEP are annual goal

and for students who do not take a standdatle assessment, each annual goal of
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student’s IEP is reqred to have STO4d. 8§ 1414(d)(1)(A)(i)(1)(cc).The IEP Team must
consider the strengths of the child, concaevhshe parents, evaluation results, and t
academic, developmental, anaétional needs of the chiltd. § 1414(d)(3)(A).

Regarding IEP implementation, the Ninthra@iit has held that “a material failure

to implement an IEP violatebe IDEA. A material failureoccurs when there is more

than a minor discrepancy between the servéceshool provides to a disabled child ar
the services requirdaly the child’s IEP.Van Duyn v. Baker Sch. Dist.,502 F.3d 811,
815 (9th Cir. 2007). Bhough this standard “does notquire that the child suffern
demonstrable educational harm in order tevail[,] the child’s educational progress, @
lack of it, may be probative of whether théx@s been more than a minor shortfall in t
services provided.ld. at 822.

B. Standard of Review

The IDEA grants judicial review to pgees who are dissatisfied with the finding
and decision rendered an administrative hearingee20 U.S.C. § 1415(i)(2)(A). The
party challenging the ALJ’s decision bears thedkarof persuasion #te judicial level.
See, e.qg.L.M. v. Capistrano Unified Sch. Distc56 F.3d 900, 91 (9th Cir. 2009);
Schaffer ex rel. Schaffer v. Wedst6 U.S. 49, 62 (2005).

Pursuant to the IDEA, federal courtsca considerably less deference to std
administrative proceedings thdhey do in other instancex “judicial review of . . .
agency actions, in which courgenerally are confined tine administrative record andg
are held to a highly defamgal standard of review.E.M. v. PajaroValley Unified Sch.
Dist. Office of Admin. Hearing$52 F.3d 999, 1005 (9th1ICR011) (quotation omitted).
The IDEA empowers the reviewing court to heardence that goes beyond the scope
the administrative record antiased on a preponderancetloé evidence’grant such
relief as the court determineés appropriate.” 20 U.S.G 1415(i)(2)(C). On the other

hand, “[clomplete de novo review . . . is inappropriaferianda J. ex rel. Annette J. \.

Clark Cnty. Sch. Dist.267 F.3d 877, 887 (9th Cir.0Q1). Generally, administrative

proceedings are accorded “due weightdahe reviewing court must “consider th
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findings carefully[.]” R.B. ex rel. F.B. v. Nm Valley Unified Sch. Dist496 F.3d 932,
937 (9th Cir. 2007§quotation omitted)seelL.M., 556 F.3d at 908 (findg that courts are

“free to determine independently how muekight to give the administrative findings

[but] the courts are not permitted simply to ignore [them]”). An ALJ’'s “thorough @
careful” findings can receive “particular deferendédpa Valley 496 F.3d at 93{citing
Union Sch. Dist. v. Smiti5 F.3d 1519,324 (9th Cir. 1994))seeAdams v. Oregqril95
F.3d 1141, 1145, 1150 (9thir. 1999) (“[T]he amount of deference bestowed upon
hearing officer is increasaahere her findings are thargh and complete.” (quotatior

omitted)). “In the end, however, the courffiee to determine ingendently how much

weight to give the state haag officer's determinations.Ashland Sch. Dist. v. Parents

of Student R.,J588 F.3d 1004, 1009 (9thrCR009) (citations omitted).
The ALJ's decision in this case ista@enty-seven page order setting forth tf

witnesses, procedural history, evidence @ulies raised at the two hearings, detail

findings of fact with citations to the recqordnd a recitation and application of the law.

Seeg(IRR 260). The decision expressly states thatALJ “has read and considered ea
admitted Exhibit” and “considered thestenony of every witness,” even if no
mentioned in the decisionld( at 4). The transcripts of theur days of hearings alsc
show that the ALJ questionedtmesses to further developrhenderstanding of the facts
and issues in dispute. The Ak decision contains citations to the supporting documse
and testimony and is “thorough and carefiilie ALJ's conclusions of law are thoroug
and set forth the legal standard with cdas to case law and statutes. Further, the A
was conscious of the applicabégal standards and applitbse standards. Under thes
circumstances, the Court concludes tha &LJ's findings are entitled to “particula
deference.’'See Napa Valleyl96 F.3d at 937Sam M. V. Capistr@go Unified Sch. Dist.
556b F.3d 900, 908 (9th Ci009) (finding thatan ALJ's twenty page decision
“certainly met” the standard ¢thorough and careful”).

[ll.  Analysis

In his Complaint, Plaintiff asserthat the ALJ committed eighteen erro&ee
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(Doc. 1 at 11-13). In his Opening Brief,viever, Plaintiff presents and addresses on

six questions for judicial reviewSee(Doc. 32 at 2-3]. The dozen errors listed in

Plaintiff's Complaint but not briefed irhis Opening Brief are therefore deemed

abandoned and waived for failure to brief the argumed¢e M.M. v. Lafayette Sch.
Dist., 767 F.3d 842, 861 (9th Cir. 20143 amendedOct. 1, 2014) (“The parents fail tc

brief the stayed Department of Education stigation theory, and is therefore waived.

Likewise, we do not address number ldd anumber 26 of the parents’ questions

presented for failure to brief the argumentsUpited States v. Williamspo39 F.3d
1125, 1137-38 & Cir. 2006) (holding that issuesisad in an appellate brief but not
supported by argument are abandon€&agenwood v. F.A.A28 F.3d 971977 (9th Cir.

1994) (“We review only issues which are ardupecifically and distinctly in a party’s

y

opening brief. We will not manufacture argumefor an appellant, and a bare assertion

does not preserve a claim, particularly wheshere, a host of other issues are presented

for review.” (citations omitted)).

In his Opening Brief, Plaintiff firstcontends that the ALJ erred when she

concluded that Student received a FAPE ferveh of the fifteen annual goals during the

2012-2013 academicegr. (Doc. 32 at 2). Specifically, dntiff asserts that District did

not timely advance Student to the next Sdi@r mastery of a prior STO and failed to

consistently implerant several STOsId.) Plaintiff next argues that the ALJ erred hy

awarding only ninety compeatory hours to Studentd() Third, Plaintiff claims that the
ALJ erred by not considering KeBaumgartner’s statementdated to the calculation of
educational service hourdd( at 3). Fourth, Plaintiff compins that the ALJ erred by
issuing her ruling 124 days afténe final due process hearindd.j Fifth, Plaintiff

contends the ALJ erred by issuing heflimg 388 days after #h first due process

complaint was filed.I¢l.) Finally, Plaintiff asserts thahe ALJ erred bywvaiting to issue

> Plaintiff also noted in his Opening Briéfat throughout the “cose of this brief,

the Plaintiff has demonstratedl of the key points that the ALJ erred in her decision.

(Id. at 11) (emphasis added).
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her decision for the first and second comgka until after a hearing on the third an
fourth complaints.I¢l.)

The parties have filed with the @a the record from the administrativg
proceedings. (Doc. 19). Neither party hasked the Court taonsider additional
evidence. The Court will now review eaghPlaintiff’'s arguments in turn.

A. Did the ALJ err by finding that Di strict properly implemented eleven
of the fifteen annual goals in Student’'s August 2012 IEP?

Plaintiff's first contention is that thALJ erred when she concluded that Distri
failed to adequately implement only four oetfifteen annual goals in Student’'s Augu
2012 IEP. (Doc. 32 at 4-5). Adaintiff explains, the firstlue process complaint allege
that District failed to: (A) timely advance St to the next STO after mastery of a pri
STO for Goals 1, 3, 6, and 18nd (B) appropriately implemeoals 2, 7, 8, and 11 dug
to inconsistent approacheSee(Doc. 1-1 at 12). Although Rintiff's first due process
complaint alleged improper imgnentation of Goals 1, 2, 8, 7, 8, 10, and 11, the ALJ
provided her reasoninfpr Goals 1, 2, 3, 78, 9, 12, and 13See(IRR 260 at 12-13).
Plaintiff thus asserts that the ALJ erred“lBaving out” Goals 610, and 11 and also by
incorrectly analyzing Goals 7 and 8. (Doc. 32 &t 5).

Plaintiff's first due process complaint ajkes that Student wakenied a FAPE as g

result of District’'s delay in advancing Ustent to the next STO for Goals 6 and 10.

(Doc. 1-1 at 13). The Court does not agree.steded above, a “material failure occur

when there is more than a minor discrepabpetween the services a school provides t¢
disabled child and the service=quired by the child’s IEPY¥an Duyn 502 F.3d at 815.
According to the data sheets fGoal 6, Student appearéal master STO 3 on Januar
16, 2013 but was not adwveed to the fulgoal for the remainder of the school year. (IR

159). On its face, District’s failure to adwanStudent to the fingjoal for five months

® Plaintiff does not clainthat the ALJ overstepped hauthority by considering
Goals 12 and 13, which were not assertethenfirst due process complaint. Moreove
beyond stating that the ALJ erred, Plaintiff's Opening Brief does not explain why
ALJ’s analysis was incorreébr any of the goals.
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appears to be a “material faik to implement” Goal 6. Heever, an examination of the
data sheets leads to a different conclusAdthough the data sheeshow that Student
worked on STO 3 after January 16, 2013, Stuiele@as actually attempting the full goal a
he was independently participay in turn-taking activities of up to three exchanges o\
two days.See(id.) The Court finds that this “minor discrepancy” was not a “matel
failure” on behalf of DistrictSee Van Duyrb02 F.3d at 815.

A review of the data sheets for GoHD produces the same result. Althoug
District recorded that Stemt was attempting STO 3 for &ol0, the data sheets sho
that Student was attempting theska designated as the full go&ee (IRR 163).

Specifically, Goal 10 required Student tagage in “developmental age appropriate

parallel play” near peers for increasing pds of time and with decreasing promptin
from an instructorSee(IRR 192 at 21). STO 3 requiredusient to engage in paralle
play with no prompts for nine minutes, whilee full goal required the same actions b
for ten minutes.I(l.) Although the data sheetscord that Studetikely satisfied STO 3's
requirements in February 2013 and contthweorking on STO auntil the end of the
school year, Student was given the opportutatgngage in parallel play near peers f
ten minutes or longer for the vast majority of the remaining sessia®IRR 163).
Consequently, the Court finds that Distriall ot materially fail tamplement Goal 10.
Plaintiff next contends that the ALJ edrby finding that District’s “inconsistent
approaches” to Goals 7 ar&l did not deny Student a P&. (Doc. 32 at 5). The
inconsistencies—if there were any at all4thnDistrict’'s implementation of Goals 7 and
8 were “minor discrepanciesiot “material failures.” Specifidly, as to Goal 7, Student
was allowed numerous opportunities to requmeisising items (e.g., spoon, fork, mous
DVD, drink, French fry, remote, chair, bajame, puzzle, and train) with the “I want
icon from his PECS bookSee(IRR 160). Similarly, for Goal 8, although Distric
provided Student with one and two three-ségtions instead of always two three-sté

actions, this was not a materfailure but a minor discrepanc$ee(IRR 161). As Dr.

Spencer and Mr. Baumgartner explained, spesducation teachers must be afforde
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flexibility in their instruction&d methods in order to adapt tostudent’s particular need
each day. (IRR 263 at 108, 215). Ultimatedyen though Districarguably may have

UJ

taken modified approaches to Goals 7 d@hdStudent received a “basic floor af
opportunity"—which is # the IDEA requiresSeeRowley 458 U.S. at 198-204.

Plaintiff finally contends that the ALJred by “leaving out” Goal 11. (Doc. 32 at
5). Plaintiff's first due procgs complaint alleges that Dist denied Student a FAPE
regarding Goal 11 due to “inconsistent appless.” (Doc. 1-1 at 13). After reviewing th

1%

data sheets, the Court finds that Distrigtigplementation of Goal 11 was sufficiently
aligned with the STOs such that Studentsvedforded a “basic floor of opportunity.’
Specifically, Goal 11 required Student to aotbree geometric shapes with increasing

levels of within-the-lines coverage. (IRE92 at 20). While implementing this goa

District always permitté Student to color three shapssd simply advanced Student tp

the next STO with a higheoverage percentagBee(IRR 164). There is no substantiv

[1°)

difference from one STO to ehnext in this regard—Stent always colored threeg
shapes—and any inconsistenicy District’'s approach wa& a minor discrepancy not a
material failure.

For these reasons, the Court finds tihat ALJ did not err when she determingd
that District properly implemendeeleven of fifteen annual goafsthe Augus2012 IEP.

B. Did the ALJ err in awarding Student ninety compersatory hours?

Plaintiff next contends that the AL erred by awarding Student nine
compensatory hours. (Doc. 32%t9). District responds théte ALJ properly exercise
her discretion in awarding this amount anduas that the Ninth Circuit does not compgl
an ALJ to award compensatory educatioradminute-by-minute” basis. (Doc. 33 at 7-P
(citing Park, 464 F.3d at 1033)).

The ALJ calculated her award of nipecompensatory hos in the following
manner:

35. Neither party presented any eviderio demonstratevhat portion of
Student’s typical day would have begpent engaged in those annual goals.
Accordingly, the Administrative Lawudige has discretion in fashioning an
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appropriate award of compensatory education.

36. The times during which Studte remained on an STO after
demonstrating mastery and before lgeadvanced to the next STO with
respect to these four annual goalsraged between six and seven months.
The annual goals identifiefdll into the categories of Basic Reading Skills,
Math, and Listening Comprehension. céeding to the August 2012 IEP,
those areas of special education ssrsiaccount for 480 minutes per week
of instruction, or 96 minutes perydaHowever, these annual goals do not
represent the only instruction provaldo Student within those areas.
Generously estimating that the fournaial goals constituted 40 percent of
Student’s instruction irthose areas, the minutes lost to Student due to
Respondent School's material failureitplement the IEP in those areas
can be calculated as follows: 40 pant of 96 minutes per day would be
approximately 38 minutes per dagnd 38 minutes per day over seven
months of 20 days penonth would be 5320 mine$ or approximately 89
hours.

37. Accordingly, the Administrative ka Judge concludes that Student is
entitled to compensatory education that failure to provide Student a
FAPE with respect to those Annuabals in the amount of 90 hours.

(IRR 260 at 26-27). Notwithstanding the “peular deference” given to the ALJ'S
decision, the Court has identified two errorshe ALJ’s calculationshat such deferencs
cannot overlook. First, the Cdutoes not agree that the four identified goals only rel
to Basic Reading Skills, Mla, and Listening Compreheaos. Second, the underlying
basis of the ALJ's award was that the imyperly implemented goals did “not represe
the only instruction providetb Student within those aréasut “generously” constituted
forty percent of the instation for those areasld{ at 27). As discussed below, thi
approximation is unsumpted by the record.

1. Designation of Annual Goals

Once the ALJ determined thBistrict improperly impémented four annual goal$

of the August 2012 IEP, the next stepswa develop an equitable way to calculate

compensatory education for those goals. Beeadhe August 201EP did not include a
specific time quota for eachoal, the ALJ associated ehgoals with categories of
“Special Education Serws” listed in the finasection of the IEPIq. at 25-26). As each
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Special Education Service category was afimoed a set number of service minutes f
each week or month, the Alfdund this to be a reasorlabmethod of calculating how
many compensatory educatitours to award Student.ltishately, the ALJ concluded
that Goals 1 and 2 correlated with the catggdrBasic Reading Skilj]sGoal 3 associated
with Math, and Goal 13 related Listening Comprehensiorid( at 26—-27).

The Court agrees that calcligy compensatory educationurs in this case is bes
accomplished by matching tlanual goals with Special Edation Services categories.

According to the August 2012 IEEhe annual goals relate tloe following “Skill Areas”:

mTmoow»

(IRR 192 at 16-24). The August 2012 IEP aflocates the number of service minutes
be provided to Student. The miea are set forth as follows:
A.

(Id. at 28-29). As readily obsesd, the IEP’s service minutategories do not mirror the

Skill Areas attributed to the annual goals. Although Plaintiff believes this “obfuscg

Goals 1 and 2: Language Arts

Goal 3: Math

Goals 4 and 5: Dl Living Skills

Goals 6, 7, and 8: Communication

Goals 9, 10, 11, and 12: Social Emotional
Goals 13, 14, and 15: Related Services

SpecialEducationSenices to be Provided

Activities of Daily Living: 100 minutes per week
Basic Reading Skills: 200 minutes per week
Math: 180 minutes per week

Written Expression: 200 minutes per week
Interpersonal/Social Skills: 200 minutes per week
OralExpression100 minutes per week
ListeningComprehensiont00 minutes per week

NogokhwNE

RelatedServices

1. Occupational Therapy: 120 minutes per month
2. Physicallherapy:90 minutes per month

3. Speech: 240 minutes per month

Supplementary Aids/Assistive Tewiogy and Services for Students
1. PECS: 1,200 minutes per week

2. Paraprofessional: 1,200 minutes per week

3. Sensory Diet: 200 minutes per week
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[was] done intentionally to eliminate th2efendant’s accountabilityegarding the IEP
since there is no way to easily ascertaow many service minutese assigned to which
goal,” (Doc. 32 at 6), his argument is beliedRgrents’ direct participation and approv
of the IEP’s language and contes¢e(IRR 260 at 12). Neverthess, the ALJ and this
Court were left with four improperly implemented annual go#tt&t do not directly match
with service minute categories.

Although the Court agreasith the ALJ that Goals and 2 correlate with Basic
Reading Skills and Goal 3 associates viitath, the ALJ erred by designating Goal 1

only as Listening Comprehdnsa. Goal 13 is identifi¢ as a “Related Serviceivith the

3

“Service Providers” listed as “Specidtducation Teacher, Paraprofessional, and

OT/OTA.” (IRR 192at 23). The only “provider” iddified for Occupational Therapys
“OT/OTA,” see(id. at 28), and the only annual goal wegh OT/OTA serwe provider is

Goal 13,see(id. at 23). Thus, Goal 13 must assdei with the Related Service of

Occupational Therapy. Furtheome, the “Occupational Thgrg Notes” recoded in the
August 2012 IEP describe Student’s ability tofpen the activities otlined in Goal 13.
See(id. at 10) (describingstudent’s ability to performdbject motor actions” with the
verbal direction to “do this”). Accordinglythe ALJ erred by not designating Goal 13

both Listening Comprehensi@nd Occupational Therapy.

’ Services qualify as “related servicesttiey are supportive services required f
a disabled child to beneffrom special educatiorirving Indep. Sch. Dist. v. Taty@68
U.S. 883 (1984). Related services are defias “such developmental, corrective, ar
other supportive services . . . as may be reguto assist a childith a disability to
benefit from special education, and includles early identification and assessment
disabling conditions in childre” 20 U.S.C8 1401(26)(A).

® Occupational therapy is provided tddaess: “(A) Improuwig, developing or

restoring functions impaired d¢wst through illness, injuryor deprivation; (B) Improving
ability to perform tasks for independent functiogif functions are impaired or lost; an
(C) Preventing, through earlintervention, initial or futter impairment or loss of
function.” 34 C.F.R. 8§ 300.34(c)(6)(ii).

® Plaintiff argues that the ALJ erred by monsidering certain statements made
Student’'s special education teacher during the August 2012 IEP meeting
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2. Service Minutes
As a second error, the Codinds that the ALJ incorrély concluded that Goals 1

2, and 3 were forty percemtf the instructionprovided to Student within the Basig

Reading Skills and Math categes. Although arALJ has considerable discretion in he

analysis, it appears, as Plaintiff arguesit tthe ALJ “pulled a number out of thin air.
(Doc. 32 at 8). The ALJ offered no justification for lenty percent figure and uniformly
applied it to each impperly implemented goaf. Contrary to theALJ’s forty percent
determination, the only annual goals thayslibly correlate with the Special Educatid
Service category of Basic Reading Skills are &daand 2. SimilarlyGoal 3 is the only
goal attributed to the Special Educatiom&= of Math. Because there is no overla
with other annual goals in¢lse Special Education Service areas, the Court finds tha
ALJ should have awarded the full service mesuallotted by the Agust 2012 IEP.

For these reasons, the Court holds as follows:

associating annual goals with Special EdiocaServices. (Doc. 32 at 3). The Court h;

reviewed the portion of the August 2012 IEPetney to which Plaintiff refers, but does$

not find that it compels a different assdma beyond finding thaGoal 13 relates to
Occupational Therapy.

19 The ALJ did mention that “the evidem established that there were numerg
instructional sessions throlgut Student’s day that could not have been reduced
DTT data sheet.” (IRR 260 at 22). In thisgard, the ALJ deemed persuasive t
testimony of Dr. Trina Spencer who explad that other, non-recorded experieng
during the school day provided Student wéh educational benefit related to thes
service areasld. at 14). Dr. Spencer emphasized, heere that these non-“sitting at 4
table” activities were “especially” importantrfénatural language” and “natural socig
interaction.” (IRR 262 at 26860 at 14). While the Courtrfids value in Dr. Spencer’s
testimony, Student was denied a FAPE widgard to math and reading, subjeg
requiring repetition and “sitting at a table.” 8¢e academic fields are unlike “natur
language” and “natural social interaction” iain, as Dr. Spencer ebrved, necessitate {
high level of social involvemengeg(IRR 262 at 268).

As to Goal 13, the Courtilvnot speculate as to whportion of Stuént’'s day was
devoted to non-data-sheet-recorded ListgnComprehension &#eities. The August
2012 IEP expressly required District tocoed data daily, andhe ALJ's arbitrary
determination that District delivers gyxtpercent of the lbtted time without
documentation was error.
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Goal 13 is the only annual goal assted with the Related Service of
Occupational Therapy. Plaintiff shidutherefore be awarded all 100
minutes per month as allotted by the August 2012 IEP. Across seven
months, this equals 700 minutesf compensatory Occupational
Therapy, or about twelve hours. 8dl3 was also anof two annual
goals relating to Listening Compretston. Thus, one-half of the 100
weekly minutes of instruction woulde fifty minutes per week or ten
minutes per day. Ten minutes per day seven months at twenty days
per month equates to 1,400 minutes about twenty-three hours.
Plaintiff is thus awarded twentymtee hours of Special Education
Services and twelve hours of Occtipaal Therapy based on Goal 13.
Goal 3 is the only annugoal related to the ®gial Education Service
of Math. For this service, the Augua012 IEP allottd 180 minutes per
week, or thirty-six minutes per dayhirty-six minutes per day for seven
months with twenty days a month5€940 minutes or eighty-four hours.
Consequently, Plaintiff is awarde eighty-four hours of Special
Education Services based on Goal 3.

Goals 1 and 2 are the lgnannual goals correlating to Basic Reading
Skills. The August 2012EP allotted Basic Reading Skills 200 minutes
per week, or forty minutes per dalyorty minutes per day for seven
months with twenty days a monthS600 minutes aabout ninety-three
hours. Accordingly, Plaintiff is amrded ninety-three hours of Special

Education Services baten Goals 1 and 2.

Accordingly, the Court estcises its broad and “equitable” discretion to cr:

“appropriate” relief and awardStudent 200 compsatory hours of Special Educatio
Services and twelve ogpensatory hours of Occupational Thera®ee 20 U.S.C.

8 1415(i)(2)(C);Parents of Student W. Ruyallup Sch. Dist., No., 31 F.3d 1489, 1497
(9th Cir. 1994) (noting that a district cowttharge to “fashion appropriate relief” i
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“equitable” in nature).
C. Procedural Timeline
Plaintiff's last three contentions ofrer concern the ALJ's management of th

four due process complaintSpecifically, Plaintiff argueshat the ALJ erred when she

issued her decision on Auguét 2014, which is 124 dayafter the final due process

hearing on April 2, 2014. (Do®&2 at 3, 9-11). Similarly, Rintiff asserts that the ALJ
erred by issuing her decisioB8days after the first due process complaint was filed
by waiting to decide the fir¢tvo complaints until after a heing regarding the third ang
fourth complaints.I¢.)

In response, District contends thtdte ALJ properly cordidated the four
complaints and appropriately requesteditaithl time to issue hrewritten decision after
the April 2, 2014 hearing. (Doc. 33 at 10)sMict further argues that “Plaintiff can poin
to no harm or prejudice to the student'sgmam, as the issues presented concerned
student’s program for a prior school yeatd. @t 10-11).

1. Legal Standard

The IDEA’s procedural safeguards are designed to achieve its substd

objectives and are thus a critic@mponent ofhe statuteSeeRowley 458 U.S. at 205—

06 (“Congress placed every lis much emphasis upon compta with procedures . .

as it did upon the measurement of the Itesy IEP against a substantive standard.}).

Generally, a public agency mustsure that a decision is igsbwithin seventy-five days
of a party’s request for a dymocess hearing. 34 C.F.R. §80.510(b)—(; 300.515(a).
Although a hearing officer may gnt specific extensions of time at the request of eit
party, 34 C.F.R. 8 300.515(c), an exiensbeyond the seventy-five day period md
constitute a denial of a FAPEee, e.g.Blackman v. Dist. of Columhi277 F. Supp. 2d
71, 79 (D.D.C. 2003)“[T]he failure to provide a written determination in a timel
manner after requests for an IEP meetin@ drearing have been made constitutes
denial of a free appropriate public edtion as required by the IDEA.” (citingyalker v.
Dist. of Columbial57 F. Supp. 2d 181 (D.D.C. 2009)).
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A proceduraliolation generally does not constituiee denial of a FAPE unles$
the procedural inadequacy(l)‘impeded the child’'sight to a freeappropriate public
education; (IlI) significantly impeded the pat& opportunity to participate in the
decisionmaking process regardithe provision of a free appropriate public education to
the parents’ child; or (Ill) caesl a deprivation of educatial benefits.” 20 U.S.C.
8 1415(f)(3)(E)(ii);see, e.g.N.B. v. Hellgate Elementary Sch. Di$41 F.3d 1202, 1208
(9th Cir. 2008) (“Not every proceiral violation . . . is suffi@nt to support a finding that
the child in question wasdlenied a FAPE” (quotingAmanda J. 267 F.3d at 892)).
Ultimately, whether a proceduraiolation of the IDEA resultin a denial of FAPE turns
on whether the “violation affeetl the substantive rightd the parent or child.L..M., 556
F.3d at 909.

Although the Court is unaware of anyinth Circuit case law specifically

<)
~—+

analyzing the delay of a due process deieation under 8 300.515(a), several distri
courts within the circuit have reviewed similar procedural violation claim®elp't of

Educ. v. T.G.the United States District Court for the District of Hawaii held that a
school district’s “failure to provide a rdstion session, convene a due process hearing,
and issue [an] administrative decision witlle timelines establied by § 300.510 and
§ 300.515 violated [the studésjtsubstantive rights.” 2011 WL 816808, at *9 (D. Haw.
Feb. 28, 2011). IrE.M. v. Pajaro Valley Unified School Distrjcthe United States
District Court for the Northern District d€alifornia suggested that, while a failure to
hold a due process hearing may rise talemial of a FAPE, the issuance of gn
administrative IDEA decision beyond 8§ 30(6%4)’s deadline alone did not constitute|a
per sedenial. 2006 WL3507926, at *6 (N.D. Cal. @e 5, 2006). Finally, ifMiller v.

Monroe Sch. Dist.the United States District Courtrfthe District of Washington found

\J

that a school district denied a studeiRAPE when the ALJ'slecision was rendered 14/
days after the decision was due, the studestdigcation was “in fluxduring the interim

period, and the record was unclear whetherdtudent was in an appropriate placement
during the pendency of the case. 2015 Wlz8149, at *3 (W.D. Wash. Sept. 17, 2015)
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2. Analysis
Here, Plaintiff filed his first du@rocess complaint on July 12, 2058g(Doc. 1-
1), and requested a hearing on July 15, 26@8(IRR 1). Generally, it was the District’s
responsibility to ensure that a decision resolving Plaintiff's comipla&s issued within
seventy-five daysSee34 C.F.R. 88 300.516J—(c), 300.515(a). However, after a hearing
for the first complaint was keduled, Plaintiff filed a seodl due process complaint on
September 3, 2013. (Doc. 1-1 at 28). ThelAbnsolidated the two complaints, extend

1%
o

the timeline, and held a three-day due psscleearing regarding the two complaints |n
mid-November 2013. (IRR 102, 261-63)A few days after the laging, Plaintiff filed a

third due process complaint ajiag that District failedto provide adequate specig

-

education services as set forth by #hegust 2012 IEP. (Doc. 1-1 at 49). Althoug
neither party expressly requested consolwadf the complaintghe ALJ consolidated
the three complaints, extenddée timeline, and scheduled additional hearing to heat
evidence regardmthe third complaint. (IRR 118§.Before the pre-hearing conferenge
for the third complaint, Plaintiff filed a fotlr due process complaint on January 8, 2014,
alleging that District's PWNs for changdés the August 2012 IE were defective.
(Doc. 1-3 at 4). Because the four compisigontained similar issues, testimony, and
evidence, the ALJ copn$idated the complais, extended the timeline of the case, apd
scheduled a hearing for April 2, 2014 as issues raised in the third and fourth
complaints. (IRR 112). After the April 2, 20 occurred, the ALJ’s decision was due ¢n
approximately June 17, 201%ee(IRR 118). However, the ALJ requested two time

1 Plaintiff does not claim that the Algkred by consolidating these complaints
and in fact consented to the consolidatiSee(IRR 39 at 3) (“[T]he Petitioner is in
agreement with these matters being consa@ias requested by Respondent’s motion.’).

2 In response to the ALS’consolidation order, District filed a motion fq
reconsideration stating that it “believes tlfagére is no reason to consolidate matter
(IRR 67). In response to District's reconsiwn motion, Plaintiff argued that he “feel
that the Tribunal’'s decisioto consolidate the mattetsest serves both parties in th
interest of justicé (IRR 68) (emphasis akkd). Ultimately, the All denied District's
motion for reconsideration anutoceeded with the complaintsconsolidated format.

=

[
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extensions to issue her decisisege(id.; IRR 120), which she issd on August 4, 2014,
see(IRR 260).

The Court does not find that the ALJ erey consolidating the four due proces
complaints. Plaintiff consentet the first two consolidations and the third and fouf
complaints involved the same core issues and evidence as the first complaint, n
information related to #nAugust 2012 IEP. s, the only procedurabncern is the four
month delay from April 2, 2013, the date oétfinal hearing, to August 4, 2013, whe
the ALJ rendered her decision.

District contends that it was appraie for the ALJ to request two timg
extensions. (Doc. 33 at 10-11). The regafa District relies on for this argument
however, merely permits a hearing off to extend a decision deadlirs the request of
either party.”See34 C.F.R. 8§ 300.515(c) (g@hasis added). Here, the Alhkrself
requested both time extensions and stated“fapsimple email agreeing to the reque
by either party to the OAH will suffice tgrant the extension.” (IRR 118, 120). Th

regulation does not permit a hiay officer to disregard thprocedural guidelines at he

own discretion—which is what the ALJ ditere. Thus, the ALJ violated the IDEA’$

procedural guidelines by issgirher decision more than fouronths after the final due
process hearing and seven months from the Blintiff filed his fourth complaint
Despite the Court’'s misgngs about the four monttelay it took the ALJ to
render her decision after the final due prodessing, the procedural violation was not
per sedenial of a FAPE and Plaintiff has notosin that the delay wgatively impacted a
substantive right of Student or Parents—whig required for a procedural violation t
constitute a denial of a FAPEgeL.M., 556 F.3d at 909. Theonsolidated complaints

concerned allegations of improper implementation gdriar school year's IEP, and

Plaintiff does not present evidence thamd&int was denied special education servig

13 Although it could be argued that Dist moved for the time extensions b
responding to the ALJ’'s requests, thatuld not change the outcome here. A schc
district's repeated requests for time extensican constitute aquedural violationSee
Miller, 2015 WL 5478149, at *3.
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during the pendency of ¢hadministrative proceedings or during this appe@hus, the
ALJ’s delay was not a denial of a FAPE bexmthe delay did not ésult in the loss of
educational opportunity, or seriously infringe tharents’ opportunity to participate in th
IEP formulation processl’.M., 556 F.3d at 90%ee R.B. v. N.Y.C. Dep’t of Edut5 F.
Supp. 3d 421, 432 (S.D.N.Y. 2014) (holdingttti[e]ven if the tardiness of the [stat
agency] decision constituted a procedural viofa. . . that procedaf violation did not

result in the denial of a FAPE” because “thte issuance of the [state agency] Decisi

could have no impact on the substantteeommendations of the IEP or the parent

ability to participate irthe IEP process”).
IV. Attorneys’ Fees

Plaintiff requests an award of attorséyfees for both the administrative
proceeding and the action befdhés Court. (Doc. 1 at 14). In response, District asks
an award of its attorneyfees incurred during theppeal. (Doc. 12 at 16).

Regarding attorneys’ feesghDEA provides as follows:

(3) Jurisdiction of districtourts; attorneys’ fees

(B) Award of attorneys’ fees
() In general
In any action or proceeding broughtder this section, the court, in

its discretion, may award reasonahtéorneys’ fees as part of the
costs—

* The Court notes that Plaintiff's send due process complaint was filed g
September 3, 2013 and concetnparental participation ithe creation of Student’s IER
for the 2013-2014 acawchéc year. Had the ALJ determinglat Parents were not givel
an appropriate opportunity fmarticipate in the IEP develomnt, then the ALJ’s delay in
issuing her decision may V& constituted a denial ch FAPE because parentg
participation is a statutory requirementtbé IDEA. However, théALJ determined that
Parents were allowed an opportunity to megfully participate in the creation of the
IEP, (IRR 260 at 26), and Plaintiff ds not argue that this was errseg(Doc. 32 at 2—
3). Thus, the delay of the ALJ’s decision did wmiate a substantive right of Parents.
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(I) to a prevailing party who ishe parent of a child with a
disability;

(1) to a prevailing party who ia State educational agency or
local educational agency agairte attorney of a parent who
files a complaint or subsequearguse of action that is frivolous,

unreasonable, or without foundatiar, against the attorney of

a parent who continued to liage after the litigation clearly

became frivolous, unreasonale without foundation; or

(I to a prevailing State edational agency or local
educational agency against théoatey of a parent, or against
the parent, if the parent’s complaint or subsequent cause of
action was presented for any proper purpose, such as to
harass, to cause unnecessary \debts to needlessly increase
the cost of litigation.

20 U.S.C. § 1415(i)(3). Thus,“prevailing party” may bring an action seeking an award
of attorneys’ fees and costs incurred inantung affirmative rekef, where liability was
established outside of the district cowttion itself, such as in an administratije
proceedingld. 8§ 1415(i)(3)(B)(i);see Lucht v. Molall&River Sch. Dist.225 F.3d 1023,
1026 (9th Cir. 2000).

Plaintiff has not presented any evider-nor does the record suggest—that he
hired an attorney during the administrativeogeedings or for his appeal before thjs
Court. Thus, because Plaintiff is litigatipgo se the IDEA’s attorneys’ fees provision i$
inapplicable See, e.g.Blanchard v. Morton Sch. Dist09 F.3d 934, 93@th Cir. 2007)
(“Pro seplaintiffs . . . are not ertted to attorney’s fees.”Btassart v. Lakeside Joint Sch.
Dist,, 2009 WL 3188244, atl4 (N.D. Cal. Sept. 29, 2009holding that a disabled
child’s parents who proceedgulo sewere not entitled to an award of attorneys’ fe
under the IDEA).

D
(72}

District’s request will also be denieddagise District has not shown that Plaintiff
filed this complaint “for any improper purposgjch as to harass, to cause unnecessary
delay, or to needlessly irease the cost of litigation,” navas District a “prevailing
party.” 20 U.S.C. 8§ 1415(i)(3)(B)(i).
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V. Conclusion

Based on the foregoing,

IT IS ORDERED that District must provide Studewith a total of 200 hours of

Special Education Serviceadtwelve hours of Occupational Therapy as compensal

education.

IT IS FURTHER ORDERED that, unless both partiegherwise agree, by ng

later than May 2, 2016, Birict and Plaintiff shall develop and schedule t

implementation of an apppriate, mutually-agreeable aesdic program that will

provide Student witlthe awarded compsatory education.
IT IS FINALLY ORDERED that this case is disssed with prejudice with each

party bearing their own attorng€yfees and costs aarred herein; anthe Clerk of Court

shall enter judgment in favaof Plaintiff and against &endant as to the award @

additional hours consistent with this Order.
Dated this 22nd day of March, 2016.
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