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s5sioner of Social Security Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Annessa Y. Morrison, No. CV-14-08211-PCT-DGC
Plaintiff, AMENDED ORDER
V.

Commissioner of Social Security,

Defendanh

Plaintiff Annessa Morrison, appearing bar own behalf, seeks review under 4
U.S.C. 8§ 405(g) of the fihadecision of the Commissioner of Social Security (“th
Commissioner”), which denied her disabilitpsurance benefits and supplement
security income under sectio@46(i), 223(d), and 1614(a)(3)) of the Social Security
Act. Because the decision of the Admirasive Law Judge (“ALJJ is supported by
substantial evidence andnst based on legal error, t@®mmissioner’s decision will be
affirmed.

l. Background.
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Plaintiff was born on November 9, 196&he has an associate degree in graphic

design. She has worked as a professigihger, a waitress, a sales manager, an

videogame tester. Plaintiff suffers from vars impairments, including fibromyalgial

A.R. 55. As described by the Ninth Circuit,

[Flibromyalgia, previously called fibsitis, [is] a rheumatic disease that
causes Inflammation of the fibrousonnective tissuecomponents of
muscles, tendons, ligants, and other tissue. . Common symptoms . . .
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include chronic pain throughout th®dy, multiple tender points, fatigue,
stiffness, and a pattern of sleep dibance that can exacerbate the cycle of
pain and fatigue associated with this diseas@bromyalgia’s cause is
unknown, there is no curand it is poorly-undersbd within mweh of the
medical community. The disease isaghosed entirely on the basis of
patients’ reports of pain and other symptoms.

Benecke v. Barnhart379 F.3d 587, 589 (9tir. 2004) (citations omitted)see also
Rollins v. Massanayi261 F.3d 853, 855 (9th Cir. @D); SSR 12-2P (July 25, 2012).

On January 25, 2011, PMiff applied for disabiliy insurance benefits and
supplemental security income, allegingability beginningSeptember 172007. On
November 9, 2012, Plaintiff appeared withr lattorney and testifeat a hearing before
the ALJ. A vocational expert also testdie On December 14, 2012, the ALJ decids
that Plaintiff was not disabled within th@eaning of the Sociabecurity Act. The
Appeals Council denied Plaintiff's request feview of the hearing decision, making th
ALJ’s decision the Commissioner’s final decision.

Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’'s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). Substial evidence isnore than a scintilla, but less than
preponderance.ld. It is relevant evidence tha reasonable person might accept
adequate to support a conclusiohd. In determining whethresubstantial evidence
supports a decision, the court must consitier record as a whole and may not affir
simply by isolating a “specific quantum of supporting evidendd.” As a general rule,
“[wlhere the evidence is susgtible to more thn one rational interpretation, one (
which supports the ALJ’s decision, té.J’s conclusion must be upheld.Thomas v.
Barnhart 278 F.3d 947, 954 (9th C2002) (citations omitted).
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lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on therst four steps, but at step five, the burden shifts to
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry end&d. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablghysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant’'s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iil}.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds t&tep four. At stepadur, the ALJ assesses the

claimant’s residual functional capacity (“RPECind determines whwedr the claimant is
still capable of performing pastlevant work. 8 404.1520(d)(iv). If so, the claimant
is not disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and fing
step, where he determines whether the clatman perform any other work based on t
claimant's RFC, age, education, and wenperience. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ found dh Plaintiff meets the insured status requirementg
the Social SecurityAct through December 31, 2012,dathat she has not engaged
substantial gainful activity since September 2007. At step two, the ALJ found thg
Plaintiff has the following severe impairmentibromyalgia and depression. At ste
three, the ALJ determad that Plaintiff does not hawn impairment or combination of
impairments that meets or medically equats impairment listed in Appendix 1 tc
Subpart P of 20 C.F.R. Pt. 404t step four, the ALJ founthat Plaintiff has the RFC to

perform:
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[S]ledentary work as defined in 20.F.R. 404.1567(a) except that the
claimant requires an opganity to sit/stand fola few minutes each hour.
The claimant can occasionally engagepostural activities. The claimant
can frequently do hand work. Theaithant must have limited public
contact.

A.R. 16. The ALJ further found that Pl&ih is unable to perform any of her pas
relevant work. At step Ve, the ALJ concluded that, meidering Plaintiff's age,
education, work experiencendresidual functional capacity,eife are jobs that exist in
significant numbers in the nationaloewmy that Plaintiff could perform.
IV.  Analysis.

A. The ALJ Did Not Err in Eval uating Plaintiff's Credibility.

Plaintiff argues: (1) The ALJ failed t@apply SSR 12-2p in evaluating hsg
fibromyalgia; (2) The ALJ failed to apply 896-4p in evaluating the limitations causs
by fiboromyalgia and depression; (3) The Aflalled to apply SSR 96-7p in assessing h
credibility; and (4) The ALJ did not accurately present hstitony. The Court finds
that two of the cited sociatecurity rulings, SSR 12p2and 96-4p, are not directly
relevant to Plaintiff’'s arguent, which focuses on whethire ALJ properly discredited
Plaintiff's testimony! SSR 96-7p, which discusses hew adjudicator is to assess
claimant’s allegations of pain, is relevamwt this argument. The Court will therefor
address whether the ALJ properly presenssdl discredited Plaintiff's “statement

concerning the intensity, persistencel dimiting effects” of her symptoms.

_ ! SSR 12-2p '(JUIP/ 25, 2012) addressesv han adjudicator is to decide i
fiboromyalgia is a medically determinable pairment, and how fibroyalgia is evaluated
in assessing a claimant’s disability. SSRA@6CIuly 2, 1996) clarés that a symptom is
not a medically determinable impairment, that a medically determinable impairment
exist for a finding of disability, and thatrsptoms can cause exertial or nonexertional
limitations. Plaintiff does not explain how the ALJ violated the two rulings, and

Court finds that the ALJ’s decision to benststent with them. The ALJ appropriately

found that Plaintiff's fiboromyalgia is a megdilly determinable impairment and evaluatg
it in assessing Plaintiff's disability. ThALJ also did not confse symptoms with
impairments and appropriately considerdee kinds of limitationsthat Plaintiff's
symptoms might impose.
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1. Legal Standard.
An ALJ engages in a two-step analyss determine whether a claimant’
testimony regarding subjective paim symptoms is credibleVasquez v. Astryes72
F.3d 586, 591 (9th Cir. 2009)First, the ALJ must detetime whether the claimant ha

U)

U7

presented objective medicaliggnce of an underlying impairment that could reasonably

be expected to produce the pamother symptoms allegedarrison v. Colvin 759 F.3d
995, 1014 (9th Cir. 2014) ifations omitted). “In thisanalysis, the claimant isot
required to show ‘that her impairment couldsenably be expected to cause the seve
of the symptom she has allegetie need only show that it could reasonably have cal
some degree of the symptom.Itl. (quotingSmolen v. Chatei80 F.3d 12731282 (9th
Cir. 1996)). Second, if theris no evidence of malingering, the ALJ may reject t
claimant’s testimony about the testimony of her symptoms bwlyffering specific,
clear, and convincing reasons for doing $0. at 1014-15Burrell v. Colvin 775 F.3d
1133, 1136-37 (9th Cir. 2014).

To support a lack of credibility finding, ¢hALJ must

[11]

point tospecific facts in

the record which demotrate that [the claimant] is itess pain than she claims.’]

Vasquez572 F.3d at 592 (quotingodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993)).

Specific facts that are relevatot this determination includé€l) the claimant’s reputation
for truthfulness; (2) the inconsistencies er testimony; (3) the extent to whic
claimant’s daily activities show that she igpahle of working; (4) the extent to which th
claimant seeks treatmentrfdner symptoms; (5the claimant’s failure to follow a
prescribed course of treatntg and (6) the opions of physiciansand third parties
concerning the nature and severity of the claimant’s symptdnmgenfelter v. Astrue
504 F.3d 1028, 104(®th Cir. 2007);Light v. Soc. Sec. Adm|jril19 F.3d 789, 792 (9th
Cir. 1997);Smolen80 F.3d at 1284.
2. Claimant’s Testimony.
At the hearing (A.R. 27-53), Plaintiff tefsed that she lived in a house with hg

husband and eighteen-year-old daughtere Kds previously worked as a professior
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singer, a customer service representative for a financial company, a waitress, 4
manager for an auto-sales magazine, and agatae tester. She had to leave her job
a customer service representative because skddo many sick days. She left her mo
recent job as a videogame tester because shéinvpain . . . [andtouldn’t sit in a chair
and do the video game anymore.” A.R. 3Blaintiff's “big issue” is fibromyalgia.
Starting eight years ago, “[t]he fatigue wearsormous and | could count on a crash evg

day where you’re so exhaustgolu could barely move but yaan't sleep. The pain had

L Sa

as

Bry

started spreading through my muscles anddl very severe migraine headaches at the

time.” A.R. 35. In the spring and falshe experiences as many as fifteen sev
migraines that incapacitate her for a dag.the summer and winteshe has about five.
Plaintiff stated that she was not abldunction during her migraines. A.R. 39.

Plaintiff also testified about her dailytagties. On “a goodday | get up, spend g
couple of hours watchg T.V. in bed, taking my pills | can make it down to get 4

muffin or frozen waffle for breakfast. | mighe able to spend 280 minutes cooking in

ere

the early evening, maybe &our on the computer doing some research on my condition

and the rest of the time I'm gtg much lying or l@aning back in some way.” A.R. 46|

On a bad day, she will come downstairs for food will otherwise stay in bed. She hg
about ten bad days a month.aiRtiff can usually do thirtyo sixty minutes of household
chores a day, but has difficulty carrying ladmn and vacuuming. She is unable to ¢
grocery shopping on her owalthough she sometimes accompanies her husband t(
store. For hobbies, Plaintiff sculpts andnggon small canvases. For exercise, she d
leg lifts and arm circles in the hot tulmdashe can walk one ¢wo blocks on “a good
day.” A.R. 46.
3. ALJ’'s Decision.

In discrediting Plaintiff's testimony, the ALJ reléd on numerous pieces o
evidence and testimony. A.R. 16-20. Témsdence that the AL cited reveals two
reasons for rejecting Plaintiff's testimony:) (Wledical opinions are not consistent wit

Plaintiff's testimony, and (2) Plaintiff's dailgctivities show that hesymptoms are not as
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severe as she claims. Based on theasores and the evidence supporting them,
Court finds that the ALJ properly discreditPlaintiff's testimony rgarding her pain and
symptoms.

The Ninth Circuit’s decision iRollins v. Massanayi261 F.3d 853 (9th Cir. 2001
Is instructive. Kathryn Rollins sufferedoin fibromyalgia. She claimed that sh
experienced severe pain thghout her body and this pgmevented her from working.
The ALJ found her testimony to be not di#e. In affirming, the Ninth Circuit
highlighted two findings that supported tiA¢.J’'s decision. First, doctors who has
examined Rollins had found thahe was not restricted imer activity. And second,
“Rollins’ claim to have totly disabling pain was undermined by her own testimo
about her daily activities, sh as attending to the needf her two young children,
cooking, housekeeping, ladry . . . and so forth.”ld. at 857. These findings, similar tq
the ALJ’s findings in this case, were a sti#fnt basis for discreithg Rollins’ testimony.

As in Rolling the medical opinions in this cases arot consistent with Plaintiff's
claims of disabling pain. EhALJ gave great weight to bwopinions. The first was g
psychological evaluation bponald DegrootPh.D, who concluded &t Plaintiff's “daily
and social activities and abilities do not appear to be impdmedépression and that he
cognitive abilities were above aege. A.R. 403. The send opinion was a medica
evaluation by Sidney Eisenbaumd.D., who physically examed Plaintiff and found:
“She had a diagnosis dibbromyalgia made in the past, but today her clinical exan
normal. | do believe that she capable of most activitiés.A.R. 411. These opinions
strongly support the ALJ’s deston. And “[w]hile subjetive pain testimony cannot b
rejected on the sole ground that it is ndlyfaorroborated by objdive medical evidence,
the medical evidence is still alegant factor in determining ¢hseverity of the claimant’s
pain and its disabling effects.” Rolling 261 F.3d at 857(citing 20 C.F.R. 8
404.1529(c)(2)).

The testimony and recordegarding Plaintiff's daily activities are also ng

consistent with Plaintiff'sclaim of disabling pain. Tdr ALJ highlighted the following
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facts: Plaintiff engaged in container garawicooked basic meals, performed “all se
care activities” such as bathing and washpuagsessed a driver’'s license and was abld
drive, exercised “in her hot tub” and lgping for walks, performed household chorg
such as washing dishes adding laundry, cared for hedeenage daughter, enjoye
hobbies such as painting and sculptin@yptl an online videogame frequently, wro
songs, auditioned for a rock band, and endagée‘fun activities” such as going to thg
movies and playing games with her family. A.R. 18-19.

Plaintiff's daily activities are similar to those of the claimantRollins and they
undermine Plaintiff's pain testimony. A wwan who can take care of her child, enijq
various hobbies, and auditionrfa rock band is not likely tbe one who must spend mos
of her day in bed, as Plaintiff claims. TRm®urt is aware that He mere fact that a
plaintiff has carried on certain daily activitiesjch as grocery shopping, driving a car,
limited walking for exercise, does not in amay detract from her edibility as to her
overall disability.” Vertigan v. Haltey 260 F.3d 1044, BD (9th Cir. 201). But daily
activities “may be grounds for an adverse tity finding ‘if a claimant is able to
spend a substantial part of his day endame pursuits involving the performance g
physical functions that are transferable to a work settin@ri, 495 F.3d at 639 (quoting
Fair v. Bowen 885 F.2d 597, 603 (9t@ir. 1989)). Here, Plaintiff has been engaged
extensive daily activities, and medical opims have cast doukin her claims of
disabling pain. The ALXherefore, did not err in relygnon Plaintiff's daily activities as
a reason for rejecting her testimony.

In discrediting Plaintiff's testimony, the ALJ alsaelied on other types of
evidence. For example, th&lLJ highlighted a medical evaluation giving Plaintiff

“probable” fibromyalgia diagnosis but statitigat all of Plaintiff's symptoms could not

> The Court notes that the ALJ mischaesited some of the record. While th
ALJ stated that Plaintiff enjoygoing to the movies, the citedport states that “[h]er fun
activities include movies and games with theifam . . She reports she is not able |
continue her hobbies or funtan:tlesk]” A.R. 400. Plainff also argues that the ALJ
misstated that her daughter helps her peeplamner once a weekDoc. 25 (citing A.R.
17). The Court finds this mistake to be immaterial.
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be explained on the basis of fiboromyalgia alo&eeA.R. 251. The ALJ also noted that

“[iIn February 2010, the claimant reported tshte was not sure whether she had actus
been diagnosed with fiboromyalgia and ha@rbadvised by various specialists to find
‘life coach.” A.R. 19. Finally, the ALJ notetthat Plaintiff had beeto multiple doctors,
that Plaintiff had found them unhelpful, atftht doctors had ndaken her complaints

seriously.

This evidence supports a finding that Plaintiff's fibromgya is not as severe a$

she claims. If doctors have doubted thatdmyalgia could cause all of her claime
symptoms, doctors have not taken her comgdaseriously, and Plaintiff herself has nq
been sure of her diagnositien the ALJ coul reasonably conclud&hat Plaintiff's
fiboromyalgia is unlikely to cause the ajled symptoms. The Court recognizes th
Plaintiff is not required to provide “objecévmedical evidence to corroborate the sever
of the pain alleged,Bunnell v. Sullivan947 F.2d 341, 343 (9tir. 1991) (@ banc), and
that “the ALJ may not reject subjective syimm testimony . . . simply because there
no showing that the impairment can reasonably produceetheeof symptom alleged.”
Smolen 80 F.3d at 1282 (empskia in original). But whercombined uth the other
reasons the ALJ gave for disditing Plaintiff, this evidece bolsters the ALJ's final
conclusion. In sum, the ALJ gave specifitear, and convincing reasons for rejectir
Plaintiff's testimony regarding the severity of her pain and symptoms.
B. Additional Arguments.
1. The ALJ Did Not Err in Discounting Treatment Records.
Plaintiff argues that the ALJ erred inviig little weight to records from various
treatment providers. In her decision, tAeJ stated: “As for tk other records, the
undersigned has considered records fromdhénant’s treatment providers and als
accords them little weight asey do not give any opinioas to the claimant’'s work-
related abilities and only contahotes documenting the coursketreatment.” A.R. 20.
Plaintiff does not explain how this statemeras erroneous or point to specific record
that the ALJ improperly discousd. Rather, Plaintiff cites orexhibit (A.R. 231-38) that
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lists numerous records that document Plaintpbssible impairments. To the extent th
Plaintiff asks the Court to review everyeatment record and decide whether the A
properly discounted it, the Court declings do so. “Plainff bears the burden of
establishing that the ALJ’'s decision was nosdzh on substantial elence or that the
ALJ’s decision was based on legal erroSantiago v. Barnhasy278 F. Supp. 2d 1049
1056 (N.D. Cal. 2003). By merely claiming error anting an exhibit that lists
numerous records, Plaintiff has not carried that burden.
2. The ALJ Did Not Err in Assessing Plaintiff's RFC.

Citing SSR 96-8P (July 2, 1996), Plathtargues that the ALJ erred in assessil
Plaintiff's residual functional capacify. The ALJ found that Rintiff is capable of
sedentary work and occasiongloStural activities.” A.R. 16.This finding is supported
by substantial evidence, includitige opinions of Doctors Degroot and Eisenbaum. A
403, 411. Plaintiff also recmts portions of her testimonyahare inconsistent with the
ALJ’'s finding. The Court has already falirthat the ALJ did not err in rejecting
Plaintiff's testimony. The ALJ'®RFC assessment was not erroneous.

3. A Significant Number of Jdos Exist in the National Economy.

Plaintiff argues that the ALimproperly found that therare a significant numbe
of jobs in the national economy that shecagpable of performing. Under the Soci;

Security Act, a claimant isonsidered disabled if:

[H]e is not only unable to do his preu® work but cannot . . . engage in
any other kind of substantial gaihfwork which exists in the national
economy, regardless of whet such work exists ithe immediate area in
which he lives . . .. ‘[W]ork whiclexists in the national ec_onomK’ means
work which exists in ginificant numbers either in the region where such
individual lives or in seval regions of the country.

- % SSR 96-8p discusses how to appropnasasess a claimant's RFC. The rulin
defines the RFC as “an assessment ohdividual's ability to do sustained work-relate
physical and mental activities in a work gagtion a regular andatinuing bas.” The
ruling then lists the eviden@nd factors that an adjudicatmay consider in assessing
cl?lmant’s RFC. The ALJ's assessmentRi&intiff's RFC was consistent with thig
ruling.
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42 U.S.C. § 1382c(a)(3)]B Interpreting this statutéhe Ninth Circuit has found
that 25,000 jobs existing ithe national economy consti&s a “significant number.”
Gutierrez v. Comm’r of Soc. Sg€40 F.3d 519, 529 (9th Ci2014). The Al found that
Plaintiff is capable of workigp as an address clerk andattlthere exist approximately
84,000 address-clerk positioimsthe national ecomoy. Under Ninth Gicuit law, this is
a sufficient number of possible jobs.

IT IS ORDERED that the final decision of th€ommissioner of Social Security
is affirmed. The Clerk shall entgudgment accordingly anrminate this case.

Dated this 30th day of April, 2015.

Nalb ottt

‘David G. Campbell
United States District Judge
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