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36 v. Ryan et al Doc.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Robert LaRue Brown, Jr., No. CV-14-8229-PCT-DJH
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Respondents.

This matter is before the Court ontiBener’s Petition for Writ of Habeas Corpu
pursuant to 28 U.S.C. § 2254 (Doc. dnd the Report and Recommendation (“R&R
issued by United States Magete Judge Bridget S. Baded® 13). Pursuant to a plex

agreement, Petitioner pled guiliy and was convicted of ercount of manslaughter ang

one count of theft of means of transportatigboc. 13 at 2-3). He&vas sentenced to 21

years in prison on the manstduer conviction and a concurrent term of four years
prison on the theft conviction. (Doc. 13 at 3). He raipes grounds for relief in the
Petition, including ineffective assistance wial counsel, impper consideration of

aggravating factors by the trial court, erronedéinding by the trial court that the murdsg

was cruel, heinous, or depraved, unlawfuledaination of aggravating factors by the

trial court rather than a jury, and ineff@e assistance during Petitioner's "of-right" pos
conviction relief proceeding.(Doc. 13 at 4). After consatation of the issues, Judg
Bade concluded that the Petiter's claims are time-barreddaeise he failed to file the

Petition within the one-year statute of limitats period, which gxred on December 27,

14

| 152, = o

n

=

—+
1

D

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/3:2014cv08229/894699/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/3:2014cv08229/894699/14/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

2007. (Doc. 13 at 15). EhPetition was filed nearly sevgears too late and there wa
no basis for tolling the limitations period. ¢b. 13 at 5-13). Acadingly, Judge Bade
recommends the Petition be denied. (Doc. 13 at 15).

Judge Bade advised the parties that thay fourteen days thle objections and
that the failure to file timely objections ‘ay result in the acceptae of the Report and
Recommendation by the District Court withdutther review." (Doc. 13 at 16) (citing
United States v. Reyna-Tapia, 328 F.3d 1114, 1121 {9Cir. 2003) én banc)). The
parties have not filed objections and thee to do so has expired. Absent ar
objections, the Court is not required to mwithe findings and recommendations in ti
R&R. See Thomas v. Arn, 474 U.S. 140, 149 (1989) (Thelevant provision of the
Federal Magistrates Act, 28 U.S.C. § a386()(C), “does not on its face require an
review at all . . . of any issue thatnot the subject of an objection.Beyna-Tapia, 328
F.3d at 1121 (same); Fed.R.Civ.P. 72(b)(3h€ district judge musletermine de novo
any part of the magistrapedge’s disposition that hdmeen properly objected to.”).

Nonetheless, the Court has reviewed B&R and agrees with its findings angd

recommendations. The Court will, therefoaecept the R&R and deny the Petitidtee
28 U.S.C. 8 636(b)(1)(C) (“Audge of the court may accepgject, or mody, in whole
or in part, the findings or recommendsts made by the magistrate judge.”
Fed.R.Civ.P. 72(}§3) (same).

Accordingly,

IT IS ORDERED that Magistrate Judge Ba's R&R (Doc. 13) isccepted and
adopted as the order of this Court.

IT IS FURTHER ORDERED that the Petition for Writ of Habeas Corpuy
pursuant to 28 U.S.C. § 2254 (Doc. 1jlenied anddismissed with prejudice.

IT ISFURTHER ORDERED that pursuant to Rule {d) of the Rules Governing
Section 2254 Cases, ar@icate of Appealability and leave to procaeedorma pauperis
on appeal aréenied because dismissal of the Petitiorjustified by a phin procedural

bar and jurists of reason would natdithe procedural ruling debatable.
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IT ISFURTHER ORDERED that the Clerk of Court siti terminate this action
and enter judgment accordingly.
Dated this 29th day of June, 2015.




