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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Douglas E. Miller, No. CV-14-08240-PCT-NVW
Plaintiff, ORDER
V.

—

United States Department of the Interior; e
al.,

Defendants.

The Court previously disrssed Plaintiff's Complaint fofailure tocomply with
federal pleading requirementsThe Complaint was not undgandable. Instructions
were given how to comply. (Doc. 40 at4.) Upon review ofPlaintiff's Amended

Complaint (Doc. 41), the Couentered an order to show cause why the Amen(

Complaint should nobe dismissed too. (Doc. 46 af) The Federal Defendants, all
agencies or officers sued ineth official capacity, also filed a Motion to Dismiss. (Dog¢.

48.) (The Federal Defendants will colleety be referred to as “the Government

because a suit against a federal officerhis official capacity is a suit against th
Government.See Hafer v. Melo, 502 U.S. 21, 25 (1991).)

1. Claims Against the Gover nment

The Amended Complaint still does not contai“short and plain statement of th

claim showing that the pleadé&s entitled to relief.” Fed. RCiv. P. 8(a)(2). It is
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considerably longer than tleriginal Complaint and contas many new allegations thg
relevance of which is not clear. Althougffre Amended Complairtas the benefit of

mostly chronological order, #till fails to explain which ofthe Government’s actions

were illegal and why. It altges that the Government issuegttain Grazing Permits as

Plaintiff wished, and it never alleges thidte Government revoked or limited thes
Permits or that the Permits ad#ferent now compared to whehey were first issued to
Plaintiff. There is no allegation that Plafh formally requested any change in th
Permits or that any such request was dehieéinal agency action. Indeed, there is 1
allegation of any final agency action. Raththe Amended Complaint alleges that t
Government failed to protect Plaintiff's fPats in state court litigation. Perhap
Plaintiff's theory is that ta Government had a duty to taeer his private lawsuit and
win it for him. Even so, he does not allege that he ever asked the Government to |
him or that the Government keof the state court litigation.

None of this does or can state a clainaiagt the Government. There is nothin
illegal about granting Plaintiff the Grazing rRets as requested and renewing them
requested. The Secretary of the Interig ha duty to take over ipate litigation relating
to Permits after she has granted them. Skenbaluty to take siden property litigation
between private parties that mdfeat the value of the Permits.

Plaintiff seeks two alternative forms oflie# against the Government. The firg

involves damages:

C. . . . that the Federal Badants, specifically the BLM
[Bureau of Labor Management], reassume BLM Lease
#06222, Arizona State Landsease #05-1618 and their
associated grazing prefererened pay Miller damages for his
loss of business assets the amount of not less than
$850,000 plus interest or an ambto be determined at trial.

(Doc. 41 at 35-36.) The second involves dexttay judgment and transfer of property:

Alternatively:
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G. A declaratory judgment rmming and declaring that
Miller owns, and has owned notéa than 2001, all of the
Grazing Permit and Grazing déference associated with
Allotment No. 06222.

K. Order the Federal Defendants to effect and complete
actual _deeded transfer to Miller of all the Range
Improvements, Co-operative Agements and Water Rights
pertaining to the 209 head federal grazing preference.

(Id. at 36-37.)

To the extent Plaintiff requests money damages against the Government, tf

request is barred byogereign immunity. “To sustain eaim that the Government is
liable for awards of money damages, thewea of sovereign immunity must extent
unambiguously to such monetary claimsl’ane v. Pena, 518 U.S. 187, 192 (1996)
Plaintiff does not allege any statutory lamtzation for a damages action against t
Government. Were Plaintiff alleging a brbaof contract claim, which he is not, th
Tucker Act could not authme this action for damagdsecause the exclusive forun
would be the Claims Coumot this District Court.See United Sates v. Hohri, 482 U.S.

64, 66 n.1 (1987). Nor could the Fedefart Claims Act authorize this action fof
damages, because it only coveirsumstances where privaetors could be liable undey
state law. See United Sates v. Olson, 546 U.S. 43, 45-46 (2005). To the extent Plaintff

requests an order that the Government bwk lhe Permits, no wrong is alleged at a
much less one for which the law gives tlhatnedy. Because there is no statutg
authorization of that relief, such reliefowld also violate sovereign immunity. N
declaratory judgment can be given when theneo right or case arontroversy alleged
against the Government.

Therefore the Government’s Motion to Digsiwill be granted, in part for failurg
to state a claim upon which relief can be grdrated in part for sovereign immunity. Th

Federal Defendantsillvbe dismissed.
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judgment or that could have beerseal as defenses to the judgment.

judicata.

2. Claims Against Starcrest

The Court originally dismissed Plaifits claims against Defendant Starcrest
because Plaintiff's rights against Starcrest alaglady been adjudicated in state court and
the adjudication was conclusiagainst Plaintiff's Complainas pled. (Doc. 40 at 2.
Nevertheless, the Court’'s dismissal orded anbsequent order to show cause allowed
Plaintiff to file an amended complaint adsgg any rights he may have against Starcrest
consistent with the state coyudgment. (Doc. 40 at 3; Dod6 at 2.) Plaintiff has not

done so. Instead he contisuéo allege claims directlgontrary to the state cour

The Amended Complaint does not exphaimy the prior state court judgment does

not bar this action. It mereblleges that the judgment is contrary to federal law. Even if

that were true, it was Plaintiff's obligation)(lo present those federal law defenses|in
state court and (2) to appeakthdverse decision if it violatddderal law. It does not

appear that he ever presented his federal degansthe state trial court. He did appeal,

but apparently did not presetose federal issues. Even if those federal defenses \ere

presented in the trial court and the appellatart; they were necessarily rejected, as the
Court of Appeals’ Memorandumecision is silent on themStarcrest, Inc. v. Miller, No.
1 CA-CV 11-0395, 2012 WL 246996Ariz. Ct. App. June 21, 2012).

The principle ofres judicata bars a later court from evturning an earlier final
decision. In his prayer for relief, Plaintseeks a judgment from this Court contrary o
the state court adjudication ofshdispute with Starcrest.Sdg, e.g., Doc. 41 at 35, 36

(seeking damages “for all costs, expensed, siress suffered as a result of the Supetior

Court action”).) The rest of the relief sought against Starcrest is ancillary to| this

requested judgment contrary to the sedgudication. Thus, the relief is barred t®g

Even if Plaintiff could indirectly a#ick the state court judgment, he has not
pleaded any error in the judgment. Nolation of the Montaa bankruptcy plan is

alleged, as it is not alleged that Starcrest avaseditor or that Plaintiff listed Starcrest as
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a creditor. Plaintiffs muddled allegatiord® not establish anynderstandable right
concerning the Permits that Starcrest hadated. Nor does Plaintiff explain how
Starcrest’s later sales of parceldhwd parties violate his legal rights.

Therefore, pursuant to this Court’'s orderstiow cause (Doc. 46 at 2), this actign
will be dismissed as against Starcrest also.

3. L eaveto Amend

If the only thing wrong with the Amended @glaint were failureo comply with

the pleading requirements of Rule 8(a)(Bave to amend further would be granted

without hesitation. But there are additional deficiencies here. It appears that no clail

against the Federal Defendarmdan be alleged. Similarlthe essence of Plaintiff's
grievances against Starcrest is that he hghts against Starcrest that were wrongly
denied by the state court’s quiet title judgmh Thus, further amendment may be futile

Nevertheless, because and only becabBkentiff lacks counsel, one further
opportunity will be granted tamend the complaint so &s state a claim upon which
relief can be granted. No further amendtreard no extension d@ime will be granted.

IT IS THEREFORE ORDERED that the deral Defendants’ Motion to Dismis$
(Doc. 48) is granted.

IT IS FURTHER ORDERED, pursuant the Court’s order to show cause (Do
46 at 2), that Plaintiff's Amendedomplaint (Doc. 41) is dismissed.

IT IS FURTHER ORDERED that Plaintitias leave until April 29, 2016, to filg

\J

one further amended complairtlo further leave will be grantedf Plaintiff fails to file
a further amended complaint by then or i flarther amended complaint fails to state a

claim upon which relief can be granted, thcion will be dismissed with prejudice.

Dated this 6th day of April, 2016.
Ao VW il

~ NeilV. Wake
United States District Jge




