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Doc.

NOT FOR PUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jose Manuel Pinzon, No. CV-14-08244-PCT-DJH
Petitioner, ORDER

V.

Charles L Ryan, et al.,

Regpondents.

This matter is before the Court goro sePetitioner's Amended Petition for Writ
of Habeas Corpus pursuant to 28 @.S8 2254 (Doc. 4) and the Report ar
Recommendation (“R & R”) of United States dfistrate Judge Bdget S. Bade (Doc.

12). The R & R includes an accurate and complete recitation of the necessary factt

procedural background. (Doc. 12 at 1:21-%:1Zhe R & R also correctly sets forth the

legal principles governing the thresholkkue of whether a petitioner has exhaust
available state court remediedd.(at 5:13-7:26). After ghorough and sound analysis
the Magistrate Judge found that Petitionerairas were procedurally barred, and th
Petitioner did not establish adis to overcome that bar. The Magistrate Judge t
recommends denial of the tR®n. Petitioner filed timelyobjections (Doc. 13). The

Court now rules as follows.
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|. Standard of Review

The Court must “make a de novo deteration of those portions of the report g

specified proposed findingsr recommendations to wiit a Petitioner objects. 28

U.S.C. 8 636(b)(1)(C);see alsoFed.R.Civ.P. 72(b)(3) The district judge must

determine de novo any part of the magistjadge’s disposition that has been proper

objected t0.”); U.S. v. Reyna-Tapja328 F.3d 1114, 1121 9 Cir. 2003) (same).
Conversely, the relevant provision ofethFederal Magistrates Act, 28 U.S.C.

636(b)(1)(C), “doesiot on its facerequire any review at all . . of any issue that is no
the subject of an objection.Thomas v. Arnd74 U.S. 140149 (1989) (emphasis added

see also Wang v. Masaiti$16 F.3d 992, 1000 n. 13"{@ir. 2005) (“Of course, de novd

review of a R & R is only required whean objection is made to the R & RRdyna—

Tapig] 328 F.3d [at] 1121 . . (“Neither the Constitution mathe [Federal Magistrates

Act] requires a district judge to review, devo, findings and recommendations that t

parties themselves accept as correct”)[.L)kewise, it is well-settled that “failure to

object to a magistrate judge's factual firgh waives the right to challenge those

findings[.]” Bastidas v. Chappell91 F.3d 1155, 1159 {<Cir. 2015) (quotingvliranda
v. Anchondp 684 F.3d 844, 848 {9Cir. 2012) (internalquotation marks omitted)
(footnote omitted)).

1. Analysis

Although designated as “objections,” Peititer is not actuallpbjecting to any of

the R & R’s factual findings or legal conclaes. Thus, as to the factual findings
Petitioner has waivedng objection thereto.See Bastidas/91 F.3d at 1159 (citations

omitted). Petitioner’s objections are conspialgwsilent on the determinative issue ¢f

issue of procedural default. In fact, itreadily apparent that,ithh one excption which

the Court will address next, Petitioner is simpdpasserting most of the grounds for reli

found in his amended petition. Further, insteddbjecting to any aspect of the R & R,

Petitioner is seeking to havegiCourt address the merits, despite the Magistrate Jud

findings of procedural default and failute overcome that bar. Hence, becau
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Petitioner makes no objectionsaditto the R & R, this Court is not required to review tf

R & R. Nonetheless, the Court has reviewleel R & R and agrees with its sounding

reasoning, findings and recommendations. Toart will, therefore, accept the R & R

and deny the PetitionSee28 U.S.C. 8§ 636((1)(C) (“A judge of the court may accept
reject, or modify, in whole or in parthe findings or recommendations made by t
magistrate judge.”); Fed.Riv.P. 72(b)(3 (same).

The Court recognizes, as just alluded to, that Petitioner's objections se€q

include a new claim for habeas relief. Petitiooentends that his “pretrial/trial counsel|.

. . failled] to providehim with a reasonable assessmehthe probable outcome of his

trial[.]” (Doc. 13 at 3). Speculatingnd with the advantagef hindsight, Petitioner
further claims that had his counsel pama him with the forgoing, Petitioner “would
have accepted the State’s plea agreemeid.) (Citation omitted). Petitioner's amende
petition does include several ¢t@ of ineffective assistancaf counsel, but not this
particular one. This new claim for habeaef was, understaadly, not addressed in
the R & R. Because Petitionsr improperly raising this we unexhausted claim in his
objections, the Court gives no credence to sauchaim and adheres to its view that ti
Magistrate Judge correctly recommendendiaeof this amended petition.
[11. Conclusion

Accordingly,

IT ISHEREBY ORDERED that that Magistrate Judge Bade's R & R (Doc. 1
Is accepted and adopted as an Order of this Court.

IT IS FURTHER ORDERED that the Amended Petition for Writ of Habes
Corpus (Doc. 4) iDENIED anddismissed with prejudice.

IT IS FURTHER ORDERED that a Certificate of Appealability and leave to

proceedn forma pauperisare DENIED because the dismissal of the Amended Petit
is justified by a plain procedal bar and reasonable juristsuld not find the procedura

ruling debatable.
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IT ISFINALLY ORDERED that the Clerk of Court shall terminate this action
and enter judgment accordingly.
Dated this 20th day of June, 2016.




