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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Manone, No. CV-15-08003-PCT-JAT
Plaintiff, ORDER
V.

Farm Bureau Property and Casualty
Company,

Defendah

Pending before the Court is Ritff Michael Manone (“Plaintiff’)’s Motion to
Amend Complaint and Motion to Remand. (D@®Q). Plaintiff requests leave to file :
Fourth Amended Complaint FAC”), which reflects the severance of this case frg
other related cases, revises the allegationsfiecteonly the issuespecific to Plaintiff,
and removes the underinsurance claihd. @t 1). Defendant consents to Plaintiff’
Motion to Amend but disputehat this case should wemanded. (Doc. 73). The Cour

now rules on the motion.

! Originally this case inMeed insurance-related claims by sixteen plainti
a8a|nst fourteen defendants following a fireYarnell, Arizona during the summer o
2013 (*Yarnell Hill Fire”). (Doc. 72 at 2). Bapite the cases being severed in state cq
(Doc. 1-1, Ex. D), the cases meremoved together to fedecamurt because separate ca;
numbers were not ass%hm state court,id., Ex. A& Upon regast by the removing
defendantssee(Docs. 19, 21, 22, 2530, 40), the Court administratively severed tl
cases on May 1, 2015, (Doc. 60). Plaintifin@w litigating his claim separately againg
Defendant Farm Bureau PropertydaCasualty Company ?“Defendant”).

> The Court will consider Platiff's motion as two sepat@ motions: (1) Motion to
Amend and (2) Motion to Remand.
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l. Background
This case arises out of the Yarnell Hillre that occurredluring the summer of
2013. (Doc. 72 at 2)The Yarnell Hill Fire destroyed ¢hhome of RoberKramer, who,

after reporting his loswo Defendant, received a portion tbie insurance policy benefits

allegedly owed to him.ld.) During the pendency of hisasm, Mr. Kramerpurportedly
assigned his insurance claimRtaintiff. (Doc. 73 at 2§.

Plaintiff's proposed FAC removes an @mnithsurance claim buhaintains Count 1
for “Breach of Contract” and Count 2 for f8ach of the Covenant of Good Faith ar
Fair Dealing/Bad Faith.” (Doc. 72-1 at 2—-3laintiff argues that after removing th
underinsurance claim, the amount in comersy of this case no longer meets tl
threshold for subject matter jurisdmti based on diversity. (Doc. 72 at 1-2).

Il. Motion to Amend

Federal Rule of Civil Procedure (“Rulelb allows a party to amend a pleadir
with leave of court or by vitten consent of the adverse parFed. R. Civ. P. 15(a).
Additionally, Rule 15 states that a courtoshd “freely” give leave to amend “when
justice so requires.1d. at 15(a)(2). Here, Plaintiff regsts leave to file his FAC, a
request that Defendant does not opp&ee(Doc. 73 at 3). Therefore, the Court wi
grant Plaintiff leave to file his FAC.

[ll.  Motion to Remand

Plaintiff also requests that the Court remdhd case to state court. (Doc. 72

4)* Plaintiff rests his Motion to Remand lsly on the basis that the amount in

controversy no longer exceeds the jurisdictional minimum for federal diversity dases
at 1-2). In response, Defendant argues that the jurisdictional amount is still saf

thereby making remand improper. (Doc. 73 at 5).

® Defendant contends that Mr. Kramepslicy required its written consent _tc
execute an assignment, which allegedlys wever provided. (Doc. 72-1 at 2-3). Th
Court does not resolve the validity of the purported assignment here.

* Plaintiffs Motion to Remand is predieat upon the allegations in his FASee

§:Doc. 72). The Court will therefe analyze this motion basedon Plaintiff's proposed
AC which was filed as an attachment to the mot8ee(Doc. 72-1).
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A. Legal Standard

On January 6, 2015, this case was remawddderal court pursuant to 28 U.S.C.

§ 1441 .See(Docs. 1, 60). However, “filat any time . . . it appears that the district col
lacks subject matter jurisdiction, the c@seist] be remanded.” 28.S.C. § 1447(c).

The United States Code specifies tleguirements for federal subject mattg
jurisdiction based on diversity. Namely, “[t]hdistrict courts shall have origina
jurisdiction of all civil actionsvhere the matter in contragy exceeds the sum or valu
of $75,000, exclusive of interest and cosiad is between . . . citizens of differel
States.” 28 U.S.C. 8§ 1332(a). The amoumtcontroversy for diversity jurisdiction
purposes is measured by the direct pecuniary value of lthhecsmatter of the litigation.
SeeThomson v. Gaskjli315 U.S. 442, 447 (1942Hunt v. Wash. State Apple Adver
Comm’n 432 U.S. 333, 347 (1977). Notablthe proponent of the federal court’
jurisdiction bears the burden of estabigy subject matter jurisdiction by 4
preponderance of the evidenddbrego Abrego v. Dow Chem. Cd43 F.3d 676, 683
(9th Cir. 2006).

B. Analysis

The parties do not dispute that the diitgrsf citizenship requirement for federall

subject matter jurisdiction based 8r1.332(a) has been satisfi&ke(Docs. 72 at 3; 73 at|
3). Because Plaintiff is a citizen of Arizarand Defendant is @orporated in lowasee
(Docs. 1-1 at 3; 72-1 at 1),dlCourt finds that the partiesedicitizens of different states”
pursuant to § 1332(a).

As to the amount in controversy requment, Defendant claims that Plaintiff's

contractual damages, attorneys’ fees, irgigrand public adjuster fees should all |
included in the amount of controversy. (D8 at 3—4). Plainti concedes that the
amount in controversy “could increase beg [the contractual damage amount g
$51,384” but argues that “it appears ualik the total recovery will exceed $75,00

unless Farm Bureau intends [to] run up legal fees or wants to present evidence sho

is likely that Mr. Manone will receive aubstantial award of bad faith damages.
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(Doc. 72 at 4).

Despite 8§ 1332's “exclusive of inteae and costs” language, in some

circumstances, the amount in controversy majude legally recoverable elements su¢

as attorneys’ fees and other litigation coSiseGalt G/S v. JSS Scandinayi42 F.3d

1150, 1156 (9th Cir. 1998) (holding that statutorily authemtiattorneys’ fees may be

included in the amount of controversiarmers Ins. Co. v. McClajr603 F.2d 821, 823
(10th Cir. 1979) (including state court codhat have already been incurred and §
associated with litigatinghe same claim in the amant in controversy)The Court will
review each amount that Defendant pra@soshould be included in the amount
controversy.
1. Contractual Damages
Plaintiff seeks to recover the remainimgsurance coverag® be paid under
Defendant’s policy in the amoupf at least $51,384. (Doc. /2at 3). This value is of
direct pecuniary consequenceth® subject matter of this caseee Hunt432 U.S. at
347. Thus, the Court will include $2B4 in the amourit controversy.
2. Attorneys’ Fees
As noted above, the divéss jurisdiction statue expsesly excludes “costs” from
the amount in controversy. § 1332(a). Acaeogdto the Ninth Circuit, however, “wherg
an underlying statute authorizas award of attorneys’ feesither withmandatory or
discretionary language, such fees mayirmuded in the amount in controversyzalt
G/S 142 F.3d at 1156ee alsdKroske v. U.S. Bank Corp432 F.3d 976, 980 (9th Cir
2005).
In Arizona, a prevailing party may receigaliscretionary award of attorneys’ feg

“in any contested action arisirogit of a contract.” Ariz. Rev. Stat. § 12-341.01(A). Wh¢

contract and tort theorieseaboth involved in a case, an and of attorneys’ fees undef

§ 12-341.01(A) is appropriate only when “the tort cause of action could nobakifsir
the breach of contractRobert E. Mann Constr. Co. v. Liebert Cqor0 P.3d 708, 713
(Ariz. Ct. App. 2003) (citingSparks v. Republic Nat'l Life Ins. G647 P.2d 1127, 1141

174

h

re

n

S

n



© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

(1982)) (emphasis in originalThe Arizona Supreme Counas outlined seven factors
court should weigh in determining whetheretercise its discretion to award attorney
fees under 8§ 12-341.01(AAssociated Indem. Corp. v. Warné&94 P.2d 1181, 1184
(Ariz. 1985). Specifically, the seven factore as follows: (1) “merits of the claim o

defense presented by the unsuccessful pg&ywhether the “litigation could have bee

avoided or settled and the successful pargfforts were completely superfluous in

achieving the result,” (3whether “[a]ssessing fees against the unsuccessful party w
cause extreme hardship,” (4) ether “the successful party did not prevail with respect
all of the relief sought,” (5)he “novelty of thelegal question presented,” (6) “whethg
such claim or defense hadeprously been adjudicated itis jurisdiction,” and (7)
whether the award would overly deter athdrom bringing meritorious claims ol
defenses in the futuréd.

If the Court were to conclude that awwug attorneys’ fees was appropriate und
Warner, it would then have to detaine the reasonablenesstié attorneys’ fees, which
Is generally analyzed under the “lodestar meth8eg, e.g.Leavey v. UNUM/Provident
Corp., 2006 WL 1515999, &3 (D. Ariz. May 26, 2006) (“[The lodestar method is ‘the
centerpiece of attorney’s fee awards.” (quotBignchard v. Bergergr489 U.S. 87, 94
(1989))); Sanborn v. Brooker & Wake Prop. Mgmt., €74 P.2d 982, 987 (Ariz. Ct
App. 1994)(applying the lodestar method and hotgl that it is improper to award &
contingency fee amount without further inquinto the reasonableness of the fee). T
lodestar method of calculating reasonableratys’ fees is a two-step process whereby
courtmultiplies “the number of hours reasonakkpended by a reasonable hourly rat
and then determines if any of the identifieddstar factors favoméancing or reducing
the arrived at producEischer v. SJB-P.D. Inc214 F.3d 1115, 1119 (9th Cir. 2000).

In this case, the Court finds that attorsiefees should not be included in the

amount in controversy because estimating dmount and reasonableness of the fg
would require speculation. Tbe sure, Defendant did notve Plaintiff or the former

holder of the insurance policy (Mr. Kram any duty apart from the contractus
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obligation to insure the proggragainst losses. Thus, Plaintiff's tort action could n
exist but for the breach of contract. Howeube record does notveal any evidence by
which the Court could evaluathe seven factors outlined MWarner Moreover, the

Court cannot determine the reasonablenesthefattorneys’ fees under the lodest

ot

Al

method because the record does not cordairestimate of the number of hours that

Plaintiff's attorneys would expel on this case or a reasor@bburly ratelt would be
improper for the Court to consider attornefees based exclusly on the contingency
fee agreemenSee Sanborr874 P.2d at 987For these reasons, determining the amol
or reasonableness of Plaintiff's attorneys’ fees proves entirely speculative at this jun
See Welsh v. N. H. Ins. €843 F. Supp. 2d 1008009-10 (D. Ariz. 2012) (holding tha
an unsubstantiated claim ath attorneys’ fees wouldikely exceed $25,000 was
speculative and did not include the féeghe amount in controvers$)The Court will
therefore not include attioeys’ fees in the amount in controversy.

3. Interest

The diversity jurisdiction statute also statieat the matter in controversy is to be

determined “exclusive of interest,” 28 U.S.C1332(a), despite the fact that interest is
legally recoverable element on any money judgniea civil case recovered in a distrig
court, 28 U.S.C. § 1961. The Supreme CouthefUnited States hasldehat interest is
excluded from the amount in cooversy if it is merely incidatal to the plaintiff's claim
or if it arises solely due to thy in payment of an obligatio®eeBrown v. Websterl56
U.S. 328, 329-30 (18953%ee alsdPhx. Scotts-Sports v. KadijsB21 F. Supp. 556, 557

~ ° Furthermore, when a party requestsaamrd of attorneysfees, the Local Rules
of Civil Procedure for the District of Arana require that “[a] complete copy of an

written agreement, or a full neation of any oral fee agreentemust be attached to the

supporting memorandum.” LRCiv 54.2(d _%2). Hetlge only evidence before the Court
e-mail correspondence nux;hjun%_ Plaintitf's purported thirty-five percent (35%
contingency fee agreement with his counSele(Doc. 73-1, Ex. A¥.

® The fact that Plaintiffs complaint atudes a contractual amount whereas t
complaint inWelshfailed to include any dollar amoursge843 F. Supp. 2d at 1009, doe
not provide a meaningful distinction because, here, a#/efsh the record does not
contain any evidence of the reasonablenesthefattorneys’ fee. Namely, there is n
evidence as to the mber of hours likelyto be reasonaplexpended byPlaintiff's
attorneys or a reasonable hourly rate.
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(D. Alaska 1971) (noting that “interest @njudgment cannot be used to enhance
amount in controversy” because if it wer®]therwise, a party could delay the suit i
order to accumulate the jurisdictional amount”).

Here, Defendant baldly claims thatblgcause this claim arose from June 2
2013, the alleged interest owed would edeé5,000.” (Doc. 73 ad). Although this
amount may be legally recoverable, the Counddithat § 1332(a) preales this interest
from being included in the amount in cantersy because it is merely incidental {
Plaintiff's claim and arises solely frombelay in payment of an obligatioBeeBrown,
156 U.S. at 329-30. The pueigment interest Plaintiff seeks is incidental to t
contractual damage allegedly owed unB&fendant’s policy because it would not G
sought had Defendatimely paid pursuant to the pojicConsequently, the Court will
not include any interest in the amount in controveseBanuelos v. Colonial Life &
Accident Ins. C9.2011 WL 6106518at *2 (C.D. Cal. Dec8, 2011) (“[P]rejudgment
interest is expressly prohibited from clasion in the amount in controvers
requirement[.]” (citing 8 1332(a)(1))).

4, PublicAdjuster Fee

Regardless of whether the public adgustee is included in the amount ii
controversy, the diversity jurigztional minimum cannot be métThus, the Court will
not venture into this inquiry.

C. Conclusion

The Court concludes that Defendant hat met its burden ohowing that the

amount in controversy properly beforeettCourt exceeds the requisite $75,000

~ 7 As part of his claimed tort damagé®aintiff seeks to recover the fee of hi
Arizona-licensed public insurance adjusterg¢D72-1 at 5), whose costs are “an amod
equal to Thirty Three and Ofidird percent (3 1/3%?1.of alecoveries,” (Doc. 73-1, Ex.
B at 5). Thus, the public adjuster fee would be thirty-three and one-third percen
1/3%) of the contractual claim of $51,384,iethequals $17,111. Weever, even if the
Court were to find that the public adjustere should be included in the amount
controversy, the total amount in controversyuld be the sum of Plaintiff's contractua
claim ($51,384) and the cost of the publiguater fee ($17,111), vith is $68,495. This
amount fails to exceed the threshold Tegment of $75,000 for federal diversity
jurisdiction.See§ 1332(a).
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establish subject matter jadiction based on diversit$eeS 1332(a).
V.  Conclusion

For the foregoing reasons,

IT IS ORDERED that Plaintiff's Motion to Anend the Complain(Doc. 72) is
GRANTED. Plaintiff shall file an exact apy of the proposed Fourth Amende

Complaint (Doc. 72-1, Ex1 at 1-6) by no tar than three days from the date of this

Order.

IT IS FURTHER ORDERED that Plaintiff's Motionto Remand (Doc. 72) is
prospectivelflGRANTED ; upon the filing of the FourtAhmended Complaint, the Clerk
of Court shall remand this case to the Yf@aiaCounty Superior Court, without furthe
order of this Court.

IT IS FINALLY ORDERED that the Motion for Brtial Summary Judgment
(Doc. 77) shall remain penditgefore the state court judge.

Dated this 17th daof March, 2016.
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