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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-15-08024-PCT-1JT
Petitioner, ORDER

Sergio F. Gonzalez-Barrera,

V.
Charles L. Ryargt al.,

Regpondents.

At issue is Petitioner Sergio F. GoreaBarrera’s Petition und@28 U.S.C. 82254

20

for Writ of Habeas Corpus @. 1). United States Magistrate Judge James F. Mefcalf

issued a Report arlecommendation (“R&R”) in the matter recommending denial &
dismissal of the Petition (Do8). The time to object passeter five months ago and ndg
party has objected, timely or otherwis&he Court thus may aept the R&R without
further review.United States v. Reyna-Tapia, 328 F.3d 1114, 112®th Cir. 2003). The
Court nonetheless has condutcies own review of the Petition, and for the reasons
forth in the R&R, it will d&ry and dismiss the Petition.

In the R&R, Judge Metcathoroughly analyzed the issues involved in the insti
Petition, and because this Court will adopt theommendations set forth in the R&R,
will not restate those issues or their teon here in detai.The R&R correctly
concluded that Petitioner failed raise what he now predsnas Ground Two in the
Petition—a federal due process claim attendant to the state court’s alleged fail

weigh mitigating and aggravayj factors at sentencingand thus that claim is
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unexhausted and nowqaedurally barred. While Petitionargues his federal claim wa
obvious, Judge Metcalf correctly notes thabVvimusness is not sufficient.” (Doc. 19 at |
25.) See Insyxiengmay v. Morgan, 403 F.3d 657, 68 {oCir, 2005).

Petitioner's Ground Three—arguing the @ostion violated the plea agreeme

by emphasizing the sentence Petitioner would have receideldehaot accepted the ple

agreement and gone to trial—was propexkhausted but, as Judge Metcalf correct

found, fails on its merits. The PCR court fouihét the prosecution had lived up to if
agreement in recommending, and continuingeilmommend, a thirteen year sentence
the sentencing judge. The Arizona Court of Appeals, in reviewing the PCR cg
findings, endorsed and adogtthem on this point. A3udge Metcalf found, Petitione
has identified no mistake of fact in tleofindings, nor has he shown how the decisi
was either contrary to or an unreasonabldiegpon of federal law. Ground Three will

be denied on the merits.

Petitioner's Ground One—wherein he aeguhis sentence olated the Eighth

Amendment’s prohibition against cruel and wmlgounishment—is also properly denied.

Judge Metcalf found ithe first instance that Petitioner med this claim in his plea
agreement. The Court has becoaweare of a fairly recent casegmke v. Ryan, which

potentially calls into quésn the validity of thewaiver. 719 F.3d 1093 {9Cir. 2013).

Nonetheless, Judge Metcalf also analyf&und One on the merits and concluds
correctly that, even a@lent a waiver, the claim faileqDoc. 19 at pp. 33-42.) After
correctly concluding that the applicatldtandard of review on this issue wdesnovo, as

the state court decided the issue not on thatsr@ut upon the applation of a procedural
bar, Judge Metcalf applied agmortionality analysis as reqad under federal law. The
Eighth Amendment forbids semtces that are “grossly digortionate” to the crime.
Harmelin v. Michigan, 501 U.S. 957, 1001 (1991). Uparmrreview of the circumstances o
the offense gleaned from thecogd on review, and also sferth in great detail in the

R&R, the Court agrees with Judge Metctiht while the sent&e in this matter is
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“substantial, and even arguably dispropmrte....it is not grossly disproportionate
(Doc. 19 at p. 40.) PetitionerGround One fails on the merits.

IT IS ORDERED adopting Magistrate Bel Metcalf's R&R (Doc. 19) in its
entirety and incorporating s® into this Order.

IT IS FURTHER ORDERPE denying the Petition foWrit of Habeas Corpus
pursuant to 28 U.S.C. § 2254 (Doc. hgalismissing this matter with prejudice.

IT IS FURTHER ORDEREDenying a Certifica of Appealability and leave tg
proceedin forma pauperis on appeal in this matter becauthe dismissadf the instant
Petition is justified by a plaiprocedural bar and jurists ofason wouldhot find the
procedural ruling debatable.

Dated this ¥ day of September, 2016.

Q. Tuchi
District Jge




