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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

TERRY NELSON, an individual, MEMORANDUM DECISION AND ORDER
GRANTING MOTION TO TRANSFER VENUE
Plaintiff,
V.
Case No. 2:14v-00474
ARAMARK SPORTS AND ENTERTAINMENT
SERVICES, LLC; ARAMARK SPORTS AND District Judge David Nuffer
ENTERTAINMENT SERVICES LLC, d/b/a LAKE
POWELL RESORTS & MARINA; and TWIN
ANCHORS MARINE, LTD.,
Defendants.

Plaintiff Terry Nelson filed suit against Aramark Sports and Entertainment Senides,
(“Aramark”™) and Twin Anchors Marine, Ltd. (“Twin Anchors”) aftallegedlysustaining
injuries on a hoseboat rented to him by Aramaaikd manufactured by Twin Anchors. Aramark
answered Mr. Nelson’s complaint and filed a crosém® against Twin Anchors on August 15,
2014. Aramark’s crosskaim complaint allegedeveral causes of action, includieguitable
indemnity,contractual indemnitypreach of contractind apportionment. Twin Anchdiited a
motior? to transfer venuef the Aramark crosslaim to the District of Arizonander28 U.S.C.

8 1404(a) For the reasons below, Twin Anchors’ Motion to Transfer Venue is GRANTED.
OVERVIEW OF MOTION

Twin Anchorsbases itsnotionto transfer the crossaim onthechoice of law and
forum-selectionclause found in its Houseboat Purchasing Agreement with Aramark
(“Agreement”)® The relevant clausia the Agreemenstates

This Agreement shall extend to and bind the parties hereto and their respective
permitted successors and assigns, and shall be governed and construed

! Aramark’sCrossClaim Against Twin Anchorsjocket no. 9filed Aug. 15, 2014.
2 Motion and Supporting Memorandum to Transfer Venloeket no 41, filed Aug. 15, 2014.
3 See generally id.

Dockets.Justia.com


http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1404&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1404&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1404&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1404&HistoryType=F
https://ecf.utd.uscourts.gov/doc1/18313127589
https://ecf.utd.uscourts.gov/doc1/18313194235
http://dockets.justia.com/docket/arizona/azdce/3:2015cv08029/912535/
http://docs.justia.com/cases/federal/district-courts/arizona/azdce/3:2015cv08029/912535/58/
http://dockets.justia.com/

exclusively under the laws of the State of Arizona. Any dispute that idditiga

must be brought in the United Statesstrict Court for the District of Arizona to

the exclusion of all other courts or tribunals.

In opposition to the Motion to Transfer Venue, Aramark makes four principal arguments.
First, Aramark argues that judicial economy and consistenmsafts “weigh heavily against
transfer.”® In support ofts argument, Aramark notesat transferring venue will result in
duplicative witness testimony, unnecessary travel reditigation of similar issuebecause the
principal case will remain in UtahSecond, Aramark contends that transfer is particularly
inefficient in this suit given that only a portion of the croksngs can be transferred because
“[n]ot all of Aramark’s claims against Twin Anchors are contractdditird, Aramark argues
that the forumselection clause is permissive, rather than mandatoryis therefore entitled to
less weighf Finally, Aramark maintains that it only intended the forsatection clause to apply
to “independent disputes between Aramark and Twin Anchors,” and not toctaoasdisputes
when both parties are co-defendahts.

DISCUSSION

l. Legal Standard for Transferring Venue under § 1404(a) when thereisa
Valid Forum-Selection Clause.

28 U.S.C. 8§ 1404(grovides that “in the interest of justice, a district court may transfer
any civil action to any other district or division where it might have been brouginiaory

district or division to which all parties have conseritddhe § 1404(a) analysis differs depending

* Purchasing Agreement § 17.8ttached as Exhibit A taramark’s CrossClaim Against Twin Anchorsdocket no.
9-1, filed Aug. 15, 2014

® SeeAramark’s Opposition to Twin Anchors’ Motion to Transfer Venue atotket no. 48filed Nov. 24, 2014.
®1d. at 4-5.

1d. at 5.

®1d. at 5-6.

°1d. at 6-7.
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on the circumstances of the case. In the typical, ¢hsecourt is to engage in the mud#ctor
forum non convenieranalysis to determine if transfer of venue is prdpétowever, the U.S.
Supreme Court iktlantic Marine Constuction Co., Inc. v. U.S. Digtt Court for the Wstern
District of Texasaltered the analysis when a fortgmlection clause is presehinderAtlantic
Marine, rather than engaging in typidalrum non conveniertslancing,[tjhe calculus changes
.. . Wherthe parties’ contract contains a valid forselection clause, which ‘represents the
parties’ agreement as to the most proper fortiThe general rulen such caseis that “a
forum-selection clause be ‘given controlling weight in all but the most exaeptcases.™ In
those cases, only “extraordinary circumstances unrelated to the convenierepatids” may
overcome transfer based on a valid mandatory forum selection ¢fause.

A forum-selection clause is only given controlling weight, andAtiantic Marine
holdingis only applicableyvhen the clause is “mandatory” rather than “permisstte.”
Mandatory clauses allow fonly oneproper venue in the event of litigation, wherpasmissive
clauses expreghata given venue is prope&ithout requiring litigation to occun that venue.

Thus, when a mandatory forum-selection clause binds two parties, “they waiighthe r
to challenge the preselected forum as inconvenient or less convenient for Yiesrsdheir
witnesses, or for their pursuit ofettiitigation.” The parties’ private interestscluding the
plaintiff's original choice of forumare therefore disregarded, and instead, the-clags

plaintiff bears the burden of proving tre@rtainpublic-interest factors overcome the controlling

19 seeChrysler Credit Corp. v. Country Chrysler, In828 F.2d 1509, 1516 (10th Cir. 1991)
11134 S. Ct. 568, 582013)(quotingStewart Organization, Inc. v. Ricoh Carg87 U.S. 2231(1988).
121d. (quotingStewarf 487 U.Sat33 (Kennedy J., concurring)
13
Id.

1SeeKing v. PA Consulting Grplnc, 78 Fed. Appx. 645, 649 (10th Cir. 2008%e alsdarl W. Schritt &
Assocs., Inc. v. Action Fth. Solutions, LLC2014 WL 6617095 (D. Colo. Nov. 21, 20¥4ame)

15 Atl. Marine, 134 S. Ct. at 582
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weight of theforumrselection clausé&® The publicinterest factors to be considersa (1) the
administrative difficulties flowing from court congestion, (2) the local interesaumiy
localized controversies decided at home, and (3) the interest in having thedrdilefsity case
in a forum that is at home with the IdWAtlantic Marineadds, however, that the publigterest
factors“will rarely defeat a transfer motionthen a valid forunselection clause controt8.
“When parties have contracted in advance to litigate disputes in a particulay’frer8upreme
Courtexplains “courts should not unnecessarily disrupt the parties’ settled expectdtions.”
Il. Transfer of VenueisProper under § 1404(a) and Atlantic Marine.

Transfer otfthis casdo the District of Arizona is proper. Aramark does not dispute that
the forumselecton clause in its Purchasing Agreement with Twin Ancl®rslid, and as a
result, theAtlantic Marineanalysis governs Twin Anchors’ Motion. Moreoveechuse this case
is not the sort of “exceptional case” requiring consideratiqgrighte interestbecause of
“extraordinary circumstances unrelated to the convenience of the patiies only relevant
factors this Court must consider are the aforementioned pobgiest factor$?

Public-Interest Considerations Do Not Defeat the Venue Clause

Aramarkfirst argues thajudicial economy and consistency of results weigh heavily

againstransfer’? Aramark raisesinimportant distinction between this case #tiéntic

Marine: crossclaim transfers of venugquire the parties to engage in litigation in tveparate

°1d. at 581 n.6
71d. (quotations omitted).
'¥1d. at 582

91d. at 583 see als®arajas v. Myriad Genetic Laboratories, In2014 WL 5681691at*2 (D. Utah, Nov. 4,
2014)

20 Atl. Marine, 134 S. Ct. at 581

ZLMr. Nelson has consented to the transfer. Plaintiff's{mposition to Defendant Twin Anchors Marine, Ltd.’s
Motion to Transfer Venualocket no. 47filed Nov. 20, 2014.

22 Aramark’s Opposition to Twin Anchors’ Motion to Transfer Venue-d.4
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locations Atlantic Marinesimply movedanentire case from ongenue to another. dwever,

this distinctiondoes not void the forurselection clauséramarkargues that judicial economy
is servediy denying transfebecause necessary witnesses are in,Ui@hArizona. Furthethe
events giving rise to this litigation occurred in Utabt Arizona, and Aramark’s litigation costs
will increase if the case is transferrétbneof these arguments relatescmurt congestioor any
of the publicinterest factorsinstead, each pertainsttee inconvenience to Aramark of
transferring its claims to ArizonaBecausdtlantic Marinecontrols, such private interest
concernsare immaterial andramark has presented no persuasive court congestiomat to
void the clause.

Even though Utah and Arizona fedecalrts will make determinations regarding similar
issuedn this casethis does not overcome the strong policy favoring enforcement of the parties’
contract. The Court inAtlantic Marinenotedthat public interest factors “will rarely defeat a
transfer motion” except in “unusual casél’ower courts have fourtthat Atlantic Marinés
unequivocal language regarding the force of fosetection clauses applies ewehen it will
result in duplicative litigationFor example, the Western District of Texas noted that even if
transfer of related claims “would result in an ‘egregious waste of judesalurces,” such
circumstancestanding alonevould not “rise to a level sufficient to deny a motiortransfer’*
The Eastern District of Louisiana held that croksm parties’ “freedom to contractually select a
venue for their disputes should not be undone merely because the plaintiff . . . brougtasuit in

y 25

different venue] “> Further, aconcurrenceo the Fifth Circuits decision inin re Rolls Royce

Corp. stated with regard tcAtlantic Marine that “[i]t seems highly unlikely that the Supreme

Z Atl. Marine, 134 S. Ct. at 582

241-Stop Fn. Serv. Ctrs. of Am., LLC v. Astonish Results,,[12a14 WL 27966%at *6, *10 (W.D. Tex. Jan. 23,
2014)

% Crawford v. BP Corp. N. AmCase No. 2:1:8v-000445 docket no. 34, at 1(E.D. La. Jan. 9, 2014).
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Court granted certiorari and awarded the extraordinary relief of mandanplg t proclaim
that a forum selection clause must prevail only when one party sues one othef%arty.”

The majority inRolls Royce Corpheld that the court must consider the private interests
of thoseparties who have not contracted to a forum selection cfaugetanaysis does not
apply in this case because all partebeaffected by the transfer of venue are parties to the
forum selection clausdir. Nelson’srights as plaintiff areinaffected by the transfer of cress
claims between Aramark and Twin Anchdésen f Mr. Nelson’s private interests were
considered, his response to thetionto transfef® makes cleathat he is not opposed to
transfer The above opinions followvith the definitive language irAtlantic Marinefavoring
transfer, whereas Aramasijudicial economy argument ignordsat languageAramark’s
judicial economyargument isnsufficient to avoid transfer.

The remaining two public interest considerationgeal interest in having localized
controversies decided at home and the interest in having the trial of a digas&tyn a forum
that is at home with the laware not material. Aramark has not presented any local interest in
deciding the crosslaim dispute in the District of Utah. Further, the case between Aramark and
Twin Anchors will be governed by Arizona law according to the terms of the rgree The
District of Arizona will not be required to apply Utah law to Aramark’s claing, the interest in
applying the law of the forum that is “at home with the law” is therefore not a ntleva
consideration against transfer.

All Cross-Claims Are Transferable

%n re Rolls Royce Corp775 F.3d 671, 688th Cir. 2014)Jones, J., concung).
271d. at 681.

%8 plaintiff's Non-Opposition to Defendant Twin Anchors Marine, Ltd.’s Motion tarfafer Venuegdocket no. 47
filed on Nov. D, 2014.
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Second, Aramark argues that only its conttzged crosslaims are transferrable to the
District of Arizona, leaving its equitable indemnity and apportionment clainigeibistrict of
Utah?° Several courts have reasoned that “if the terms of [a faelection] clause do not cover
[a] particular claim[,}then the clause will not support transfer under section 1404(a)*° Thig
principle has been applied in the District of UtalBarrett v. Life Ins. Co. of the Southw#'st
where the court held thairt claims unrelated to the parties’ contract were not transfertable

Though the Tenth Circuit has not addressed the ifseiepurt inBerrettnoted that
forum-selection clausesmaycover all claims between partiedien the clauses broady
worded>? In such a caséf there is some relation between the contracindl noneontractual
claims,** or the operative facts are the sainthen the claims may be transferred.

Aramark’s equiable indemnity claim igransferrable under iferum-selection agreement
with Twin Anchors. Any disputéthat is litigated between the parties is, by virtue of the ferum
selection clause, to occur in the District of Ariz6A&ramark fails to explain whits equitable
indemnity claim falls outside of the clause’s plain and expansive languageif Bve clause is
read to encompass only contractual claims, the indemnity claim is relatedcontinact and the

operative facts are identical to Aramark’s contractual claims. Accordingiyn&k’s equitable

29 Aramark’s Opposition to Twiknchors’ Motion to Transfer Venue at 5.

% McKenna v. CDC Software, In@008 WL 4197740, at *6 (D. Colo. Sept. 9, 20@8ling Terra Int'l, Inc. v.
Miss. Chem. Corpl119 F.3d 688, 692 (8th Cir. 1997)

31623 F.Supp. 946 (D. Utah 1985)
31d. at 949.
#1d. at 94849.

34 SeeTheCAO Group, Inc. v. FederaMogul Corp, 2009 WL 562287at *1 (D. Utah March 3, 2009Manetti
Farrow, Inc. v. Gucci America, Inc858 F.2d 509, 5334 (9th Cir. 1988)

35 Lambert v. Kysar983 F.2d1110, 112322 (1st Cir. 1993)
% SeePurchasing Agreement § 17.D (emphasis added).
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indemnity crosslaim against Twin Anchors should be litigated in the District of Arizona along
with its contractual crosslaims.

Aramark is correct that its apportionment clahould remain in the Digct of Utah but
Aramark provides no reason why this should defeat the motion to trémsfesntract based
crossclaims Because apportionment will occur with or without the cdasn here®” it would
be unnecessarily duplicated if transferdddwever,an apportionment crogdaimis necessary
within this suit for standing purposes. If Twin Anchors moves independently for summary
judgment against Mr. Nelson, under Utah law, Aramark’s apportionment deossis
necessary to create standtngoppose that motiott.Because the crossaim isnotnecessary
outside of Mr. Nelson’s suit, and is necessary for Aramark in this suit, the appatituross
claim should remain in the District of Utahll other crosselaims are transferrable to the
District of Arizona.

The Forum Selection Clause is Mandatory

Third, Aramark asserts that the forgmlection clause governing this case is permissive
rather than mandatory.Aramark correctly defines the test to be applied, but fails to apply it
properly.The clause requirahatany disputdoetween the partieaust be brought in the District
of Arizona ‘to the exclusion of all other courts and tribun&f8 This phrase does nsimply
permitfiling in the District of Arizona, irequiresit. As a result, the clause is mandatory and the

Atlantic Marineanalysis applies.

37 Utah Code Anng 78B-5-818(4)(a)
3 SeeHoweth v. Aramark Corp2011 WL 2414377at *3 (D. Utah June 14, 2011)
%9 Aramark’s Opposition to Twin Anchors’ Motion to Transfer Venue-#.5

0 SeePurchasing Agreement § 17.D (emphasis added).
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The Clause Appliesto Cross-Claims
Finally, Aramark argues that it only intended the forsetection clause to apply to
independent suits between it and Twin AncHoisis correct thatransfer of the crosskaims
will result in substantial inconvenience because of the underlying personallitigatyon with
the plaintiff, Mr. Nelson. However, the language of the clause governs and plgintserms,

there is no indication that iheuld not apply to crosslaims.

ORDER
For the reasons stated above, Twin Anchors’ Motion to Transfer VeisSuBRANTED.
IT IS HEREBY ODEREDhatAramark’scrossclaims, except its apportionmeatossclaim, be

transferred to the United States District Court for the District of Arizona.

DATED this9th day ofMarch, 2015.

BY THE COURT:

David Nuffer
United States District Judge

1 Aramark’s Opposition to Twin Anchors’ Motion to Transfer Venue-at.6
2 Docket no. 41filed Aug. 15, 2014.
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