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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kathryn Wait, No. CV-15-08033-PCT-NVW
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissionef
of Social Security,

Defendant.

Plaintiff Kathryn Wait seeks review under 42S.C. § 405(g) othe final decision

of the Commissioner of Social Securiffthe Commissioner”), which denied he

disability insurance benié$ under sections 216(@nd 223(d) of the Social Security Act.

Because the decision dhe Administrative Law Judg (“ALJ”) is supported by
substantial evidence andnst based on legal error, t®mmissioner’s decision will be
affirmed.

l. BACKGROUND

A. Factual Background
Plaintiff was born in March 1958. She hasollege degree and worked in sevel

skilled jobs, involving light to sedentary worlOn August 13, 2008, Plaintiff suffered
back injury while woking as a dormitory superviso She has not worked sinc
September 28, 2010. In Octo®010, she had lunalp fusion surgerybut she continues
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to have chronic back painin April 2012, Plaintiff had deft knee replacement, which
improved her knee pain.

B. Procedural History
On August 23, 2011, PIdiff applied for disability irsurance benefits alleging

disability beginning September 28, 2010. Ontober 8, 2013, ghappeared with her
attorney and testified at a video hearing before the ALJ. A vocational expert
testified. On October 18, 28, the ALJ issued decision that Plaintiff was not disable
within the meaning othe Social Security Ac The Appeals Couilcdenied Plaintiff's

request for review of the hearing decision, making the ALJ's decision

Commissioner’s final decision. On March 12015, Plaintiff sought review by thig
Court.

[I. STANDARD OF REVIEW
The district court reviews only those issuraised by the party challenging th

ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue 495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4§
preponderance, and relevant evidence thraaonable person migatcept as adequats
to support a conclusion considey the record as a wholeld. As a general rule,
“[wlhere the evidence is susgtible to more thn one rational interpretation, one
which supports the ALJ’s decision, té.J’s conclusion must be upheld.Thomas v.
Barnhart 278 F.3d 947, 954 (9%ir. 2002) (citations omittedgccord Molina v. Astrue
674 F.3d 1104, 1111 (9th Cir. 22) (“Even when tha evidence is suseptible to more
than one rational interpretatiowe must uphold the ALJ’'srdings if they are supported
by inferences reasonably drawn from the record.”).

IIl.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. €0F.R. 8§ 404.1520(a). The claimant bea
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the burden of proof on the first four stepsit the burden shift®do the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry end&d. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablghysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant’'s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds to step fouAt step four, te ALJ assesses the

claimant’s residual functional capacity awétermines whether the claimant is st
capable of performing past relevant work4(@t.1520(a)(4)(iv). If sathe claimant is not
disabled and the inquiry enddd. If not, the ALJ proceeds tine fifth and final step,

where he determines whethigre claimant can perform any other work based on

claimant’'s residual functional capacity, eag education, and work experience.

8 404.1520(a)(4)(v). If so, the claimanis not disabled. Id. If not, the claimant is
disabled.d.

At step one, the ALJ found dh Plaintiff meets the insured status requirementg
the Social SecurityAct through December 31, 2015,dathat she has not engaged
substantial gainful activity since September 2810. At step two, the ALJ found thg
Plaintiff has the following severe impairmentstatus post fusion at3-L5, status post
left knee replacement, and lumbradiculopathy. At step the, the ALJ dermined that
Plaintiff does not have an impairment combination of impairments that meets ¢
medically equals an impairment listed in@Q@F.R. Part 404, Subpart P, Appendix 1.

At step four, the ALJ found that Plaintiff:

has the residual functional capacity tafpem sedentary work as defined in
20 CFR 404.1567(a) except that tblaimant can never climb ladders,
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ropes or scaffolds. She can occasionally climb ramps or stairs and can
occasionally balance, stoop, crouéimeel and crawl. She should avoid
concentrated exposure éxtreme cold, extremesht, wetness or humidity,
excessive noise, excessive vibratibazardous machinery and unprotected
heights.

“Sedentary work involves liftopp no more than 1@ounds at a time and occasional
lifting or carrying articles likedocket files, ledgers, and small tools. Although
sedentary job is defined as one which inesl sitting, a certaimmount of walking and
standing is often necessary in carrying ol gluties. Jobs are sedentary if walking a
standing are required occasionally aoither sedentary criteria are met.20 C.F.R.

8 404.1567(a). The ALJ further found that Plaifitiis capable of performing pasi
relevant work as a case mgeaand dorm supervisor.

V. ANALYSIS

A.  The Opinions of Drs. Ring and Handal Do Not Require a Sit/Stand
Option.

1. L egal Standard

A residual functional capacity finding inlw@s a detailed assessment of how
claimant’s medical impairments affect heirligyp to work. In determining a claimant’s
residual functional capacity, the ALJ “must cules all relevant evidence in the recor
including, inter alia, medicalecords, lay evidence, anché& effects of all symptoms
including pain, that are reasonably attributeca medically determable impairment.”™
Robbins v. SSA66 F.3d 880, 883 (9t@Gir. 2006). In decidinghe weight to give any
medical opinion, the ALJ considers not only whether the source has a treatit
examining relationship with eéhclaimant, but also whether the treatment or examina
is related to the alleged disability, tHength of the relatinship, frequency of
examination, supporting evidence providadthe source, and medical specialization
the source. 20 C.F.R. § 404.1527(c). eT®@ommissioner considers opinion eviden
along with other evidence regarding the natamd severity of a aimant’s impairments

and a claimant’s residual functional eay. 20 C.F.R. 88 404.1527(d).
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2. Record Evidence
Plaintiff contends the ALJreed by saying he “assignetgnificant weight” to the

opinions of examining physician Dr. Josepmdrand state agency reviewing physicia
Dr. Kathleen Handal withduincluding a sit/stand option in the residual function
capacity assessment. The ALdted that both Drs. Ring and Handal opined that Plain
could perform sedentary wdrkand these opinions wergssigned great weight ang
supported by the objectvmedical evidence.

Dr. Ring examined Plairifion December 3, 2011. Heeported that Plaintiff
drove herself to the examinai and was able to do all bér activities of daily living at
home except for vacuuming. He noted tRédintiff reported that her lumbar fusior
surgery dramatically improved the pain goithgwn her right leg, but she continued 1
have significant back pain. d@tiff also reported that if €hsat for moréhan 5 to 10
minutes, her back pain would become veryese. Dr. Ring obsged that Plaintiff
changed positions very often during the exation and seemed to have pain whene
she sat or stood in one positiom fore than five or six minutedHe opined that Plaintiff
“could do approximately five hours intermittgnduring the day ostanding and walking

as long as she changes positions every Ibtminutes.” Dr. Ring further opined thg

Plaintiff “has no specific lintations in the duration of sittg, but she has to get up and

change positions every 1016 minutes at a minimum because of significant lower b3
pain.” Although he said she must “get upt. Ring did not opine that Plaintiff mus
alternate sitting and standing, and he expyedsl not limit the lendt of time Plaintiff
can sit.

On December 23, 2011, Dr. Handal revievizagd Ring’s medical source stateme
and other medical evidence. She summdri2e Ring’s opinion as limiting Plaintiff's

walking and standing to 5 haimtermittently in an 8-houday with changes in positiorn

1 A job may be considered “sedentar”it involves sitting with occasional
walking and standing20 C.F.R. § 404.1567(a).
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every 10-15 minutes and imgiag no sitting limitations. D Handal gave Dr. Ring’s
opinion “great weight.” Dr. Handal opindtat Plaintiff could stand and/or walk with
normal breaks for a total of 5 hours and sithwiormal breaks for about 6 hours in g

8-hour workday.

The ALJ did not mischaracterize Drs.ngiand Handal's opinions. Neither Dr.

Ring nor Dr. Handal aped that Plaintiff required atfstand option. Bth opined that
Plaintiff had no limitation in duration of sittingBoth opined that shneeded to be able
to change positions while s@ing and walking. Neitheopined that Plaintiff could
perform sedentary work only if she wegrermitted to stand at certain intervals.

Therefore, it was not erroriféthe ALJ's residual functical capacity assessment t
not include a sit/stand option limitation.

B. Plaintiff Did Not Prove She Cannot Perform Past Relevant Work.

At step four, Plaintiff hd the burden of showing sloan no longer perform het
past relevant work.Pinto v. Massanari249 F.3d 840, 844 (9th Cir. 2001). The AL
may conclude a claimant can perform pesdevant work by fading she is able to
perform the actual functional demands antdeduof a particular past relevant job she
is able to perform the functional demanaisd duties of the occupation as genera
required by employers throughout the national econotdyat 845. Thus, at step four
Plaintiff had the burden to pve she cannot perform her prielevant work as actually]
performed and as generally perf@uin the national economyCarmickle v. Comm’r,
Soc. Sec. Admin533 F.3d 1155,166 (9th Cir. 2008).

The ALJ may assess a claimant’s pastvant work as actually performed b
considering a properly completed vocational expert’'s report and/or the claimant’s
testimony. Pinto, 249 F.3d at 845. Theictionary of Occupational Titleasually is the
best source for how a job is generally performied.

Plaintiff described her job as case manager as assisting families and individt
who were dependent on drugs and/or altotwo overcome their addiction, obtair

employment, and reunite with their families. She reportat likr job required using &
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computer and technical knowledge andliskand it included writing and completing
reports. She said that as a case managewalked no more thath hour per day, stood
no more than 1 hour per dagnd sat 6 or more hours perydaShe said the heavies
weight she lifted was less than 10 pouraly] the weight she frequently lifted was le
than 10 pounds. She did noydhat during her work as case manager she was requir
to sit without changing positions.

Plaintiff said as a dormitorgupervisor she supervisad average ob dormitory
employees per shift and she oversaw thetgafad confinement of dormitory studer
residents. She used a computer and wrotk campleted reports.She said that as &
dormitory supervisor she walkédhours per day, stood 3urs per day, and sat 4 hour
per day. She did not say trdring her work aa dormitory supervisor she was require
to sit without changing positions.

At the administrative hearing, the vocat@ expert classified both the dormitor
supervisor and the case mgaa positions as skilled sedant for which Plaintiff had
acquired the requisite skill levelsin response to a hypothetical posed by the ALJ,
vocational expert testified thah individual who could sfor 6 of 8 hours in a workday
and stand and walk 5 of 8 hoursa workdaywould be able to perfm all of Plaintiff's
past relevant jobs. The vocational expestitied that an individual could perform thg
dorm supervisor and case manggés even if she were restied to sedentary work with
the use of a handheld assistive device fobaation and balance. The vocational expg
testified that her testimgrwas consistent with thigictionary of Occupational Titleand
her training, education, and experience infibkel. Thus, substantial evidence supports
the ALJ’'s finding that Plaintiff is capable gerforming past relevant work as a ca
manager and a dormitory supervisor.

As found above, it was not error fahe ALJ's residual functional capacity
assessment to not include a sit/stand optioitdtion. Therefore, the vocational expert
testimony regarding a hypothetigatividual restricted to skentary work with a sit/stand

option is irrelevant.
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IT IS THEREFORE ORDEREDhat the final decision of the Commissioner ¢

Social Security is affirmed. The Cledhall enter judgment accordingly and shd

terminate this case.
Dated this 25th day of January, 2016.

Ao VW e

~ Neil V. Wake
United States District Jue
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